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Behold, days are coming — says the LORD God - 
I will send a hunger to the land, not a hunger for bread 
nor a thirst for water, but to hear the words of the LorpD. 


(AMOS 8:11) 


The Noé edition of the Koren Talmud Bavli 
with the commentary of Rabbi Adin Even-Israel Steinsaltz 
is dedicated to all those who open its cover 
to quench their thirst for Jewish knowledge, 
in our generation of Torah renaissance. 


This beautiful edition is for the young, the aged, 
the novice and the savant alike, 
as it unites the depth of Torah knowledge 
with the best of academic scholarship. 


Within its exquisite and vibrant pages, 
words become worlds. 


It will claim its place in the library of classics, 
in the bookcases of the Beit Midrash, 
the classrooms of our schools, 
and in the offices of professionals and businesspeople 
who carve out precious time to grapple with its timeless wisdom. 


For the Student and the Scholar 


DEDICATED BY LEO AND SUE NOE 


Steinsaltz 
Center 


KOREN 
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Once upon a time, under pressure of censorship, 
printers would inscribe in the flyleaves 
of volumes of the Talmud: 


Whatever may be written herein about gentiles 
does not refer to the gentiles of today, 
but to gentiles of times past. 


Today, the flyleaves of our books bear a similar inscription, 
albeit an invisible one: 


Whatever may be written herein about Jews 
does not refer to the Jews of today, 
but to Jews who lived in other times. 


So we are able to sit down and study Torah, Talmud, 
books of ethics, or books of faith 


without considering their relevance to our lives. 


Whatever is written there 
does not apply to us or to our generation, 
but only to other people, other times. 


We must expunge from those invisible prologues 
the notion that the words are written about someone else, 
about others, about anyone but us. 


Whether the book is a volume of Torah, 
a tractate of the Talmud, or a tract of faith, 
the opposite must be inscribed: 


Whatever is written herein refers only to me; 
is written for me and obligates me. 


First and foremost, the content is addressed to me. 


— From a public address by Rabbi Adin Even-Israel Steinsaltz 
as quoted in ow »n (Talks on Parashat HaShavua) 
Maggid Books, 2011 
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... These new commentaries — which include a new interpretation of the Talmud, a 
halakhic summary of the debated issues, and various other sections — are a truly out- 
standing work; they can be of great benefit not only to those familiar with talmudic 
study who seek to deepen their understanding, but also to those who are just begin- 
ning to learn, guiding them through the pathways of the Torah and teaching them 
how to delve into the sea of the Talmud. 


I would like to offer my blessing to this learned scholar. May the Holy One grant him 
success with these volumes and may he merit to write many more, to enhance the 
greatness of Torah, and bring glory to God and His word... 


Rabbi Moshe Feinstein 
New York, 7 Adar 5743 


I have seen one tractate from the Talmud to which the great scholar Rabbi Adin 
Steinsaltz xwSw has added nikkud (vowels) and illustrations to explain that which is 
unknown to many people; he has also added interpretations and innovations, and is 
evidently a talmid hakham. Talmidei hakhamim and yeshiva students ought to study 
these volumes, and synagogues and batei midrash would do well to purchase them, 
as they may find them useful. 


Rabbi Moshe Feinstein 
New York, Adar 5730 
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... I have just had the pleasant surprise of receiving tractate Shabbat (part one), which 

has been published by [Rabbi Steinsaltz] along with his explanations, etc. Happy 
is the man who sees good fruits from his labors. May he continue in this path and 
increase light, for in the matters of holiness there is always room to add — and we 
have been commanded to add — for they are linked to the Holy One, Blessed be He, 
Who is infinite. And may the Holy One grant him success to improve and enhance 
this work, since the greater good strengthens his hand... 


Rabbi Menachem Mendel Schneerson 
The Lubavitcher Rebbe 
Brooklyn, 5 Marheshvan 5729 
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The translation of the books of our past into the language of the present — this was 
the task of the sages of every generation. And in Israel, where the command to “teach 
them repeatedly to your children” applies to all parts of the nation, it was certainly 
the task of every era. This is true for every generation, and in our time — when many 
of those who have strayed far are once again drawing near — all the more so. For many 
today say, “Who will let us drink from the well” of Talmud, and few are those who 
offer up the waters to drink. 


We must, therefore, particularly commend the blessed endeavor of Rabbi Adin Stein- 
saltz to explain the chapters of the Talmud in this extensive yet succinct commentary, 
which, in addition to its literal interpretation of the text, also explicates the latter’s 
underlying logic and translates it into the language of our generation. 


It appears that all those who seek to study Talmud - the diligent student and the 
learned adult — will have no difficulty understanding when using this commentary. 
Moreover, we may hope that the logical explanation will reveal to them the beauty 
of the talmudic page, and they will be drawn deeper and deeper into the intellectual 
pursuit which has engaged the best Jewish minds, and which serves as the corner- 
stone of our very lives... 


Rabbi Moshe Zvi Neria 
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The Talmud in Eruvin 21b states: Rava continued to interpret verses homiletically. What is the 
meaning of the verse: “And besides being wise, Kohelet also taught the people knowledge; and 
he weighed, and sought out, and set in order many proverbs” (Ecclesiastes 12:9)? He explains: 
He taught the people knowledge; he taught it with the accentuation marks in the Torah, and 
explained each matter by means of another matter similar to it. And he weighed [izen], and 
sought out, and set in order many proverbs; Ulla said that Rabbi Eliezer said: At first the Torah 
was like a basket without handles [oznayim] until Solomon came and made handles for it. And 
as Rashi there explains: And thus were Israel able to grasp the mitzvot and distance themselves 
from transgressions — just as a vessel with handles is easily held, etc. 


Such things may be said of this beloved and eminent man, a great sage of Torah and of virtue. 
And far more than he has done with the Oral Torah, he does with the Written Torah — teaching 
the people knowledge. And beyond that, he also affixes handles to the Torah, i.e., to the Talmud, 
which is obscure and difficult for many. Only the intellectual elite, which are a precious few, 
and those who study in yeshiva, can today learn the Talmud and understand what it says — and 
even though we have Rashi, still not everyone uses him. But now the great scholar Rabbi Adin 
Steinsaltz xvw has come and affixed handles to the Torah, allowing the Talmud to be held 
and studied, even by simple men. And he has composed a commentary alongside the text, a 
fine commentary in clear, comprehensible language, “a word fitly spoken” with explanations 
and illustrations, so that all those who seek to study the work of God can do so. 


Rabbi Mordechai Eliyahu 
Former Chief Rabbi of Israel, 7 Tishrei 5754 
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Message from Rabbi Adin Even-lsrael Steinsaltz 


The Talmud is the cornerstone of Jewish culture. True, our culture originated in the 
Bible and has branched out in directions besides the Talmud, yet the latter’s influ- 
ence on Jewish culture is fundamental. Perhaps because it was composed not by a 
single individual, but rather by hundreds and thousands of Sages in batei midrash in 
an ongoing, millennium-long process, the Talmud expresses the deepest themes and 
values not only of the Jewish people, but also of the Jewish spirit. As the basic study 
text for young and old, laymen and learned, the Talmud may be said to embody the 
historical trajectory of the Jewish soul. It is, therefore, best studied interactively, its 
subject matter coming together with the student’s questions, perplexities, and inno- 
vations to form a single intricate weave. In the entire scope of Jewish culture, there 
is not one area that does not draw from or converse with the Talmud. The study of 
Talmud is thus the gate through which a Jew enters his life’s path. 


The Koren Talmud Barli seeks to render the Talmud accessible to the millions of Jews 
whose mother tongue is English, allowing them to study it, approach it, and perhaps 
even become one with it. 


This project has been carried out and assisted by several people, all of whom have 
worked tirelessly to turn this vision into an actual set of books to be studied. It is a 
joyful duty to thank the many partners in this enterprise for their various contribu- 
tions. Thanks to Koren Publishers Jerusalem, both for the publication of this set and 
for the design ofits very complex graphic layout. Thanks ofa different sort are owed 
to the Steinsaltz Center and its director, Rabbi Menachem Even-lIsrael, for their de- 
termination and persistence in setting this goal and reaching it. Many thanks to the 
translators, editors, and proofreaders for their hard and meticulous work. Thanks 
to the individuals and organizations that supported this project, chief among them 
the Matanel Foundation and the Noé family of London. And thanks in advance to 
all those who will invest their time, hearts, and minds in studying these volumes — to 
learn, to teach, and to practice. 


Rabbi Adin Even-Israel Steinsaltz 
Jerusalem 5773 
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Introduction by the Editor-in-Chief 


The publication of tractate Bava Kamma is an important milestone for 
the Koren Talmud Bavli project. We have now completed three of the six 
orders of the Babylonian Talmud. We are thus at the halfway mark of what 
has been a challenging but most rewarding journey. 


This remarkable accomplishment calls for celebration and congratulations. 
We congratulate the exceptional team that has helped the project reach this 
point. The team has brought excellence to every aspect of the daunting 
task of translating Rabbi Adin Even-Israel Steinsaltz’s masterful Hebrew 
translation of the Talmud into English. Rabbi Steinsaltz’s work is much 
more than a mere translation. It includes a coherent interpretation of the 
Mishna and the Gemara, and an expansion of the text that provides an 
array of intriguing marginal notes. Rendering this masterpiece into English 
called for talents that include biblical and talmudic scholarship, literary 
skills, linguistic expertise, editorial acumen, graphic and visual creativ- 
ity, and most of all, teamwork and diligence. Congratulations to every 
member of the team are in order, and celebration of our achievement is 
well deserved. 


Reaching this milestone grants us the opportunity to express our gratitude 
to the Almighty for giving us the strength to persevere at this sacred task for 
the past several years. These years have been difficult ones for the Jewish 
people, and especially for those of us who dwell in Eretz Yisrael. But the 
difficulties have not diminished our ability to succeed in our goals. For that 
we thank the Master of the Universe. 


With this new volume we begin Seder Nezikin, the order of Damages. The 
Talmud, on page 30a of this tractate, teaches us that if one wishes to achieve 
genuine piety he should study Seder Nezikin carefully. This teaching is 
consistent with our methodology, which strives to demonstrate that the 
Talmud is more than an encyclopedia of Jewish law and lore. It educates 
not just the student’s intellect, but his soul as well. Talmud study makes 
one not just wiser, but more holy. 


We have now had the opportunity to survey hundreds of responses sub- 
mitted by our readers. Naturally, these include constructive criticism 
and reports of errors that are inevitable in such an undertaking. We have 
systematically preserved such responses so that we can correct them in 
future editions. Indeed, we have already begun to do so for the initial 
tractates in our series. 


INTRODUCTION BY THE EDITOR-IN-CHIEF, RABBI DR. TZVI HERSH WEINREB 
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The vast majority of the responses that we have received express praise for our 
work. We have hundreds of loyal readers, who are studiously working their way 
through the “sea of the Talmud.” Some are beginners, who find our work a helpful 
introduction to Talmud study. Most often they are inspired to continue learning. 
For such students a lifetime of excitement and discovery lies ahead. Other readers, 
already accomplished scholars, report that our work provides them with a wider 
scope and a greater profundity in their studies. 


Tractate Bava Kamma, part 1, is the twenty-third volume of the project. Like the 

preceding volumes, it includes the entire original text, in the traditional configu- 
ration and pagination of the famed Vilna edition of the Talmud. This enables the 

student to follow the core text with the commentaries of Rashi, Tosafot, and the 

customary marginalia. It also provides a clear English translation in contempo- 
rary idiom, faithfully based upon the modern Hebrew edition. 


At least equal to the linguistic virtues ofthis edition are the qualities ofits graphic 
design. Rather than intimidate students by confronting them with a page-size 
block of text, we have divided the page into smaller thematic units. Thus, readers 
can focus their attention and absorb each discrete discussion before proceeding 
to the next unit. The design of each page allows for sufficient white space to ease 
the visual task of reading. The illustrations, one of the most innovative features of 
the Hebrew edition, have been substantially enhanced and reproduced in color. 


The end result is a literary and artistic masterpiece. This has been achieved 
through the dedicated work of a large team of translators, headed by Rabbi 
Joshua Schreier; the unparalleled creative efforts of the gifted staff at Koren; 
and the inspired and impressive administrative skills of Rabbi Jason Rappoport, 
managing editor of the Koren Talmud Bavli project. 


It is an honor for me to acknowledge the role of Matthew Miller of Koren 
Publishers Jerusalem in this historic achievement. Without him this work would 
never have begun. Its success is attributable to his vision and supervision. I 
owe a great personal debt to him for selecting me as editor-in-chief, and I am 
continually astounded by his commitment to Jewish learning, the Jewish people, 
and the Jewish homeland. 


The group of individuals who surround Rabbi Steinsaltz and support his work 
deserve our thanks as well. I have come to appreciate their energy, initiative, and 
persistence. And I thank the indefatigable Rabbi Menachem Even-Israel, whom 
I cannot praise highly enough. The quality of his guidance and good counsel is 
surpassed only by his commitment to the dissemination and perpetuation of his 
father’s precious teachings. 


Finally, in humility, awe, and great respect, I acknowledge Rabbi Adin Even-Israel 
Steinsaltz. I thank him for the inspirational opportunity he has granted me to 
work with one of the outstanding sages of our time. 


Rabbi Tzvi Hersh Weinreb 
Jerusalem 5776 
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Preface by the Executive Editor 


In the fifth chapter of tractate Gittin (60b), Rabbi Yohanan said: The Holy One, Blessed 
be He, made a covenant with Israel only for the sake of the words that were transmit- 
ted orally [al peh], as it is stated: “As on the basis of [al pi] these matters I have made 
a covenant with you and with Israel.” 


In contrast to the Written Torah, which is clearly demarcated and to which there can 
be no additions, the Oral Torah is, and will always remain, a work in progress. Every 
novel idea conceived by one engaged in the study of Torah immediately becomes part 
of the Oral Torah. No matter one’s expertise in the Written Torah, the relationship 
between him and that Torah is the relationship of a subject to an object external to 
him. In contrast, the Oral Torah has no existence independent of those who study it. 
There is no duality between the Oral Torah and the one studying it. One who studies 
the Oral Torah becomes part of the Oral Torah, just as the Oral Torah becomes part 
of him. That is why the covenant with Israel is on the basis of the Oral Torah. 


Although much of the Oral Torah studied today is written, and the Koren Talmud Bavli 
is no exception, the Koren Talmud Bavli seeks to enhance the covenant that was made 
on the basis of the Oral Law by making its content available to all seekers of God and 
His Torah. Its user-friendly layout, together with its accessible translation, takes the 
Steinsaltz commentary on the Talmud one step further. It opens the doors to even 
more students who might have previously felt excluded from the exciting give-and- 
take of the study hall, enabling them to take their place as full-fledged participants in 
the world of Talmud study. 


My involvement in the production of the Koren Talmud Bavli has been both a privi- 
lege and a pleasure. The Steinsaltz Center, headed by Rabbi Menachem Even-Israel 
and devoted to the dissemination of the wide-ranging, monumental works of Rabbi 
Adin Even-Israel Steinsaltz, constitutes the Steinsaltz side of this partnership; Koren 
Publishers Jerusalem, headed by Matthew Miller, constitutes the publishing side of 
this partnership. The combination of the inspiration, which is the hallmark of the 
Steinsaltz Center, with the creativity and professionalism for which Koren is renowned 
and which I experience on a daily basis, has lent the Koren Talmud Bavli its outstanding 
quality in terms of both content and form. 


I would be remiss if I failed to mention the contribution of Raphaél Freeman, who 
guided this project from its inception and is largely responsible for transforming the 
content of the Steinsaltz Talmud into the aesthetic Koren Talmud Bavli that is before 
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PREFACE BY THE EXECUTIVE EDITOR 


you. He was succeeded by Dena Landowne Bailey, who has facilitated a seam- 
less transition and has continued to ensure that the Koren Talmud Bavli lives 
up to the lofty standards that are the hallmark of Koren Publishers. 


I would like to express my appreciation for Rabbi Dr. Tzvi Hersh Weinreb, 
the editor-in-chief, whose insight and guidance have been invaluable. Rabbi 
Jason Rappoport, the managing editor, has added professionalism to this 
project, systematizing the work of the large staff, and it is thanks to him that 
the project is proceeding with efficiency and excellence. Rabbi Dr. Joshua 
Amaru, the coordinating editor, oversees the work of the translators and edi- 
tors, and is largely responsible for ensuring the consistently high quality of 
their work. Rabbi Avishai Magence is the content curator, who, in addition 
to his general contributions to this project, is responsible for the accuracy of 
the realia and for the photographs and images that enhance the experience of 
Talmud study in the Koren Talmud Bavli. The contribution of my friend and 
colleague, Rabbi Dr. Shalom Z. Berger, the senior content editor, cannot be 
overstated; his title does not begin to convey the excellent direction he has 
provided in all aspects of this project. The staff of copy editors, headed by 
Aliza Israel, with Ita Olesker as production coordinator, pleasantly but firmly 
ensures that the finished product conforms to standards and is consistently 
excellent. The erudite and articulate men and women who serve as translators, 
editors, and copy editors generate the content that is ultimately the raison d'etre 
of the Koren Talmud Bavli. 


Thanks to my fellow occupants of the Koren beit midrash: Rabbi David Fuchs, 
Rabbi Hanan Benayahu, Rabbi Yinon Chen, Efrat Gross, and others. Their 
mere presence creates an atmosphere conducive to the serious endeavor that 
we have undertaken and their assistance in all matters, large and small, is 
appreciated. 


At the risk of being repetitious, I would like to thank Rabbi Dr. Berger for 
introducing me to the world of Steinsaltz. Finally, I would like to thank Rabbi 
Menachem Even-Israel, with whom it continues to be a pleasure to move 
forward in this great enterprise. 


Rabbi Joshua Schreier 
Jerusalem 5775 
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Introduction by the Publisher 


The Talmud has sustained and inspired Jews for thousands of years. Throughout 
Jewish history, an elite cadre of scholars has absorbed its learning and passed it on 
to succeeding generations. The Talmud has been the fundamental text of our people. 


Beginning in the 1960s, Rabbi Adin Even-Israel Steinsaltz xvw created a revolu- 
tion in the history of Talmud study. His translation of the Talmud, first into modern 
Hebrew and then into other languages, as well the practical learning aids he added 
to the text, have enabled millions of people around the world to access and master 
the complexity and context of the world of Talmud. 


It is thus a privilege to present the Koren Talmud Bavli, an English translation of 
the talmudic text with the brilliant elucidation of Rabbi Steinsaltz. The depth and 
breadth of his knowledge are unique in our time. His rootedness in the tradition and 
his reach into the world beyond it are inspirational. 


Working with Rabbi Steinsaltz on this remarkable project has been not only an honor, 
but a great pleasure. Never shy to express an opinion, with wisdom and humor, Rabbi 
Steinsaltz sparkles in conversation, demonstrating his knowledge (both sacred and 
worldly), sharing his wide-ranging interests, and, above all, radiating his passion. I am 
grateful for the unique opportunity to work closely with him, and I wish him many 
more years of writing and teaching. 


Our intentions in publishing this new edition of the Talmud are threefold. First, we 
seek to fully clarify the talmudic page to the reader — textually, intellectually, and 
graphically. Second, we seek to utilize today’s most sophisticated technologies, both 
in print and electronic formats, to provide the reader with a comprehensive set of 
study tools. And third, we seek to help readers advance in their process of Talmud 
study. 


To achieve these goals, the Koren Talmud Bavli is unique in a number of ways: 


e The classic tzurat hadaf of Vilna, used by scholars since the 1800s, has been reset 
for greater clarity, and opens from the Hebrew “front” of the book. Full nikkud 
has been added to both the talmudic text and Rashi’s commentary, allowing 
for a more fluent reading with the correct pronunciation; the commentaries of 
Tosafot have been punctuated. Upon the advice of many English-speaking teach- 
ers of Talmud, we have separated these core pages from the translation, thereby 
enabling the advanced student to approach the text without the distraction of the 
translation. This also reduces the number of volumes in the set. At the bottom 
of each daf, there is a reference to the corresponding English pages. In addition, 
the Vilna edition was read against other manuscripts and older print editions, so 
that texts which had been removed by non-Jewish censors have been restored to 
their rightful place. 
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e The English translation, which starts on the English “front” of the book, reproduces the menukad 
Talmud text alongside the English translation (in bold) and commentary and explanation (in a 
lighter font). The Hebrew and Aramaic text is presented in logical paragraphs. This allows for a 
fluent reading of the text for the non-Hebrew or non-Aramaic reader. It also allows for the Hebrew 
reader to refer easily to the text alongside. Where the original text features dialogue or poetry, the 
English text is laid out in a manner appropriate to the genre. Each page refers to the relevant daf. 


e Critical contextual tools surround the text and translation: personality notes, providing short 
biographies of the Sages; language notes, explaining foreign terms borrowed from Greek, Latin, 
Persian, or Arabic; and background notes, giving information essential to the understanding of 
the text, including history, geography, botany, archaeology, zoology, astronomy, and aspects of 
daily life in the talmudic era. 


e Halakhic summaries provide references to the authoritative legal decisions made over the centu- 
ries by the rabbis. They explain the reasons behind each halakhic decision as well as the ruling’s 
close connection to the Talmud and its various interpreters. 


e Photographs, drawings, and other illustrations have been added throughout the text — in full 
color in the Standard and Electronic editions, and in black and white in the Daf Yomi edition — 
to visually elucidate the text. 


This is not an exhaustive list of features of this edition; it merely presents an overview for the 
English-speaking reader who may not be familiar with the “total approach” to Talmud pioneered 
by Rabbi Steinsaltz. 


Several professionals have helped bring this vast collaborative project to fruition. My many col- 
leagues are noted on the Acknowledgments page, and the leadership of this project has been 
exceptional. 


RABBI MENACHEM EVEN-ISRAEL, DIRECTOR OF THE STEINSALTZ CENTER, was the driving 
force behind this enterprise. With enthusiasm and energy, he formed the happy alliance with Koren 
and established close relationships among all involved in the work. 


RABBI DR. TZVI HERSH WEINREB ¥’DW, EDITOR-IN-CHIEF, brought to this project his pro- 
found knowledge of Torah, intellectual literacy of Talmud, and erudition of Western literature. It is 
to him that the text owes its very high standard, both in form and content, and the logical manner 
in which the beauty of the Talmud is presented. 


RABBI JOSHUA SCHREIER, EXECUTIVE EDITOR, assembled an outstanding group of scholars, 
translators, editors, and copy editors, whose standards and discipline enabled this project to proceed 
in a timely and highly professional manner. 


RABBI MEIR HANEGBI, EDITOR OF THE HEBREW EDITION OF THE STEINSALTZ TALMUD, 
lent his invaluable assistance throughout the work process, supervising the reproduction of the 
Vilna pages. 


RAPHAEL FREEMAN created this Talmud’s unique typographic design which, true to the Koren 


approach, is both elegant and user friendly. 


It has been an enriching experience for all of us at Koren Publishers Jerusalem to work with the 
Steinsaltz Center to develop and produce the Koren Talmud Bavli. We pray that this publication will 
be a source of great learning and, ultimately, greater avodat Hashem for all Jews. 


Matthew Miller, Publisher 
Koren Publishers Jerusalem 


Jerusalem 5773 


xxii INTRODUCTION BY THE PUBLISHER 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Introduction to Bava Kamma 


Tractate Bava Kamma was originally the first section of a large tractate named 
Tractate Nezikin, which comprised what are now the first three tractates in the 
Order of Nezikin. From this placement it derived its name, Bava Kamma, the first gate. 
The remaining part of this super-tractate was divided into Bava Metzia, the middle 
gate, and Bava Batra, the last gate.' 


These three tractates generally address monetary cases and incorporate within their 
chapters almost the entire range of Jewish civil law, while punishments for criminal 
offenses and religious transgressions are addressed only tangentially. 


Tractate Bava Kamma treats one specific area of law, the law of torts, in the narrow- 
est meaning of the term. This means that it deals with the range of responsibility 
and compensation for which one is liable after causing damage to another’s body or 
property, both when the damage was caused by an individual and when it was caused 
by his possessions, in a direct or indirect fashion. 


The principles of these halakhot are founded on the passages of the Torah appearing 
in the portion of Mishpatim (Exodus 21:18-37, 22:1-14). The Torah does not present 
these halakhot in a dry exposition of abstract legal principles but in the form of 
lively examples drawn from everyday life. In order to be able to apply these examples 
to other cases, it is necessary to first determine which facets of the cases provided 
by the Torah are essential elements that define the halakha and which facets are 
just incidental details of the provided example. This is done with the help of the 
authoritative traditions of the Oral Law and with the tools of legal exegesis. 


Tractate Bava Kamma is subdivided into two sections. The first section (chapters 1-6) 
covers the topic of damage caused by one’s property or by actions that he initiated. 
The second section (chapters 7-10) concerns damage caused by a person with his 
own body.’ 


The laws of torts also include a religious aspect. Many cases involve the transgression 
of the halakhic prohibitions against robbery, theft, and injury. Nevertheless, one’s 
liability to pay damages is not limited to cases where there was a willful transgression 
ofa prohibition. Rather, even when the damage was caused with no purposeful intent 
to harm or through neglect, one is liable to pay restitution to the injured party.’ 


In the first section of Bava Kamma, which concerns damage caused by one’s property, 
the key issue is that of the owner’s responsibility. It is clear that an owner is respon- 
sible for the damage caused by his possessions; what requires clarification are the 
exact limitations of his responsibility. Does this responsibility extend to include any 
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damage that results from his property or does it include only certain kinds of damage? 
Does taking the proper precautionary measures exempt one from liability for the 
damage that occurs despite one’s efforts? Is there any difference between compensa- 
tion payments made for actions performed with premeditation and purposeful intent 
and actions that were performed unintentionally, through neglect, or as a result of 
insufficient precautionary measures? 


One's liability for damage depends on the nature and the form of the damage. For 
this reason, acts that cause damage are classified as being subcategories of various 
primary categories of damage. 


From the verses in the Torah it is readily apparent that a distinction exists between 
damage to property caused by one’s animals, since, in the words of the opening 
mishna, they have a living spirit, and damage caused by one’s inanimate possessions. 
With regard to damage caused by one’s animals, a difference exists between cases 
where the animal's objective was to cause damage and cases where the damage was 
a consequence of the animal’s typical behavior. Damage of the former type is clas- 
sified as being of the category of Goring. This includes damage caused by goring, 
kicking, or biting done for the purpose of damaging. Cases of such damage can be 
further subdivided into instances in which the belligerent animal was innocuous and 
cases where the animal had already repeatedly caused that form of damage, and the 
owner had been warned about it, in which case the animal is considered forewarned. 
Once an animal is forewarned, the level of the owner’s responsibility for any damage 
caused by it is intensified in terms of the extent to which he is required to safeguard 
his animal to prevent it from causing damage, the amount of restitution he is liable 
to pay, and the form of payment. Furthermore, the owner incurs liability for such 
damage in almost every place, whether on private property or in the public domain.‘ 


By contrast, in cases where the damage was a consequence of the animal's typical 
behavior, the animal’s owner is liable only if the damage took place on the property of 
the injured party and only if such behavior is considered typical for that animal. One 
category of damage of this type is Eating, in which an animal’s actions are motivated 
by the pleasure it receives in the course of the damage that is causes. Another category 
is Trampling, where the damage is caused by the animal’s typical movements, such as 
by trampling on items while walking. As liability is incurred only when such behavior 
is considered typical for that animal, ifan animal eats something it does not normally 
eat, or moves in an atypical manner, the owner is not liable to pay for the damage. 
Furthermore, in these cases, if the owner took the standard precautionary measures 
to prevent damage from occurring, he is also exempt from liability. 


In cases of damage caused by one’s movable property, a distinction exists between 
damage caused by one’s property when it remains stationary, classified as damage in 
the category of Pit, and damage caused when a person initiates a hazardous situation 
that then moves to a different location by itself or due to an additional force such as 
the wind, classified as damage in the category of Fire. In cases classified as Pit, liability 
is incurred only where one placed his property in a domain not his own, whether 
in the public domain or someone else’s private property. Furthermore, liability is 
limited to damage caused to animals and people but does not extend to damage 
caused to vessels. In cases classified as Fire, one is liable wherever damage is caused, 
although in some cases one is not liable for the full extent of the damage. Also, with 
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regard to these primary categories, one who took standard precautionary measures 
to prevent damage from occurring is exempt from liability. 


An additional primary category of damage, Man, includes damage caused directly by 
a person.’ One is liable for any damage that is a direct result of his actions or his force. 
One bears an extensive level of responsibility for his actions and therefore is liable 
for the full cost of the damage even if it was caused unwittingly and without aware- 
ness. The only exceptions to this are damage caused by those of limited intellectual 
capacity, who in general are not responsible for their actions, and damage caused by 
one’s Canaanite slaves. In the latter case, the exemption applies to the master and is 
the result of an enactment for the betterment of the world, as it prevents a slave from 
maliciously causing damage in order to cause his owner great loss. The slave himself, 
if he is emancipated, will then be liable to pay for the damage he caused. 


The second section of Bava Kamma deals with damage caused by one person to 
another and by one person to the property of another. This topic is generally subdi- 
vided into the laws of bodily injury and the laws of robbery and theft. 


As the Gemara derives from verses in the Torah, one that injures another is liable for 
one or more of five types of indemnity payments. These are the payments: 


e Cost of the damage: For all types of irreversible harm, such as severing an arm or 
a leg, which reduces the injured party’s market value. 


e Pain: For pain inflicted. 


e Humiliation: For embarrassment caused by the injury that was inflicted, such as 
in the rape of a woman or by causing a blemish that humiliates the person. 


e Medical expenses: For all medical expenses incurred as a consequence of the injury. 
e Loss of livelihood: For missed work and loss of income due to the injury. 


These indemnities are not automatically paid for every injury caused; rather, each 
case is judged individually. At times one may have to pay all five types of indemnity 
payments, and at other times one may have to pay only some of them. Here too, there 
is a distinction between one who injured another willfully and purposefully, who 
is liable to pay all five indemnity payments when they apply, and one who injured 
another unintentionally or because of neglect, who is liable to pay only for the cost 
of the damage but not the other four types. 


Injuring another person is a violation of a Torah prohibition although one is rarely 
punished with lashes for doing so. Accordingly, one who injures another is required 
not only to compensate the injured party, but he must make amends by placating 
him as well. 


Robbery and theft differ from cases of damage in that not only does the victim suffer a 
loss, but the perpetrator benefits from the property he took. The talmudic discussion 
about this concerns two central issues. 


First, the fines imposed by the Torah on the thief, and to a lesser degree, on the 
robber, obligate him to make a double payment to the victim of his crime, and in 
cases where the crime of theft is followed by the slaughtering or sale of the stolen 
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ox or sheep, he is required to pay four or five times the value of the stolen animal. 
Because these payments are fines leveled by the Torah, only a court of ordained 
judges, an institution that lapsed over the course of time, is authorized to collect 
them. Even then, the fine is imposed only in limited circumstances. For example, 
guilt must be confirmed on the basis of testimony from two witnesses and not based 
ona confession of the guilty party, and in some cases a fine is imposed only after the 
guilty party has taken a false oath that he is not guilty. 


The second issue involves the requirement for the thief and the robber to return 
the item that they stole or to pay restitution for its value. Should they not do so 
willingly, the court is authorized to coerce them. The Gemara enters into a detailed 
discussion as it attempts to define this obligation. When are a robber and a thief 
obligated to return the very item they stole and when are they required only to pay 
restitution? How is the amount one has to pay determined in cases where the value 
of the item changed over time? Is there a difference in this regard if the change was 
due to fluctuations in the item’s market value or due to a physical change in the 
item itself? 


How the stolen item should be returned is also the subject of much discussion. Can 
he just return the item to its owner or must he inform him that he has done so? To 
what lengths does he need to go to find the owner? The Sages enacted that in order 
to facilitate a thief’s full repentance he does not always need to return the item itself. 
It needs to be clarified when that enactment applies and when it does not apply. 
Furthermore, is the requirement to return the item an obligation on the thief alone, 
or does the victim retain rights of ownership to the item so that even if the thief dies 
he may continue to claim it back from the thief’s heirs? 


These are the principal discussions contained in this tractate, although Bava Kamma 
also includes discussions about other types of payments and fines as well as false 
claims made with regard to instances of theft and robbery. Very little aggadic mate- 
rial appears in this tractate, and what does appear is mainly related to the tractate’s 
primary subject, the responsibility one bears for the damage he caused. 


Tractate Bava Kamma contains ten chapters, the first six of which appear in the 
present volume. Some chapters deal with a single subject, while others address 
several. 


Chapter One focuses on defining the essential characteristics of each of the four 
primary categories of damage and the liability incurred for damage caused. 


Chapter Two deals principally with details of the primary categories of damage 
caused by animals, namely Trampling, Eating, and Goring. 


Chapter Three expands on damage in the category of Pit. It also addresses cases in 
which two people caused damage to each other, as well as cases where one cannot 
determine with certainty who is the one that caused the damage and who is the one 
that was damaged. 


Chapter Four covers the subject of an ox that gored, including what defines whether 
an animal is considered to be innocuous or forewarned. It also contains a discussion 
of the forms of restitution payments and a case in which an ox kills a person. 
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Chapter Five concludes the discussion of a goring ox and in its latter half returns to 
a discussion of damage classified as Pit. 


Chapter Six returns to a discussion of the categories of Trampling and Eating and 
presents a wide-ranging discussion of damage classified as Fire. 


1 Inthe Tosefta, Tractate Kelim, owing to its great length, is similarly divided into three gates: Bava 
Kamma, Bava Metzia, and Bava Batra. 


2 Notincluded in Tractate Nezikin are those monetary cases directly related to matters of matrimony 
that are expounded in the Order of Nashim, principally in Tractate Ketubot. 


3 And as the Sages put it: What holds true for the ox holds true for any domesticated animal, as 
well as for wild animals and birds. If that is the case, why did the verse specifically mention ox or 
ass? Rather, the verse presents the common example (Bava Kamma 5 4b). 

4 Rambam retains this division in his Mishne Torah. The section addressing these issues is divided as 
follows: Hilkhot Nizkei Mamon, addressing damage to property; Hilkhot Geneiva, addressing the 
laws of theft; Hilkhot Gezeila VaAveda, addressing robbery and lost articles; Hilkhot Hovel UMazik, 
addressing injury and damages; and finally Hilkhot Rotzeah UShmirat HaNefesh, addressing capital 
crimes and other life-or-death matters. 


5 With regard to damage caused by an individual's person, there exists an even stricter measure — at 
times one may be obligated to pay compensation even when an action was caused without one’s 
knowledge and by accident. The early authorities discuss whether there are any circumstances 
under which an unavoidable accident would exempt the person from having to pay any form of 
compensation for the damage caused. 

6 One exception to this is when the injured party entered the property of the owner of the belligerent 
animal without first gaining permission to do so. 

7 According to the opinion of Rav, cited at the beginning of the tractate, this is one of the four 
primary categories of damage, the one known as Maveh. 
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And when an ox gores a man or a woman, and they die, the ox shall be 
stoned, and its flesh shall not be eaten; but the owner of the ox shall be 
absolved. But if the ox was a goring ox in time past, and warning has 
been given to its owner, and he has not secured it, and it killed a man or 
a woman; the ox shall be stoned, and its owner also shall be put to death. 
Ifa ransom is placed upon him, then he shall give for the redemption of 
his life whatsoever is placed upon him. Whether it has gored a son or has 
gored a daughter, according to this judgment shall it be done to him. If 
the ox gores a slave or a maidservant, he shall give to their master thirty 
shekels of silver, and the ox shall be stoned. 

(Exodus 21:28-32) 


And if a man shall open a pit, or if a man shall dig a pit and not cover 
it, and an ox or a donkey fall therein, the owner of the pit shall pay, he 
shall recompense money to its owners and the carcass shall be for him. 


(Exodus 21:33-34) 


And if one man’s ox hurts the ox of another, and it dies; then they shall 
sell the live ox, and divide its monetary value, and the carcass they shall 
also divide. Or if it is known that the ox was a goring ox in time past, 
and its owner has not secured it, he shall pay an ox for an ox and the 
carcass shall be his. 

(Exodus 21:35-36) 


If a man causes a field or a vineyard to be eaten and he set his animal 
loose and it consumed in the field of another, the best of his field and the 
best of his vineyard he shall pay. 

(Exodus 22:4) 


If a fire breaks out and catches in thorns, so that a stack of grain, or 
standing grain, or the field is consumed, the one who kindled the fire 
shall pay compensation. 

(Exodus 22:5) 


The Torah teaches that one is responsible for damage caused by the animals in his 
possession — by goring, eating, or trampling — or for damage caused as a result of his 
actions — by digging a pit or igniting a fire. 


This chapter, which serves as a general introduction to the principles of damage 
caused by one’s property, addresses one’s liability to pay restitution in cases of dam- 
age. The chapter delineates in which cases one is exempt and in which cases he is 
liable, and the extent of his liability; in some cases one is liable to pay the full cost of 
the damage and in others only half the cost of the damage. Included is a discussion 
of when the location of the damaged item is a factor in determining one’s liability. 
Also considered is the form of payment, the way in which the cost of the damage is 
appraised, and how the payment is collected. 


The opening discussion in this chapter concerns the four primary categories of 
damage. The cases presented in the Torah are paradigms from which the principles 
defining these primary categories are derived. 


The Torah differentiates between two forms of payment that one can pay for damage 
caused. The first is a payment of restitution worth the full cost of the damage. The 
one liable for the damage makes the payment from the “best of his field” (Exodus 
22:4). The other form is a payment of half the cost of the damage, which is made from 
the proceeds of the sale of the body of the belligerent animal. The chapter addresses 
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the precise meaning of paying restitution from the “best of his field”: How is this 
accomplished, and what is done in cases where it is not possible to do so? 


Another issue considered is in which cases one is liable to pay the full cost of the 
damage and in which cases one pays for only half the cost of the damage. Accompa- 
nying this is a discussion of whether the payment of half the cost of the damage is 
considered to be monetary restitution or a fine imposed by the Torah. 


During all these discussions, the Gemara also discusses the basic halakhic exegesis 
of the verses that detail the cases of damage caused by one’s property. The Gemara 
also tangentially covers the subject of the payment for damage caused by a person 
willfully or due to negligence on his part. 
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MI SHNA There are four primary categories of 


damage:" The category of Ox;™" and the 
category of Pit;" and the category of Maveh, which, based on a 
discussion in the Gemara refers either to the tooth of an animal 
that causes damage or to a person who causes damage; and the 
category of Fire." 


Each of these categories is unique; therefore, the halakhot of one 
cannot be derived from another. The defining characteristic of 
the primary category of Ox is not similar to the defining char- 
acteristic of the primary category of Maveh, and the defining 
characteristic of the primary category of Maveh is not similar 
to the defining characteristic of the primary category of Ox. 
And the defining characteristics of this category of Ox and that 
category of Maveh, in which there is a living spirit that causes 
damage, are not similar to the defining characteristic of the 
category of Fire, in which there is no living spirit. 


The mishna continues: And the defining characteristics of this 
primary category of Ox and Maveh and that primary category of 
Fire, in which the typical manner of their components is to 
proceed from one place to another and cause damage, are not 
similar to the defining characteristic of the primary category of 
Pit, in which the typical manner of its components is not to 
proceed from one place to another and cause damage; rather, it 
remains in place and the damage is caused by the injured party 
proceeding and encountering the obstacle. 


The common denominator of the components in all of these 
primary categories is that it is their typical manner to cause 
damage, and the responsibility for their safeguarding to prevent 
them from causing damage is incumbent upon you, the owner 
of the animal or generator of the fire or the pit. And when a 
component of any of these categories causes damage, the owner 
or generator of the component that caused the damage is 
obligated to pay restitution" for damage with best-quality land. 


G E M ARA From the fact that the mishna teaches 


its ruling employing the term: Primary 
categories, by inference, there are subcategories" of those 
primary categories. The Gemara asks: Are their subcategories 
similar to them, i.e., to their respective primary categories, so 
that the same halakhot apply to them, or are they dissimilar to 
them? 


HALAKHA 


The category of Ox - iwi: The owner of an animal is liable 
to pay restitution for any damage caused by his animal. Such 
damage is classified as being in the primary category of Ox, 
which is further subdivided into three primary categories of 
damage: Goring, Eating, and Trampling (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 110; Shulhan Arukh, Hoshen Mishpat 
389:1, 18). 


The category of Pit — 7137: Pit is one of the primary categories 
of damage. By digging a pit in a public domain, one becomes 
responsible for any damage it causes (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 13:2; Shulhan Arukh, Hoshen Mishpat 
410:1). 


The category of Fire — %37: Fire is one of the primary cate- 
gories of damage. This category includes any lit item that is 
carried by the wind from one place to another and causes 
damage there (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
14:1; Shulhan Arukh, Hoshen Mishpat 4181). 


The one who caused the damage is obligated to pay resti- 
tution, etc. — ^3) ohw pai an: If a privately owned animal 
causes damage while behaving in its typical manner, such as 


while eating or walking, its owner is liable to pay the full cost of 
the damage from his best-quality property. And so too, if one's 
animal repeatedly causes damage and he is warned to prevent 
it from doing so, so that the animal is considered forewarned, 
and then it causes damage again; or if one digs a pit in a public 
area and another's animal falls into it; or if one ignites a fire 
and it spreads and causes damage to another's property; in all 
these cases, he is liable to pay the injured party the full cost of 
the damage caused. Where possible, damages are collected 
from one’s movable property. If there is insufficient movable 
property to cover the cost of the damage, the payment is 
collected from one's best-quality land (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 1:2, 8:10, 12:1, 14:1; Shulhan Arukh, Hoshen 
Mishpat 389:2, 419:1). 


By inference, there are subcategories - nitin XDNT Ubon: 
The acts that cause damage that are explicitly mentioned 
in the Torah are referred to as primary categories, and any 
other acts that cause damage that are conceptually similar to 
the primary categories are deemed to be their subcategories 
(Shulhan Arukh, Hoshen Mishpat 389:18). 


NOTES 


Damage — Į}: It is set forth in the Torah that one is respon- 
sible for damage caused directly to another. This damage could 
be caused by the actions of animals in his possession, e.g., by 
goring, trampling, or eating, or caused as a result of his own 
actions, e.g., by digging a pit or igniting a fire. After the dam- 
age occurs, the court assesses the damages, i.e., the money 
awarded as compensation, which is measured by the decrease 
in value of the property that was damaged or of the person 
who was injured. Generally, one is obligated to pay the full 
amount of the damages. There are several exceptions to this, 
including cases where one is fully exempt from liability as well 
as cases where one is liable to pay only half of the damages, as 
will be explained in this chapter and the following chapters. 


The category of Ox — iwn: The primary category of Ox clearly 
is referring to an animal that does damage; but from the for- 
mulation of the mishna it is not clear whether the reference is 
limited to one specific type of damage or includes all possible 
types of damage that one’s animal could cause. This issue is 
dependent on the dispute, cited by the Gemara, between Rav 
and Shmuel. According to the opinion of Ray, the reference in 
the mishna is to all types of damage caused by an animal, that 
subdivide into the categories of Goring, Trampling, and Eating, 
as explained by the Gemara. This is how the Meiri explains the 
mishna. According to the opinion of Shmuel, the reference in 
the mishna is specifically to damage of the primary category 
of Trampling, i.e., an ox that causes damage while walking. This 
is how the Rambam explains the mishna. 
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HALAKHA 


The forbidden labors of Shabbat - naw niasa: There 
are thirty-nine primary categories of labor prohibited on 
Shabbat. Each primary category of labor also includes sub- 
categories of prohibited labors that are similar to them 
(Rambam Sefer Zemanim, Hilkhot Shabbat 71). 


It is no different if one performed a primary category, 
etc. — 1D) IX KIW xb: With regard to one who performs 
a prohibited Tabor on i Shabbat, whether it is classified as a 
primary category or a subcategory, if he did so intentionally 
he is liable to receive karet, and if he performed it in the 
presence of witnesses who warned him not to do so, he is 
liable to be executed by stoning. If the labor was performed 
unwittingly, one is liable to bring a sin-offering (Rambam 
Sefer Zemanim, Hilkhot Shabbat 777). 


If one performs two primary categories, etc. - ay tongs 
nania ng: One who unwittingly performs several labors 
classified as different primary categories of prohibited labor 
during a single lapse of awareness, in which he forgets that 
it is Shabbat, is obligated to bring a separate sin-offering 
for each labor that he performed. The halakha is the same 
if one unwittingly performs several labors classified as sub- 
categories of different primary categories (see Kesef Mishne). 
One who performs a labor that is a primary category and 
another labor that is its subcategory during a single lapse 
of awareness is obligated to bring only a single sin-offering 
(Rambam Sefer Zemanim, Hilkhot Shabbat 7:7-8; Sefer Kor- 
banot, Hilkhot Shegagot 7:5-6). 


The creeping animal and semen - y% naswm yw: The 
carcass of a creeping animal is one of the primary sources 
of ritual impurity, as is the semen of a man (Rambam Sefer 
Tahara, Hilkhot Shear Avot HaTumot 4:2, 5:1). 


NOTES 


Why is one labor characterized as a primary category, 
etc. -^31 I% mb NAN: Ostensibly, one could suggest 
hat a distinction exists with regard to the forewarning that 
witnesses need to issue to a potential transgressor in order 
o be able to administer a punishment. If one performs a 
abor that is a subcategory but the forewarning issued was 
or a primary category, perhaps Rabbi Eliezer would hold 
hat the forewarning would be ineffectual. Tosafot sug- 
gest that this could actually be the Gemara's point. Since 
he Gemara explains that there is a distinction between a 
primary category and subcategory, it follows that the fore- 
warning issued must also mention the specific subcategory 
and not the primary category. 
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The Gemara cites additional areas of halakha where there are primary 
categories and subcategories and considers the relationship between 
them: With regard to Shabbat we learned in a mishna (Shabbat 73a): 
The primary categories of labor prohibited on Shabbat" number 
forty-less-one.® There too, from the fact that the mishna teaches its 
ruling employing the term: Primary categories, by inference, there 
are also subcategories. 


With regard to the primary categories of labor prohibited on Shabbat, 
their subcategories are similar to them, as it is no different if one 
unwittingly performed labor that is a primary category, for which 
he is liable to bring a sin-offering, and it is no different if one unwit- 
tingly performed labor that is a subcategory, for which he is liable 
to bring a sin-offering. Likewise, it is no different if one intention- 
ally performed labor that is a primary category," for which he is 
liable to be executed by stoning, and it is no different if one inten- 
tionally performed labor that is a subcategory, for which he is liable 
to be executed by stoning. 


And what difference is there between a primary category and a 
subcategory? The Gemara explains: The practical difference is that 
if one unwittingly performs two labors classified as different pri- 
mary categories" together, during a single lapse of awareness, or, 
alternatively, if one unwittingly performs two labors classified as 
subcategories of two different primary categories together, during 
a single lapse of awareness, one is liable to bring a sin-offering for 
each and every labor that he performed. Each primary category of 
labor is an independent transgression. While if one unwittingly 
performs a labor that is a primary category and another labor clas- 
sified as its subcategory during a single lapse of awareness, he is 
liable to bring only one sin-offering. 


The Gemara asks: And according to Rabbi Eliezer, who deems one 
liable to bring two sin-offerings even if one performs a labor classi- 
fied as a subcategory together with a labor that is its primary cate- 
gory, why is one labor characterized as a primary category’ and 
why is the other labor characterized as a subcategory? The Gemara 
explains: Of the labors prohibited on Shabbat, that which was a 
significant labor in the Tabernacle, the Sages characterized it as 
a primary category, and that which was not a significant labor in 
the Tabernacle, the Sages characterized it as a subcategory. The 
labors prohibited on Shabbat are derived from the labors employed 
in the construction of the Tabernacle; therefore, their classification 
is also based on their significance in its construction. 


With regard to ritual impurities, we learned in the mishna (Kelim 
1:1): The primary categories of ritual impurity are as follows: Any 
of the eight species of the creeping animal’ enumerated in the Torah 
(Leviticus 11:29-30), and semen," 


Forty-less-one — NX 87 DYAN: It is common in the Mishna 


BACKGROUND 


Creeping animal - yw: This term generally refers to rodents, 


and Gemara to find the number thirty-nine expressed as forty- 
less-one. The precedent for this is the halakha concerning lashes 
given by the court. The Torah states explicitly that for transgress- 
ing a standard prohibition one receives forty lashes. Despite this, 
the Sages derived from the Bible that one actually receives only 
thirty-nine. Since the number stated in the Torah is forty, it is 
considered more apt to refer to forty-less-one lashes rather than 
thirty-nine. This expression is then used thereafter wherever the 
number thirty-nine appears (see Zevahim 118b). 


lizards, insects, or any other small creature that crawls. However, 
only the carcasses of the eight types that are specifically enu- 
merated in the Torah (Leviticus 11:29-30) impart ritual impurity. 
Generally, when the Gemara refers to creeping animals, the 
reference is specifically to these eight types. 

The Sages state that the smallest of these eight animals was 
at least the size of a lentil-bulk at birth. Therefore, ritual impurity 
can be imparted only if one comes into contact with a piece 
of the carcass of a creeping animal that is no smaller than that. 
One is also liable to receive lashes if one eats a lentil-bulk of 
that type of animal. 
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and one who is impure with impurity imparted by a human 
corpse." A person, a vessel, or food that is rendered impure 
through contact with an item classified as a primary category of 
ritual impurity is characterized as a subcategory. In that domain, 
their subcategories are dissimilar to them, as any person or item 
classified as a primary category of ritual impurity impurifies" a 
person and impurifies any vessels with which it comes into con- 
tact, while a person or item classified as a subcategory of ritual 
impurity impurifies food or drink, but does not impurify a 
person or vessels.’ 


After determining that there are instances where the legal status 
of subcategories is like that of primary categories, e.g., Shabbat, 
and there are instances where the legal status of subcategories 
is dissimilar to that of primary categories, e.g., ritual impurity, 
the Gemara asks: Here, with regard to the laws of damages, what 
is the relationship between the primary categories and their sub- 
categories? Rav Pappa’ said: There are, among the primary 
categories of damage, some whose subcategories are similar to 
them," and there are, among them, some whose subcategories 
are dissimilar to them. 


§ Seeking to clarify Rav Pappa’s statement, the Gemara cites a 
baraita that delineates the primary categories of damage. The 
Sages taught in a baraita: Three primary categories of damage 
were stated in the Torah with regard to an ox." An ox causes 
damage in three ways, and each is classified as a distinct primary 
category of damage represented by a part of the body of the ox: 
There is the category of Goring [keren], literally, horn. This is 
referring to an ox goring a person or an animal and causing dam- 
age. And there is the category of Eating [shen], literally, tooth. 
This is referring to one’s ox causing damage by consuming another 
person’s produce. And there is the category of Trampling [regel], 
literally, foot. This is referring to an ox trampling another person's 
belongings and causing damage. These are classified as primary 
categories because they are mentioned explicitly in the Torah. 


The Gemara elaborates: From where do we derive the primary 

category of Goring? The source is as the Sages taught in a 

baraita: The verse states: “And if an ox gores a man or a woman” 
(Exodus 21:28); and goring is performed only with a horn, as it 

is stated: “And Zedekiah, son of Chenaanah,° made himself 
horns of iron, and said: So says the Lord: With these shall you 

gore the Arameans, until they are consumed” (1 Kings 22:11). 
And the verse also states: “His firstborn bull, majesty is his, and 

his horns are the horns of the wild ox; with them he shall gore 

the nations” (Deuteronomy 33:17). 
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NOTES 
And one who is impure with impurity imparted by a human 
corpse — m9 X9WI: There are additional categories of ritual 
impurity even more stringent than the ones listed here. For 
example, there is the human corpse itself, which is referred to 
as the ultimate primary source of ritual impurity. These more 
stringent categories are listed and discussed in the continuation 
of the mishna in the first chapter of tractate Kelim, cited here. 
The Gemara cites only the first part of that chapter since the 
discussion here is limited to primary categories. 


HALAKHA 
One who is impure with impurity imparted by a corpse — 
mA NAV: A person or utensil that comes into contact with 
a human corpse, and thereby becomes ritually impure for a 
seven-day period, is considered to be a primary source of ritual 
impurity (Rambam Sefer Tahara, Hilkhot Tumat Met 5:9). 


As a primary category impurifies, etc. — ^3) KAVN I% toner: 
According to Torah law, people and vessels can contract impu- 
rity only from a primary source of impurity. A secondary source 
of ritual impurity can impurify food and drink, but not people 
and vessels (Rambam Sefer Tahara, Hilkhot Tumat Met 1:5, 5:7). 


There are among them some whose subcategories are simi- 
lar to them, etc. — 131 {71a N¥¥D pa w»: While generally the 
halakhot that apply to a primary category of damage apply 
equally to its subcategories, there are exceptions where there 
are halakhic distinctions between the two. This is in accordance 
with the opinion of Rav Pappa, as the Gemara explains below 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 2:1-2; Shulhan 
Arukh, Hoshen Mishpat 389:18, 390:3). 


Three primary categories were stated with regard to an 
Ox — Tia aK] TAK aww: There are three different ways in 
which an ox can cause damage, each of which is considered 
a primary category of damage. They are Goring, Eating, and 
Trampling (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 1:10; 
Shulhan Arukh, Hoshen Mishpat 389:18). 


PERSONALITIES 

Rav Pappa - 39 37: Rav Pappa belonged to the fifth genera- 
tion of the amora’‘im in Babylonia. He was a student of both 
Abaye and Rava in Pumbedita. Rav Pappa established an acad- 
emy in Neresh, where he was joined by his close friend Rav 
Huna, son of Rav Yehoshua, who was appointed Chief Lecturer. 
After Rava's death, many of his students came to study under 
Rav Pappa, who had more than two hundred students attend- 
ing his lectures. Rav Pappa’s father was a wealthy merchant 
who supported him in order to allow him to study. Rav Pappa 
became a wealthy businessman in his own right, with success 
as a brewer of date beer as well as other business ventures. The 
Talmud records that he engaged in trade with both Jews and 
gentiles and had a reputation for fairness and generosity in his 
business dealings. 


BACKGROUND 


Primary sources of ritual impurity and their secondary 
sources — rnin MNmw7 MAK: 


Ultimate primary source 


corpse, sword in corpse 


by tent or 


, all vessels or humans 
by contact or carrying 


that touch or carry 


all uncovered items in tent, 


Primary source 


creeping animal, semen, 
one in contact with a corpse 


carrying or contact humans and vessels 


Secondary source 


people or vessels in contact 
with primary source of impurity 


carrying or contact food and drink 


Zedekiah son of Chenaanah - my33 ja MP T¥: Zedekiah was 
a false prophet who deluded Ahab, king of Israel, into attack- 
ing the Arameans, by claiming that he would be victorious. 
Zedekiah made horns of iron to demonstrate how the king 
would achieve victory, and even slapped a true prophet who 
prophesied that Ahab would die in battle with Aram. It is pos- 
sible that Zedekiah used this metaphor because Ahab was a 
descendant of the tribe of Ephraim, who is the son of Joseph, 
about whom it is said: “His horns are the horns of the wild ox; 
with them he shall gore nations” 
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NOTES 

We do not derive Torah matters from the texts of the 
tradition - ab» xb abap rata atin at: The reason 
that we do not derive Torah laws from the Prophets or 
Writings is because after the Torah was given, no prophet 
has any right to add to or change any part of the Torah. 
Furthermore, any prophet who claims to have received 
a prophecy to do so is deemed to be a false prophet. 


Come and hear, his firstborn bull, etc. - 1132 yaw xn 
13) idiw: Even though there is a verse that teaches the 
liability for damage caused by the horn of an ox while it is 
still attached to its head, it is still necessary to have another 
verse to teach one’s liability in a case where the damage 
is caused by a detached horn held in the mouth of the ox. 
Were it not for a verse teaching this, one might have sup- 
posed that damage caused in that manner is considered 
abnormal even if it is repeated many times (see Meiri). 


What is different about goring, etc. — 13171732 NAW YNN: 
In the Jerusalem Talmud it is stated that both Goring and 
negifa are regarded as primary categories, since they are 
both mentioned in the Torah, and the other types of listed 
actions that cause damage are considered subcategories. 


BACKGROUND 

Innocuous ox, forewarned ox — Y2 Ww On Tw: An 
innocuous ox is an animal that is not known to cause 
damage with the intent to injure. The first three times an 
animal causes damage of this nature, its owner is required 
to pay only half the damage it has caused. Afterward, it 
becomes a forewarned animal, an animal with a history 
of causing injury. The owner of a forewarned animal is 
required to pay for all the damage it causes. An animal 
can be considered innocuous with regard to certain kinds 
of damage and forewarned with regard to others. For 
example, an ox that has a history of goring other oxen is 
still considered innocuous with regard to goring humans. 
Similarly, if it is established that the animal causes injury 
only on certain days, for example, on Shabbat and Festivals, 
it may be considered forewarned on those days alone and 
innocuous during the rest of the week. An animal that is 
forewarned can regain status as innocuous if, on three 
separate occasions, animals that it was accustomed to 
attacking passed by and it refrained from attacking them. 


12 BAVA KAMMA: PEREK I: 2B°:27’X p 


MTN IA WF 1D) PIIK OND 
yow xn - 19 xb bap ata 
io stay iiw 


regbya senha fh Peart gba oT) 
hear ppa TIAN NI 


PA KARIDE DNRT ITA NON 
bay wna bon yn - yy on 
OT Mya AbD KYR -MANN 


ava VTA sw DD’ yow KA 


Mwy nD) eT MD PT TIN 
TOT TY] 


DNIT- BN APPT APD NW N 
Paa oD” SMD I TDN "THY 913” 
MASNA ee 
son ity wtb maga oD) ADI 

TPA KT Ht TID 


The Gemara interrupts its citation of the baraita and asks: What is 
the purpose of citing the additional verse introduced with the term: 
And the verse also states? The Gemara answers: And if you would 
say that the first verse cited is not a legitimate source as it is a verse 
from the Prophets, and we do not derive Torah matters from the 
texts of the tradition," i.e., Prophets and Writings, come and hear 
proof from the Torah: “His firstborn bull, majesty is his.” 


The Gemara rejects the possibility that the reason a second verse 
was cited is that the primary category of Goring cannot be derived 
from a verse in the Prophets: But is this a halakhic derivation? It 
is a mere disclosure of the matter, that goring is performed with 
a horn. A verse in the Prophets can certainly serve as a source for 
that disclosure. 


Rather, the reason the baraita cites a second verse is lest you say, 
based on the first verse, that when the Merciful One distinguishes 
between liability for damage caused by an innocuous ox, for which 
the owner is liable to pay half of the damages for the first three times 
that it gores, and liability for damage caused by a forewarned ox,® 
which already gored three times and whose owner was cautioned 
to prevent the ox from goring, for which he is liable to pay the full 
damages, that statement applies only to damage caused with a 
detached horn, like the horn of Zedekiah described in the verse, 
e.g., ifan animal held a detached horn in its mouth and caused 
damage with it; but for damage that an ox caused with a horn 
attached to its head, say that in all cases the legal status of the ox 
is that of a forewarned ox and its owner is liable to pay for all of 
the damage. 


Therefore, the baraita says: Come and hear a proof from another 
verse: “His firstborn bull," majesty is his, and his horns are the 
horns of the wild ox; with them he shall gore the nations,” where 
the reference is to a horn attached to the ox’s head. Evidently, when 
an ox gores with its own horns there is a distinction between an 
innocuous ox and a forewarned ox. 


The Gemara resumes its citation of the baraita: What is a sub- 
category of Goring?" It includes any action that an ox performs 
with its body with the objective of inflicting damage: Pushing 
[negifa], biting, crouching upon items with the objective of 
inflicting damage, and kicking. 


The Gemara asks: What is different about goring" that it is 
characterized as a primary category of damage, as it is written 
explicitly in the verse: “And ifan ox gores a man or a woman” (Exo- 
dus 21:28); accordingly, negifa should also be characterized as a 
primary category, as it is written: “If one man’s ox hurts [yiggof ] 
the ox of another” (Exodus 21:35)? The Gemara answers: This 
negifa mentioned in the verse, is actually a reference to goring, as 
it is taught in a baraita that the verses states: “And if one man’s 
ox hurts [yiggof ] the ox of another...or if it is known that the ox 
was a goring ox in time past” (Exodus 21:35-36). The verse began 
its description of the case with the term negifa and it concluded 
with the term goring to say to you that in this context the two 
terms describe the same action: This action is negifa and this 
same action is goring. 


What is a subcategory of Goring - XI NA [IPT nhin: The 
subcategory of Goring includes any action that causes damage 
that is similar to an ox intentionally causing damage by goring 
with its horn. An ox intentionally causing damage is atypical 
behavior for an ox, and it causes damage from which the ox 


HALAKHA 


damage by pushing with its body, biting, or kicking. For such acts, 
ifthe animal is still considered innocuous, then its owner is liable 
to pay half of the damages; if the animal was forewarned then 
the owner is liable for full damages (Rambam Sefer Nezikin, Hil- 
khot Nizkei Mamon 1:10; Shulhan Arukh, Hoshen Mishpat389:19). 
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The Gemara asks: If the two terms are interchangeable, what is 
different with regard to an ox goring a person that it is written: 
“And if an ox gores a man or a woman” (Exodus 21:28), and what is 
different with regard to an ox goring an animal that it is written: 
“If one man’s ox hurts [yiggof ] the ox of another” (Exodus 21:35)? 


The Gemara explains: With regard to a person, who has the ingenu- 
ity to defend himself and is not easily injured, it is written: “If an 
ox gores,” a term indicating an attack of greater force. With regard 
to an animal, which does not have the ingenuity to defend itself 
and is more easily injured, itis written: “If an ox hurts [yiggof],” a 
term indicating an attack of lesser force. The term yiggof is related 
to the term magefa, meaning plague. The Torah employs that term 
with regard to the goring of an animal to indicate that when an 
animal is gored, regardless of the force of the blow, it will likely 
result in its death. 


And the Torah’s use of these terms teaches us a matter in passing: 
Because the effort required for the ox to gore a person to death is 
greater than the effort required for the ox to gore an animal to death, 
the halakha is that an ox that is forewarned with regard to goring 
a person is also forewarned with regard to an animal. But an ox 
that is forewarned with regard to an animal is not forewarned 
with regard to a person. 


The Gemara questions the classification in the baraita of biting, 
crouching, and kicking as subcategories of Goring: Isn't biting a 
subcategory of Eating, as the animal both eats and bites with its 
teeth? The Gemara answers: No, in cases included in the primary 
category of Eating, there is pleasure for the animal in the course 
of its causing damage. In this case of damage caused by biting, 
there is no intrinsic pleasure for the animal in the course of the 
damage" that it causes, as when the ox bites forcefully, the exclusive 
objective of the action is to cause damage. 


The Gemara asks: Aren't crouching upon items and kicking items 
in order to damage them each a subcategory of Trampling, as 
the animal crouches by bending its legs and kicks with its feet? The 
Gemara answers: No, in cases included in the primary category 
of Trampling, the damage is commonplace, as it is caused in 
the course of the animal's walking; in these cases of crouching 
and kicking, the damage is not commonplace, as animals do not 
typically kick or crouch upon utensils. 


After citing the subcategories listed in the baraita, the Gemara 
resumes its analysis of the statement of Rav Pappa: But with regard 
to the statement that Rav Pappa said: There are among them some 
whose subcategories are dissimilar to them, to which primary 
category was Rav Pappa referring? 


If we say that his reference was to these subcategories of Goring, 
what is different about Goring that defines it as a unique primary 
category? What is different is that the objective of the ox’s action 
is to cause damage, and the ox is your property, and responsibility 
for its safeguarding, to prevent it from causing damage, is incum- 
bent upon you, its owner. In these subcategories of Goring, i.e., 
pushing [negifa], biting, crouching, and kicking, as well, the objec- 
tive of the oxen’s actions is to cause damage, and the oxen are your 
property, and responsibility for their safeguarding, to prevent 
your oxen from causing damage, is incumbent upon you. 


In this case, there is no pleasure in the course of the 
damage - apt TRIT py Ni: The Rashba infers from the 
Gemara that biting is a subcategory of Goring only when there 


NOTES 
the act of damage. If an animal damages an item by biting it, 
e.g, it bit into food but did not end up eating it, the biting is 
classified as a subcategory of Eating. 


is in fact no intrinsic pleasure for the animal in the course of 
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HALAKHA =—=—W¥—W——___—__- 
And he sends forth, this is a reference to Trampling - mt nowy 
eum Trampling is one of the primary categories of damage, as 
the Torah states: “And he sends forth his animal” (Exodus 22:4). 
It includes any damaging action performed by an animal with 
its legs while walking (Shulhan Arukh, Hoshen Mishpat 390:1). 


And it consumed, this is a reference to Eating — yw it Ww: 
Eating is one of the primary categories of damage. It is derived 


from the phrase: “And it consumed in the field of another” 


(Exodus 22:4), and is referring to any way in which an animal 
commits damage as it eats or any action from which the animal 
derives some other form of pleasure while causing damage 
(Shulhan Arukh, Hoshen Mishpat 391:1). 


— NOTES —______- 
And he sends forth, and it consumed - Y1 nbwn:The Gemara 
here derives a different halakha from each part of the verse. 
What is not explained is what is derived from the beginning of 
the verse: “If a man causes a field or vineyard to be eaten” The 
Rashba explains that from here it is derived that there are two 
instances of Eating, one in which the owner actively sends his 
animal to pasture in someone else's land and another where the 
animal goes of its own accord. 
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Daf 3 Amuda 
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Rather, it is apparent that the status of a subcategory of Goring 
is like that of the primary category of Goring, and when Rav 
Pappa says: There are among them some whose subcategories are 
dissimilar to them, he was referring to Eating and Trampling. 


The Gemara asks: Where are Eating and Trampling written in 
the Torah that led them to be classified as primary categories? The 
Gemara answers: The source is as the Sages taught in a baraita: 
‘The verse states: “If a man causes a field or vineyard to be eaten, 
and he sends forth his animal, and it consumed in the field of 
another” (Exodus 22:4). The two parts of the verse are referring 
to different categories: “And he sends forth,” this is a reference 
to the primary category of Trampling," as sending forth results 
in the animal trampling another’s produce and damaging it, and 
likewise it states: “Happy are you that sow beside all waters that 
send forth the feet of the ox and the donkey” (Isaiah 32:20). 
Clearly the term “send forth” is a reference to trampling by the feet 
of the animal. 


“And it consumed,” this is a reference to the primary category 
of Eating," and likewise it states: “And I will utterly sweep away 
the house of Jeroboam, as one consumes with 


the tooth until it be all gone” (1 Kings 14:10). 


The Master said in the baraita just cited: “And he sends forth,” 
this is a reference to the category of Trampling, and likewise it 

says: “Happy are you that sow beside all waters that send forth 

the feet of the ox and the donkey” (Isaiah 32:20). The Gemara 

infers: The reason that the phrase: “And he sends forth,” is inter- 
preted as a reference to the category of Trampling is that the 

Merciful One writes: “That send forth the feet of the ox and the 

donkey.’ The Gemara asks: Were it not for this verse, with regard 

to what would you have interpreted that phrase? 


If you say that it could have been interpreted as referring to Gor- 
ing, that cannot be, as Goring is written in a different verse. If you 

say that it could have been interpreted as referring to Eating, that 
too cannot be, as Eating is written in a different verse. Perforce 

the reference is to Trampling, and the baraita had no need to prove 

this from the phrase: “That send forth the feet? 


The Gemara answers that it is necessary for the baraita to cite 
the verse: “That send forth the feet of the ox and the donkey,” as 
it could enter your mind to say that both this phrase: “And he 
sends forth,” and that phrase: “And it consumed,” are referring 
to the primary category of Eating, and that phrase: “And it 
consumed,” is referring to a case where the object damaged is 
completely destroyed, and this phrase: “And he sends forth,’ is 
referring to a case where the object damaged is not completely 
destroyed. Therefore, the verse “that send forth the feet of the 
ox and the donkey” teaches us that the phrase “and he sends 
forth,” is referring to Trampling. 


The Gemara asks: And now that we have interpreted that the 
phrase “and he sends forth’ is referring to Trampling, from where 
do we derive that one is liable with regard to acts categorized as 
Eating in a case where the object damaged is not completely 
destroyed? The primary category of Eating is derived from the 
phrase “and it consumed.” The connotation of that phrase is 
damage in which the object is completely destroyed. 


saw xd - baa dart rent 
whan xb Kw Ki KIP whan 
rohan say N? = BS NTP 

NIT NID NP NW KATP 


KIA JB) JOA it- way" 9D WON 
ryan w Doan wa WI” X 
WP WR’ KIM ANSI NAVY 
NDE DT xb Kg rian Wy than 

ob KIDDI 


lana - Y DPn - pp oe 
PIC MYON JAY xDD: “prey 
syan bet - x7 bay TN) 

È pow xp nbe nowt- xT 


TANT bay Te PIKT NEWT 
ata san 


ADW saw NY- pw TA portent 
aN Kyan es xy xb mbv 
xb mbo anbw Kw Kb - on 

soan mone x 


wa xdy DWY KIAT I2) 
qe yawn bn yownt "wav 
on nbwn” D037 - bay pow 
D037 yowns ian WWI 

roa noy miona wr 


IK MYON TITTI KTP IND oN 
IKAS IPIT- 537 fee NIT N KT 
API TIS wey — Te 


This file may not be reproduced or distributed in any form without express permission from the publisher 


The Gemara answers: It is derived because the category of 
Eating is juxtaposed to and therefore similar to the category 
of Trampling: Just as with regard to liability for the category of 
Trampling, it is no different if the object damaged is completely 
destroyed and it is no different if the object damaged is not 
completely destroyed; so too, with regard to liability for the 
category of Eating, it is no different whether the object damaged 
is completely destroyed and it is no different whether the object 
damaged is not completely destroyed." 


The Master said in that baraita: When the verse states: “And it 
consumed” (Exodus 22:4), this is a reference to the category of 
Eating. And likewise it states: “And I will utterly sweep away 
the house of Jeroboam, as one consumes with the tooth until 
it be all gone” (1 Kings 14:10). The Gemara infers: The reason 
that the phrase “and it consumed” is interpreted as a reference to 
the category of Eating is that the Merciful One writes: “As one 
consumes with the tooth until it be all gone.” The Gemara asks: 
Were it not for this verse, with regard to what case would you 
have interpreted that phrase? 


If you say that it could have been interpreted as referring to Gor- 
ing, that cannot be, as Goring is written in a different verse. And 
if you say that it could have been interpreted as referring to Tram- 
pling, that too cannot be, as Trampling, is written in a different 
verse. Perforce the reference is to Eating. The Gemara answers that 
it is necessary for the baraita to cite the verse: “As one consumes 
with the tooth until it be all gone,” as it could enter your mind to 
say that both this phrase: “And it consumed,” and that phrase: 
“And he sends forth,” are referring to the primary category of 
Trampling, and this phrase: “And it consumed,’ is referring to a 
case where the animal went and caused damage on its own, and 
that phrase: “And he sends forth,” is referring to a case where 
the owner sent the animal to cause damage. Therefore, the verse 
“as one consumes with the tooth until it be all gone” teaches us 
that the phrase “and it consumed” is referring to Eating. 


The Gemara asks: And now that we have interpreted that the 
phrase “and it consumed” is referring to Eating, from where do 
we derive that one is liable with regard to actions categorized as 
Trampling in a case where the animal went and caused damage 
on its own? The primary category of Trampling is derived from 
the phrase “and he sends forth.” The connotation of that phrase is 
a case where the owner sent the animal to cause damage. 


The Gemara answers: It is derived because the category of Tram- 
pling is juxtaposed to and therefore similar to the category of 
Eating: Just as with regard to liability for the category of Eating, 
it is no different if the owner sent the animal to cause damage and 
it is no different if the animal went and caused damage on its own, 
so too, with regard to liability for the category of Trampling, it is 
no different if the owner sent the animal to cause damage and it 
is no different if the animal went and caused damage on its own. 


The Gemara suggests: And let the Merciful One write only the 
first phrase, “and he sends forth,” and there would be no need 
to write the second phrase, “and it consumed,” as the phrase 
“and he sends forth” connotes Trampling and connotes Eating. 
It connotes Trampling, as it is written: “That send forth the 
feet of the ox and the donkey” (Isaiah 32:20), and it connotes 
Eating, as it is written: “And the teeth of animals I will send 
forth against them” (Deuteronomy 32:24). 


The Gemara answers: If not for the additional phrase in the 
verse, “and it consumed,” I would say that the verse refers either 
to this category of damage or to that category of damage: It refers 
either to Trampling, where its damage is commonplace, or to 
Eating, where there is pleasure for the animal in the course of 
its causing damage. 


HALAKHA 

It is no different whether the object damaged is not 
completely destroyed — x37? won nw x: If one’s animal 
eats an object belonging to another person, one is liable 
to pay the full cost of the damage regardless of whether 
the animal consumed the object or merely damaged it, even 
if the object is not completely destroyed (Shulhan Arukh, 
Hoshen Mishpat 3911). 
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HALAKHA 

What is a subcategory of Eating - XTN WT atin: 
Any action of an animal, from which an animal derives 
pleasure and which causes damage, is considered a sub- 
category of Eating. This includes cases where an animal 
rubbed up against a wall for its pleasure and as a result 
caused damage to the wall or where it soiled produce 
by rolling around on it for its own pleasure. In such cases, 
the owner of the animal is liable to pay the full cost of the 
damage as he would for an act classified as the primary 
category of Eating (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 1:10, 2:1; Shulhan Arukh, Hoshen Mishpat 391:1). 


What is a subcategory of Trampling — x1 on mhin 
xm: Ifan animal caused damage while it was walking it 
is considered a subcategory of Trampling. This includes 
cases where, while walking, an animal caused dam- 
age with its body, its hair, its thrashing tail, or anything 
attached to the animal. In such cases the owner of the 
animal is liable to pay the full cost of the damage as he 
would for an act classified as the primary category of 
Trampling (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
1:10, 2:1; Shulhan Arukh, Hoshen Mishpat 390:1). 


NOTES 


It sullied produce — niva maxv: Rashi explains that 
the animal gained pleasure from rolling around in the 
produce, and through doing so the produce became 
soiled. In a similar vein, Tosefot Rabbi Shimshon of Saens 
explains that the animal was trying to cool itself off by 
rolling around in the produce. By contrast, Rabbeinu 
Hananel writes that the animal soiled the produce by 
relieving itself directly onto it. This is considered an act in 
which there is pleasure for the animal because by reliev- 
ing itself the animal alleviated its discomfort. 

These different explanations reflect two key opinions 
in the definition of the category of Eating. Rabbeinu 
Hananel’s explanation assumes that even when the ani- 
mal doesn't derive direct pleasure or benefit from the 
ruined produce itself, since the animal derives pleasure 
rom the act that caused the damage, this is sufficient 
o include it in the category of Eating. Rashi’s explana- 
ion assumes that only where the pleasure was derived 
rom the produce itself, such as when the animal finds 
relief in touching the produce, can the act of damage 
be classified as Eating. 


LANGUAGE 


Bit [perumbiya] — anə: Related to the Greek 
popBeia, forbeia, referring to a leather strap that was 
used, among other purposes, to tether a horse to its 
trough. 
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The Gemara asks: Since both interpretations are of equal validity, 
let both of them come and be derived from the verse, as which of 
them will you exclude? Since there is no reason to prefer one 
category over the other, perforce both are derived, and the phrase 
“and it consumed” is unnecessary. The Gemara answers: The addi- 
tional phrase is necessary, as it might enter your mind to say that 
this matter of liability applies only in a case where the owner sent 
the animal to cause damage, but in a case where the animal went 
and caused damage on its own, the owner would not be liable for 
the damage. Therefore, the phrase “and it consumed” teaches us 
that the owner is liable even in a case where the ox went and caused 
damage on its own. 


Having clarified the sources for the primary categories of Eating 
and Trampling, the Gemara proceeds to identify their subcate- 
gories and to determine whether it was with regard to these primary 
categories of damage that Rav Pappa said: There are among them 
some whose subcategories are dissimilar to them. What is a sub- 
category of Eating?" It is a case where, for example, an animal 
rubbed against a wall for its pleasure and damaged the wall, or 
where it sullied produce" by rolling on it for its pleasure. 


If so, what is different about Eating that it is defined as a unique 
primary category? What is different is that there is pleasure for 
the animal in the course of its causing damage, and the ox is 
your property, and responsibility for its safeguarding, to prevent 
it from causing damage, is incumbent upon you, its owner. In 
these subcategories of Eating, as well, there is pleasure for the 
animals in the course of the damage that they cause and the 
oxen are your property, and responsibility for their safeguarding, 
to prevent your oxen from causing damage, is incumbent upon 
you. Therefore, the subcategories of Eating are not dissimilar to 
the primary category. Rather, it is apparent that the status of a 
sub-category of Eating is like that of the primary category of 
Eating, and when Rav Pappa says: There are among them some 
whose subcategories are dissimilar to them, he is referring to a 
subcategory of Trampling. 


The Gemara asks: What is a subcategory of Trampling?" The 
classification is applied in a case where, for example, an animal 
caused damage with its body, not its legs, in the course of its 
walking; or caused damage with its hair that became entangled 
with an object in the course ofits walking; or caused damage with 
a rope that is upon it; or caused damage with a bit [bifrumbiya]" 
that is in its mouth; or caused damage with a bell that is around 
its neck. 


If so, what is different about Trampling that it is defined as a 

unique category? What is different is that its damage is common- 
place, and the animal is your property, and responsibility for its 

safeguarding, to prevent it from causing damage, is incumbent 

upon you, its owner. In these subcategories of Trampling, as well, 
their damage is commonplace, and the oxen are your property, 
and responsibility for their safeguarding, to prevent them from 

causing damage, is incumbent upon you. Therefore, the subcatego- 
ries of Trampling are not dissimilar to the primary category. Rather, 
it is apparent that the status of a subcategory of Trampling is 

like that of the primary category of Trampling, and when Rav 
Pappa says: There are among them some whose subcategories are 

dissimilar to them, he is referring to a subcategory of Pit. 


The Gemara examines that assertion: What is a subcategory of 
Pit? If we say that the primary category of Pit applies when, in 
the public domain, one leaves an uncovered pit that is ten hand- 
breadths deep, and that is the pit mentioned in the Torah, and a 
subcategory of Pit applies when one leaves an uncovered pit that 
is nine handbreadths deep, there is no basis for that distinction, as 
neither nine handbreadths are written in the Torah, nor are ten 
handbreadths written in the Torah. 
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The Gemara explains: This is not difficult, as the Merciful One 
states in the Torah: “And the carcass shall be for him” (Exodus 
21:34), and the Sages have an accepted tradition that a pit ten 
handbreadths deep causes the death of an animal that falls into it, 
but a pit nine handbreadths deep causes damage to an animal that 
falls into it but does not cause death. Accordingly, the pit written 
in the Torah (Exodus 21:33), which mentions the death of the ani- 
mal that fell therein, is ten handbreadths deep. This is classified as 
the primary category of Pit, and a pit nine handbreadths deep is its 
subcategory. 


The Gemara asks: Ultimately, this pit that is ten handbreadths deep 
is a primary category of damage with regard to death, and that pit 
that is nine handbreadths deep is a primary category with regard 
to damage." 


Rather, Rav Pappa’s statement: There are among them some whose 
subcategories are dissimilar to them, was stated in reference to 
these subcategories of Pit: His stone, his knife, or his load," any of 
which he placed in a public domain as obstacles, and they caused 
damage when people stumbled upon them. 


The Gemara asks: What are the circumstances where one is liable 
for damage caused by these obstacles? If it is a case where one 
declared these items ownerless, both according to the opinion of 
Rav and according to the opinion of Shmuel, cited later in the 
Gemara, these cases are a subcategory of Pit, as both Rav and 
Shmuel agree that any obstacle declared ownerless by its owner that 
causes damage in the public domain is a subcategory of Pit. 


And if it is a case where one did not declare them ownerless, there 
is still a difficulty. If Rav Pappa’s statement is in accordance with 
the opinion of Shmuel, who says: We learned that one is liable for 
damage caused by all obstacles that he places in a public domain, 
whether or not he declares them ownerless, from the halakhot with 
regard to one’s pit, these cases are a subcategory of Pit. And if Rav 
Pappa’s statement is in accordance with the opinion of Rav, who 
says: We learned that one is liable for damage caused by all obsta- 
cles that he places in a public domain that he did not declare owner- 
less, from the halakhot with regard to one’s ox" that gored another 
animal, these cases are a subcategory of Ox. With regard to the 
subcategories of Ox, the Gemara already established that their legal 
status is like that of the primary category of Ox. 


The Gemara asks concerning an obstacle that is a subcategory of Pit: 
What is different about Pit that it is defined it as a unique category? 
It is that its initial formation, i.e., the digging of the pit, is done in 

a manner that can result in damage, and it is your property, and 

responsibility for its safeguarding, to prevent it from causing dam- 
age to others, is incumbent upon you. In these subcategories of Pit, 
too, their initial formation, i.e., the placement of the obstacle in 

the public domain, is done in a manner that can result in damage, 
and they are your property, and responsibility for their safeguard- 
ing, to prevent them from causing damage, is incumbent upon you. 
Rather, it is apparent that the status of a subcategory of Pit is like 

that of the primary category of Pit, and when Rav Pappa says: 

There are among them some whose subcategories are dissimilar to 

them, he is referring to a subcategory of Maveh. 


NOTES 

And that is a primary category with regard to damage - 
pond a% mm: In the Jerusalem Talmud (5:6) these two 
types of Pit are derived from the repeated mention of 
the word pit in the verse: “And if a man shall open a pit 
or ifa man shall dig a pit” (Exodus 21:33). One mention of 
the word “pit” is the source for liability for injury caused 
by a fall into a shallow pit, and the other is the source for 
liability for death caused by a fall into a deep pit. 


HALAKHA 


A primary category with regard to death and a pri- 
mary category with regard to damage - amd aK 
pend xi: If one digs a pit in the public domain and an 
animal falls into it and dies, the person who dug the pit is 
liable for the death only if the pit was ten handbreadths 
deep. If the pit was less than ten handbreadths deep, he 
is not liable for the death of any animal that falls into the 
pit, but he is liable to pay for other injuries suffered by the 
animal that falls into it (Rambam Sefer Nezikin, Hilkhot Niz- 
kei Mamon 12:10; Shulhan Arukh, Hoshen Mishpat 410:10). 


His stone, his knife, or his load — ixa i»ap 133%: 
Placing an obstacle such as one's stone, knife, or load 
in the public domain, regardless of whether or not 
he declared the object ownerless, is a subcategory of 
Pit. If either a person or an animal stumbles on the 
obstacle and is injured, the person who placed the object 
there is liable for the full cost of the damage (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 13:2-3; Shulhan Arukh, 
Hoshen Mishpat 41111). 


NOTES 
We learned all obstacles from one's ox - iiwn oda 
arm: The obstacles are classified as being of the cat- 
egory of Ox in the sense that the owner of the obstacle 
is liable even if the object caused vessels to be broken in 
the public domain. 
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LS ———————————————— 
Both according to Rav and according to Shmuel — ab pa 
Dgnawh pa: One certainly considers his spittle prea 
and therefore even according to Rav it is classified as a 
subcategory of Pit (Rashi). 


By means of a common wind — mas m3: Had the items 
been placed in a way in which they could not have been 
carried by acommon wind, and then they were carried by 
a much stronger wind and caused damage, the owner of 
the items would not be liable for the damage because it 
would be considered an unavoidable accident, and one is 
not liable for damage caused in a way that one could not 
have anticipated (Rashi). 
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The meaning of the term Maveh is not clear; therefore, the Gemara 
asks: What is the primary category of Maveh to whose subcatego- 
ries the Gemara referred? If one suggests that Rav Pappa said his 
statement in accordance with the opinion of Shmuel, who says: 
Maveh, this is the category of Eating, this cannot be Rav Pappa’s 
intent. But didn’t we already establish that the legal status of a 
subcategory of Eating is like that of the primary category of 
Eating? Clearly, Rav Pappa was not referring to subcategories 
of Maveh. And if one suggests that Rav Pappa said his statement 
in accordance with the opinion of Rav, who says: Maveh, this 
is the primary category of Man, which includes damage caused by 
a person, not by his property or animals, what primary categories 
and what subcategories are there in that category? The halakha 
is the same with regard to all damage that a person causes. 


And if you would say that there is a distinction: The primary cate- 
gory is a case where one causes damage while awake, and a sub- 
category is a case where one causes damage while asleep; but 
didn’t we learn in a mishna (26a): The legal status of a person is 
always that of one forewarned," and he is liable for any damage that 
he causes, both when he is awake and when he is asleep? Accord- 
ingly, that is not the distinction between a primary category and a 
subcategory. 


Rather, perhaps Rav Pappa was referring to cases where one causes 
damage with his phlegm or his spittle. The Gemara asks: What are 
the circumstances where one would be liable for damage in that 
case? If it is a case where his phlegm and spittle cause damage as 
they were moving" through the air after the person expectorated, 
that is damage caused by his direct action and there is no room to 
distinguish between the damage that it caused and any other dam- 
age caused by one’s direct action. If it is a case where his phlegm or 
spittle causes damage after it comes to rest" on the ground, e.g., if 
one slipped in the spittle, fell, and was injured, both according to 
Rav and according to Shmuel" this is a subcategory of Pit, as the 
spittle is an ownerless obstacle in the public domain. Rather, it is 
apparent that the status of a subcategory of Maveh is like that of 
the primary category of Maveh, and when Rav Pappa says: There 
are among them some whose subcategories are dissimilar to them; 
he was referring to a subcategory of Fire. 


The Gemara asks: What is a subcategory of Fire? If we say that it 
is a case of his stone, his knife, or his load," where he placed them 
on top of his roof, and they fell off the roof by means of a common 
wind," and they caused damage, what are the circumstances in 
which one would be liable for the damage that was caused? If it 
is a case where those items caused damage as they were moving 
through the air propelled by the wind, that is a case of Fire. 


HALAKHA 


A person is always forewarned — oyy ‘Win DIK: A person 
is always considered forewarned with regard to damage he 
causes. Therefore, whether he acts intentionally or unwittingly, 
and whether he is awake or asleep, he is liable to pay for any 
damage he causes (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 
am; Shulhan Arukh, Hoshen Mishpat 421:3). 


His phlegm and his spittle as they were moving - iy») ima 
one r12: If one spit or coughed out his phlegm or spittle 
and it caused damage while still in motion, while driven by 
the force of his body, it is considered as if he had caused the 
damage through his direct actions. These cases are classified 
as subcategories of Man (Rambam Sefer Nezikin, Hilkhot Hovel 
UMazik 6:10; Shulhan Arukh, Hoshen Mishpat 384:1). 


If after it comes to rest — m7 %03 *%: Damage caused by 
one's spittle or phlegm left in the public domain is classified as 
a subcategory of Pit, as is any obstacle left in the public domain 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 6:10; Shulhan Arukh, 
Hoshen Mishpat 384:1). 


His stone, his knife, or his load, etc. — 131 SKB 13D 124K: Any 
property that is carried by the wind away from where its owner 
left it and thereby causes damage is classified as a subcategory 
of Fire. For example, if one placed his stone, knife, or load upon 
a rooftop, and it was blown off by a common wind and caused 
damage, the owner of the object is liable. In such cases one must 
pay the full cost of the damage unless the damaged object was 
concealed from view, in which case one is exempt (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 14:16; Shulhan Arukh, Hoshen 
Mishpat 418:1, and see 411:1). 
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If so, what is different about Fire that defines it as a unique 
category? What is different is that another force, the wind, is 
involved with the fire in causing damage, as the wind causes the 
fire to spread, and the fire is your property,” and responsibility 
for its safeguarding, to prevent it from causing damage, is incum- 
bent upon you. In these subcategories of Fire too, another force 
is involved with the items placed on the roofand causes damage, 
as the wind causes them to fall, and they are your property, and 
responsibility for their safeguarding, to prevent them from caus- 
ing damage, is incumbent upon you. Rather, it is apparent that 
the status of a subcategory of Fire is like that of the primary 
category of Fire, and when Rav Pappa says: There are among 
them some whose subcategories are dissimilar to them, he was 
referring to a subcategory of Trampling. 


The Gemara questions this explanation: A subcategory of Tram- 
pling? But didn’t we already establish that the status of a sub- 
category of Trampling is similar to that of the primary category 
of Trampling? The Gemara explains: Rav Pappa was referring 
to one’s liability to pay half the cost of the damage caused by 
pebbles" in a case where they were inadvertently propelled by 
the foot of a walking animal, which is a halakha learned through 
tradition’ and not explicitly written in the Torah. 


The Gemara asks: But if it is a unique halakhic category and the 
payment is different, why is it characterized as a subcategory of 
Trampling? The Gemara explains: It is due to the fact that it 
shares a common aspect with Trampling. One whose animal 
propels pebbles while it walks and thereby causes damage is liable 
to pay half of the damages from his superior-quality property, 
and he does not pay only from the body of his animal, as is the 
halakha concerning half the cost of the damage paid by the owner 
of an innocuous ox that gored a person or an animal. 


The Gemara asks: But didn’t Rava raise a dilemma with regard 
to that matter? As Rava raised a dilemma: With regard to one’s 
liability to pay half the cost of the damage caused by pebbles 
propelled by the foot of his animal, does one pay damages exclu- 
sively from the body of his ox that caused the damage, or does 
one pay damages from his superior-quality property? 


The Gemara explains: Although it is a dilemma for Rava, it is 
obvious to Rav Pappa that one pays from his superior-quality 
property, and in that sense, he classified the pebbles that cause 
damage as a subcategory of Trampling. 


The Gemara asks: According to Rava, who raises it as a dilemma, 
why is it characterized as a subcategory of Trampling when its 
legal status is different both in terms of the extent of one’s liability 
and in terms of the manner of payment? The Gemara explains: It 
is classified as a subcategory of Trampling in order to exempt 
from liability pebbles that cause damage in the public domain, 
just as damage in the category of Trampling is exempt in the 
public domain. 


§ One of the primary categories of damage enumerated in the 
mishna is the category of Maveh and another is the category 
of Fire. The Gemara asks: What is the meaning of Maveh?' 
Rav says: Maveh, that is the category of Man, which includes a 
person who causes damage, but not the property or animal of a 
person that causes damage. And Shmuel says: Maveh, this is the 
category of Eating. 


The Gemara elaborates: Rav says: Maveh, this is the category of 
Man, as it is written: “The watchman said: Morning has come, 
and also night; if you will inquire [tivayun], inquire [beayu]” 
(Isaiah 21:12). The terms “tivayun” and “beayu,’ meaning inquire, 
refer to a person, who is able to inquire. Accordingly, Maveh 

relates to an action performed by a person. 


NOTES 


And it is your property — Jia: Tosafot note that the state- 
ment that the component that caused the damage in cases of 
Pit or Fire is considered: Your property, is not entirely accurate, 
because in these cases one is liable for setting up the situation 
that led to the damage irrespective of who actually owns the 
component that caused the damage. The Shita Mekubbetzet 
explains that the Gemara nevertheless calls these compo- 
nents: Your property, because even if the one liable for the 
damage does not have monetary ownership of them, the 
Torah considers one responsible for the damage they caused 
as though they were one’s own property. 


HALAKHA 


Liability to pay half the cost of the damage caused by 
pebbles — nitids p xm: All subcategories are governed 
by the same halakhot as their primary categories except for 
damage caused by pebbles inadvertently propelled by the 
foot of a walking animal, which, although it is classified as a 
subcategory of Trampling, is distinct from its primary category. 
It is similar to Trampling in that one is liable only for damage 
caused in the domain of the injured party, but not for damage 
caused in the public domain. Another similarity is that one 
pays restitution from one’s best-quality property. Propelled 
pebbles are distinct from Trampling in that one is liable to 
pay only half of the damages (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 2:1-2; Shulhan Arukh, Hoshen Mishpat 390:3). 


BACKGROUND 

Halakha learned through tradition — ay baer} xan: The 
commentaries explain that when the Gemara cites a halakha 
learned through tradition, it is usually referring to a tradition 
received directly from Moses at Sinai, and this is how Rashi 
interprets the case of pebbles propelled by the foot of a walk- 
ing animal. There are cases where the phrase is referring to a 
halakha that is derived through a verbal analogy, which is also 
a form of tradition, as one may not construct a verbal analogy 
based on logic (Rashi on Hullin 9b). 


LANGUAGE 


Maveh - nyan: The early Aramaic linguists explain that the 
root beit, ayin, heh is referring to pasturing the flock. In the 
Eretz Yisrael Aramaic translation of the Torah, the verse: “As 
the ox licks up” (Numbers 22:4), is rendered: The way cattle 
devour. Similarly, Targum Yonatan renders the verse: “Fire boils 
[tiveh] water” (Isaiah 64:1) as: The water that is licked by the 
fire. Accordingly, it is reasonable to assume that the category 
of Maveh is also referring to animals consuming a field, i.e., 
the category of Eating. 
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LANGUAGE 

Searched out [itbelish] - whan: The Aramaic root beit, 
lamed, shin parallels the Hebrew root het, peh, sin, mean- 
ing to seek or search out. Consequently, itbelish is a literal 
translation of nehpesu, the passive form of the verb. This 
Aramaic root has been incorporated into Hebrew to mean 
a careful search for something, and it also provides the basis 
of the modern Hebrew term for a detective. 
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As Rav Yosef translates — D1 37 D3273: This translation 
of the verse is the one that appears in the translation of the 
Torah known as Targum Yonatan and is not Rav Yosef’s own 
translation. Tosafot explain that since Rav Yosef was particularly 
well versed in the Aramaic translations of the Torah, he would 
often quote them, and so the translations would be attributed 
to him. Tosafot also cite a suggestion that the reason Rav Yosef 
would always cite the Aramaic translation was because he 
was blind and wished to avoid citing biblical verses by heart, 
in accordance with the halakha that it is prohibited to do so 
(see Gittin 60b). 


How are his hidden places revealed - 1111201 pany: In what 
way is the phrase: How are his hidden places ae sugges- 
tive of Eating? Rashi explains that the teeth are the parts of an 
animal's body that are sometimes concealed and sometimes 
revealed. Nimmukei Yosef adds that the revealing of the teeth is 
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NOTES 


And Shmuel says: Maveh, this is the category of Eating, as it is 
written: “How is Esau searched out [nehpesu]; how are his hidden 
places revealed [nivu]” (Obadiah 1:6)? The terms nivu and maveh 
share a common root. The Gemara asks: From where may it be 
inferred that nivu connotes Eating? The Gemara explains that it 
is as Rav Yosef translates’ the verse into Aramaic: How is Esau 
searched out [itbelish];' how are his hidden places revealed 
[itgaleyan]?" The meaning of the Aramaic term itgaleyan means 
revealed, and that is the meaning of the Hebrew term “nivu.” Maveh 
references the animal’s teeth, which are covered when its mouth is 
closed and revealed when it eats. 


The Gemara asks: And as for Rav, what is the reason that he did 
not say that Maveh refers to Eating, as does Shmuel? The Gemara 
explains that Rav could have said to you: Is it taught in the mishna: 
Niveh? Niveh is the passive form of the word maveh, which would 
be the appropriate form if the reference was to teeth that are revealed. 
The term in the mishna is maveh, an active form of the verb. 


And as for Shmuel, what is the reason that he did not say that 
Maveh refers to the category of Man, as does Rav? The Gemara 
explains that Shmuel could have said to you: Is it taught in the 
mishna: Bo’eh? Bo'eh is a form of the word maveh connoting an 
action taken directly, which would be appropriate were the reference 
to one’s actions that cause damage. The term in the mishna is maveh, 
which connotes an action that one causes another to take. 


The Gemara notes: After all, the meaning of the term in the verses 
is not precise according to one Sage, Rav, and it is not precise 
according to the other Sage, Shmuel. It is apparent that their dis- 
pute is not based upon their interpretation of the verses; it must be 
based on another issue. The Gemara asks again: As for Rav, what is 
the reason that he did not say that Maveh refers to Eating, as does 
Shmuel? The Gemara explains: Rav holds that the tanna teaches 
the primary category of Ox in the mishna. This includes damage 
caused by an ox and all matters involving damaging actions that are 
completed by an ox, i.e., the actions included in the categories of 
Goring, Eating, and Trampling. Perforce, Maveh refers to a different 
category of damage, i.e., Man. 


The Gemara asks: And as for Shmuel too, who interpreted Maveh 
as Eating, doesn’t the mishna teach the category of Ox, which 
should include all matters involving damaging actions that are com- 
pleted by an ox? Rav Yehuda said that according to Shmuel, the 
tanna teaches Ox specifically with regard to damage caused with its 
horn, and it teaches Maveh with regard to damage caused with 
its tooth. And when the mishna contrasts Ox with Maveh, this is 
what the tanna is saying: The defining characteristic of the primary 
category of Goring, where there is no inherent pleasure for the 
animal in the course of its causing damage, is not similar to the 
defining characteristic of the category of Eating, where there is 
pleasure for the animal in the course of its causing damage. 


what occurs prior to the damage being caused in the course of 
eating. The geonim offer an entirely different explanation: The 
reference is not to the animal's teeth but to the field it damages. 
Initially the field itself is not seen because it is covered with 
produce. Then, when the animal eats the produce, the field 
itself is laid bare and revealed. 


Where there is no pleasure for the animal in the course of 
its causing damage — ipa TRIT pew: Tosafot elucidate the 
Gemara’s dispute here and explain why the categories of Gor- 
ing and Eating cannot be derived from each other. The basic 
premise of the dispute is that liability for damage caused by 
one’s animal is based on an owner's negligence in not appro- 
priately preventing his animal from causing the damage. One's 
liability for Eating cannot be derived from one’s liability for 
Goring because there is no pleasure for the animal in the act of 
Goring, as the animal has no natural drive to cause damage in 


that way, and therefore it should be relatively easy to prevent 
it from doing so. Accordingly, if the animal does cause such 
damage, it is considered the result of negligence on behalf of 
the owner who did not guard his animal appropriately, and it is 
reasonable that he should be held fully liable for the damage. By 
contrast, with regard to the act of Eating, where the animal has 
a natural drive to eat the produce for its personal benefit, one 
might have thought that it is considered beyond the owner's 
control to prevent his animal from causing such damage and 
therefore he would be exempt from liability. 

Similarly, Goring cannot be derived from Eating, because 
one might have thought that Goring is more difficult to prevent 
than Eating, because the animal is intent on causing damage. 
Accordingly, it is necessary for the Torah to explicitly state both 
categories. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek I 
Daf4 Amuda 


KII PIY INMI PRU wa ery 
pray inmay pt 


PXW pw mir eer wim bp rey 
inmav pp an - prTy inma 
SPD PY Yaw DB N? - prt? 
AVA TAY MITTA MIM PYT 
IMIT aa by ais web ony tay 
xO maT ype am tax PIY 


I) TANI TAY WY PWR I WOK 
WO IP NAW ATA MN TIT NOVY 
Avan bw wt phm qo ian 
MID TNA ID] Ms DA M RYAN 

tov boa 


INMY PPT ND 237 Pp. 
Pray inn PV pwr ers pr 
KP PNT TNT Wey WH KT ND} 

SPAT? MAT PRY NPT 


an PIY Pay PRA ban 
Sy oan pan 


And the defining characteristic [re’i]' of the category of Eating, 
where it is not the objective of the animal to cause damage, is not 
similar to the defining characteristic of the category of Goring, 
where the objective of the animal is to cause damage. 


The Gemara asks: But isn’t it possible to derive Goring from Eating 
by means of an a fortiori inference: If in a case of Eating, where it 
is not the objective of the animal to cause damage, its owner is 
liable, with regard to Goring, where the objective of the animal is 
to cause damage, should the owner not all the more so be liable? 
The Gemara answers: Nevertheless, it was necessary for the Torah 
to state the case of Goring, as it might enter your mind to say that 
the owner is exempt, just as he is exempt in the case where his slave 
or maidservant" causes damage.’ When a slave or maidservant 
causes damage, is it not so that although their objective is to cause 
damage, even so their owners are exempt from liability; and so too, 
when one’s animal causes damage, it is no different. To dispel this 
notion, the Torah explicitly states that one is liable for damage 
caused by the primary category of Goring. 


Rav Ashi said: Is that to say that in a case where one’s slave or 
maidservant causes damage there is not a substantial reason to 
exempt the master? In that case there is concern that perhaps his 
master will provoke him’ and in retribution he will go and set 
fire to another’s stack of grain, and it is found that this slave 
renders his master liable to pay one hundred maneh, ten thousand 
dinars, each day. Therefore, there is no basis for the notion that an 
ox that gores would be exempt just as a slave is exempt, as perhaps, 
fundamentally, one is liable to pay for damage caused by his slave. 
A master is exempt from payment to prevent a situation where 
a slave would exploit that situation to take revenge against his 
master. 


Rather, the mishna refutes any possibility to derive the halakhot of 
Ox from Maveh or Maveh from Ox in this manner: The character- 
istic of the category of Goring, where the objective of the animal 
is to cause damage, is not similar to the characteristic of the 
category of Eating, where it is not the objective of the animal to 
cause damage, and the characteristic of the category of Eating, 
where there is pleasure for the animal in the course of its causing 
damage, is not similar to the characteristic of the category of 
Goring, where there is no pleasure for the animal in the course 
of its causing damage. 


According to Rav Yehuda’s explanation of Shmuel’s opinion, among 
the primary categories of damage caused by an ox, the mishna 
mentions only Goring and Eating. The Gemara asks: But what of 
the category of Trampling; did the tanna omit it from the mishna? 
The Gemara answers: The principle stated in general terms at the 
end of the mishna: And when a component of any of these cate- 
gories causes damage, the owner or generator of the component 
that caused damage is obligated to remit payments of restitution 
for damage with best-quality land, serves to include the primary 
category of Trampling. 


NOTES 


LANGUAGE 


Characteristic [re'i] - x7: The word re'i can refer to 
appearance or image and in the context here is referring 
to a case's defining characteristics. The expression: The 
re‘ of this is not similar to the re‘ of that, means that the 
two matters do not appear similar due to various points 
of difference between them. This parallels the expression 
used in the opening mishna: The category of Ox is not 
similar to the category of Maveh. 


HALAKHA 


A slave or maidservant, etc. — 3) 7/21 Tay: If a slave 
or a maidservant injured someone or stole money from 
him, his or her master is not required to compensate the 
injured party. The reason for this is that slaves make their 
own decisions, and if their masters would be responsible 
for damage they cause, they might decide to precipi- 
ate extensive damage and thereby cause their masters 
great financial loss. If a slave caused damage and was 
ater emancipated, then if he has the means to do so, he 
must pay for the damage he caused while he was a slave 
Rambam Sefer Nezikin, Hilkhot Geneiva 1:9, Hilkhot Hovel 
UMazik 4:21, Shulhan Arukh, Hoshen Mishpat 349:4, 424:9). 


Where his slave or maidservant causes damage — 7/1 TAX: 
Rashi explains that the source of this ruling is found in the 
mishna (87a) that states: With regard to a slave or a woman, 
an encounter with them is disadvantageous, since one who 
injures them is liable, but if they were the ones who injured 
others, they are exempt from the requirement to pay damages. 
He maintains that the term woman is referring to a maidservant. 
The other early commentaries disagree with Rashi. They note 
that the mishna there is referring to married women, not to a 


maidservant. Rather, they explain that the source of this halakha 
is the mishna in tractate Yadayim (4:7), which states explicitly 
that the Sages held that one is exempt from liability for damage 
caused by one’s slave or maidservant (Tosafot; Rashba). 


Perhaps his master will provoke him — 121130) Kaw: Many 
explain that a master’s exemption in this case is a rabbinic 
enactment for the betterment of the world. According to this 
opinion, by right a master is liable for damage caused by his 


slaves in the same way one is liable for any damage caused 
by his property, but the Sages exempted him. Others suggest 
that the Gemara’s reason here provides a fundamental basis 
to exempt a master from liability: Since a slave is indepen- 
dently minded, a master cannot be considered fully respon- 
sible for his slaves’ actions, and for that reason he is exempt 
from liability for the damage they cause (see Hazon Ish and 
Eshel Avraham). 
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The Gemara asks: But if the intent of the tanna is to teach the primary 
category of Trampling as well, let him teach it explicitly. Accordingly, 
Rav Yehuda’s explanation of how Shmuel interprets the mishna is 
rejected. 


Rather, Rava said that according to Shmuel, the tanna teaches Ox 
specifically with regard to actions that cause damage with its foot 
and it teaches Maveh with regard to actions that cause damage with 
its tooth. And when the mishna contrasts Ox with Maveh this is what 
the tanna is saying: The defining characteristic of the primary cat- 
egory of Trampling, where its damage is commonplace, is not 
similar to the defining characteristic of the primary category of 
Eating, where its damage is not commonplace, and the defining 
characteristic of the primary category of Eating, where there is 
pleasure for the animal in the course of its causing damage, is not 
similar to the characteristic of the primary category of Trampling, 
where there is no pleasure for the animal in the course ofits causing 
damage. 


According to Rav Yehuda’s explanation of Shmuel’s opinion, among 
the primary categories of damage with regard to an ox, the mishna 
mentions only Goring and Trampling. The Gemara asks: But what 
of the primary category of Goring; did the tanna omit it from the 
mishna? The Gemara answers: The principle stated in general terms 
at the end of the mishna: And when a component of any of these 
categories causes damage, the owner or generator of the component 
that caused damage is obligated to remit payments of restitution 
for damage with best-quality land, serves to include the primary 
category of Goring. 


The Gemara asks: But if the intent of the tanna is to teach the primary 
category of Goring as well, let him teach it explicitly. The Gemara 
explains: It is with regard to those categories of damage where the 
animal is forewarned from the outset and the owner is liable to pay 
for the entire damage the first time his animal causes damage that the 
tanna of the mishna speaks; but with regard to those categories of 
damage where the animal is initially innocuous and the owner is 
liable to pay only half the cost of the damage caused by his animal, 
and the animal is ultimately forewarned, the tanna of the mishna 
does not speak of them. With regard to Goring, the first three times 
an Ox gores a person or an animal the owner of the ox pays only 
half of the damages. This is because an ox is considered forewarned 
with regard to damage categorized as Goring only after it attacks 
three times. 


After addressing the reason that Rav did not say that Maveh refers to 
Eating in accordance with the explanation of Shmuel, the Gemara 
asks: And as for Shmuel, what is the reason that he did not say that 
Maveh refers to Man, as does Rav? Shmuel could have said to you, if 
it enters your mind to say that Maveh is Man, isn’t it taught in the 
latter clause of the mishna (15b): Both a forewarned ox, and an ox 
that causes damage in the domain of the injured party, and any 
damage caused by man? Apparently, Man was mentioned in the latter 
clause of the mishna because it was not mentioned in the first clause. 


The Gemara asks: But let the tanna teach Man among the primary 
categories of damage in the first clause. The Gemara explains: It is 
with regard to those categories of damage caused by one’s property 
that the tanna of the mishna speaks; but with regard to the category 
of damage caused by one’s body, the category of Man, the tanna of 
the mishna does not speak. 


The Gemara asks: And according to Rav, too, the same difficulty 
arises: Isn’t damage caused by a man taught in the latter clause of 
the mishna? The Gemara answers: Rav could have said to you: That 
mention of damage caused by a man in the latter clause comes to 
enumerate that damage together with the other forms of damage in 
a case where the owner of the cause of damage or the generator of 
that damage is forewarned. 
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The Gemara asks: And according to Rav, what is the meaning of the 
statement in the mishna: The defining characteristic of the primary 
category of Ox is not similar to the defining characteristic of the 
primary category of Maveh? 


The Gemara explains: This is what the mishna is saying: The defining 
characteristic of the primary category of Ox, where if the ox kills a 
person the owner pays the ransom’ to the heirs of the injured party, 
is not similar to the defining characteristic of the primary category 
of Man, where one who kills another does not pay the ransom for 
killing him; rather, if he killed him unwittingly he is exiled and if he 
did so intentionally he is executed. And the defining characteristic 
of the primary category of Man, where if one injures another he is 
liable to pay four types of indemnity, i.e., pain, humiliation, medical 
costs, and the loss of livelihood, in addition to payment for the dam- 
age, is not similar to the defining characteristic of the primary 
category of Ox, where the owner of the ox is not liable to pay four 
types of indemnity and is liable to pay only the cost of the damage. 


The Gemara questions Rav’s understanding that Ox, as mentioned 
in the mishna, includes all actions an ox performs that cause damage, 
including goring, based on the continuation of the mishna: The 
common denominator of the components in all these primary 
categories of damage is that it is their typical manner to cause 
damage. The Gemara asks: But is it the typical manner of an ox to 
cause damage by goring? The Gemara answers: The statement in 
the mishna is with regard to a forewarned ox. The Gemara asks: But 
is it the typical manner of a forewarned ox to cause damage by 
goring? The Gemara answers: Yes, once it was forewarned after 
goring repeatedly, its typical manner is to cause damage by goring. 


The Gemara questions Rav’s understanding that Maveh is the primary 
category of Man: Is it man’s typical manner to cause damage? The 
Gemara answers: The statement in the mishna is referring to the 
damage one causes while sleeping. The Gemara asks: Is it the typical 
manner of a person to cause damage while sleeping? The Gemara 
answers: Since one contracts and extends" his limbs while sleeping, 
it is his typical manner to damage objects placed next to him. 


If Maveh is referring to Man, is it correct to state, as the mishna does 
in its enumeration of common denominators of the primary catego- 
ries: And responsibility for their safeguarding is incumbent upon 
you? That formulation is appropriate in cases where one is safeguard- 
ing another person, animal, or item. When applied to the primary 
category of Man, it would indicate that responsibility to safeguard 
one person is incumbent upon another person. With regard to man, 
responsibility for safeguarding his body is incumbent upon him 
alone, not upon anyone else. 


The Gemara responds: And according to your reasoning, that the 
formulation: And their safeguarding is incumbent upon you, indi- 
cates that Maveh is not Man, there is a difficulty with that which the 
Sage Karna’ taught in a baraita: There are four primary categories 
of damage, and Man is one of them." That baraita continues and 
states that one common denominator is: Their safeguarding is incum- 
bent upon you. With regard to that baraita, the same question arises: 
With regard to Man, responsibility for safeguarding his body is 
incumbent upon him, not upon anyone else, and the wording of 
Karna is imprecise. Rather, just as Rabbi Abbahu said to the tanna, 
who was reciting the baraita in the study hall: Teach the baraita: And 
with regard to Man, responsibility for safeguarding his body is 
incumbent upon him; 


Karna — x37: This Sage, who was from the first generation of 
Babylonian amora‘im, is sometimes referred to as Rav Karna. 
Together with his colleague Shmuel, he welcomed Rav when he 
came to Babylonia. The Gemara in tractate Sanhedrin (17b) states 


PERSONALITIES 


that the phrase: Judges of the exile, is referring to Karna, who 
served as a judge in Neharde’a. He edited a special collection of 
baraitot named after him: Torts of the academy of Karna. Karna 
was employed as a wine taster. 


BACKGROUND 


Ransom - 933: If a forewarned ox gores a human being 
and kills him, the ox is stoned and the owner must pay a 
ransom. Ransom is not paid for a murder, as a murderer 
is liable to receive court-imposed capital punishment. By 
contrast, one whose ox kills another is liable to receive 
death at the hand of Heaven. He therefore pays a ran- 
som through which he is released from that punishment 
(Mekhilta Mishpatim). 


NOTES 

Since one contracts and extends - wwa 9937 V3: The 
early commentaries cite the statement in the Jerusalem 
Talmud (2:8) that one is liable only for breaking objects 
that were already near to where he was lying when he 
fell asleep. In such a case, he is considered responsible 
because he should have been aware of the possibility 
that he could damage them in his sleep and should have 
taken precautions to prevent the damage. By contrast, if 
the objects he damaged were placed near him only after 
he had already fallen asleep, then he is exempt from any 
responsibility for breaking them, as it is considered an 
unavoidable accident. 


HALAKHA 

Four primary categories of damage and Man is one 
of them — (a INN DINK pp Diag ayaw: One of the 
primary categories of damage is Man. This includes using 
one’s hand or any other limb of his body to cause damage, 
or throwing objects at something and thereby causing 
damage. In such cases, one pays the full cost of the dam- 
age (Shulhan Arukh, Hoshen Mishpat 384:1). 
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NOTES 

Unpaid bailee...paid bailee - 13¥ xwiI...oyn wiw: An 
unpaid bailee is one who does not receive any remuner- 
ation for looking after a deposit. A paid bailee receives 
remuneration for looking after a deposit. Both are required 
to adequately protect the deposits in their possession, but 
the unpaid bailee is exempt from paying for a stolen or 
lost deposit if he takes the oath of a bailee, whereby he 
takes an oath that he was not negligent in protecting the 
item. Additionally, he must take oaths that the deposit is not 
presently in his possession, and that he had not previously 
willfully taken possession of it. A paid bailee is obligated to 
provide a higher level of protection since he is paid for his 
work, and therefore he cannot exempt himself with an oath 
in a case of loss or theft. He is exempt only when he takes an 
oath that an unavoidable accident occurred while the item 
was in his possession. 


Damage, pain, etc. — 151 W¥ 3: Although liability for these 
five types of indemnity can result from a single act of dam- 
age, they are enumerated as five different types of liability 
because in any particular case it is possible for one to be 
iable for only one or some of them (Shita Mekubbetzet, cit- 
ing Talmid Rabbeinu Peretz). Alternatively, they are distinctly 
enumerated simply because they relate to the five distinct 
inds of damage caused by an act of bodily injury, which is 
he topic of the baraita (Ra’avad). 


PERSONALITIES 


Rav Zevid — at 31: A fifth-generation Babylonian amora, 
Rav Zevid was a close disciple of Abaye and Rava, and would 
often cite their statements for discussion among the great 
amora'im of his generation. It appears that Rav Zevid also 
devoted considerable time to explaining baraitot taught in 
Rabbi Oshaya’s academy. After Rava's death, his academy 
was continued in two locations, and after Rav Hama, Rav 
Zevid took over the Pumbedita branch, which he headed 
for about ten years. It is recorded that he was poisoned by 
servants of the Exilarch who were upset about a stringent 
halakhic decision of his. 
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here too, teach the mishna: And with regard to man, respon- 
sibility for safeguarding his body is incumbent upon him. 


§ Rav Mari objects to the Gemara’s initial suggestion that the 
dispute between Rav and Shmuel with regard to the meaning of 
Maveh is based on biblical terms with similar etymology. He 
suggests: But why not say that Maveh, this is the primary cate- 
gory of damage caused by water, as it is written: “As when fire 
ignites brushwood; fire boils [tiveh] water” (Isaiah 64:1). The 
terms tiveh and maveh share a common root, and the reference is 
to water. The Gemara rejects this: Is it written in the verse: Water 
boils [nivu] from fire, with water, a plural noun in Hebrew, the 
subject of the intransitive plural verb, nivu? No, “fire boils [tiveh] 
water” is written, and since tiveh is a transitive singular verb, 
the subject is fire, which is a singular noun. Therefore, no proof 
can be adduced from this verse that Maveh refers to an action 
performed with water. 


Rav Zevid? objects to the Gemara’s initial suggestion that the 
dispute between Rav and Shmuel with regard to the meaning of 
Maveh is based on biblical terms with similar etymology. He 
suggests: But why not say that Maveh, this is the primary cate- 
gory of Fire, as when the term “tiveh” is written in the verse cited 
by Rav Mari, it is written with regard to Fire. The Gemara rejects 
this: If so, what is the meaning when the mishna enumerates the 
primary categories of damage: The category of Maveh and the 
category of Fire, indicating that they are two distinct categories? 
And if you would say that these are not two distinct categories 
but rather the mishna is explaining the meaning of Maveh, if so, 
why does the mishna say: There are four primary categories of 
damage? There are only three. 


And if you would say that Maveh is Fire, and there are four 
categories in the mishna, as the mishna teaches the primary 
category of Ox, in which there are two primary categories of 
damage, Eating and Trampling, the mishna remains difficult. 
If it is so that Maveh in the mishna is referring to Fire, what is 
the meaning of that which the mishna states with regard to the 
common denominator of Maveh and Ox: And the defining 
characteristics of this category of Ox and that category of 
Maveh, in which there is a living spirit, are not similar to the 
defining characteristic of the next category in the mishna, in 
which there is no living spirit. Accordingly, how can Maveh 
mean Fire; what living spirit is there in Fire? And furthermore, 
if Maveh is Fire, what is the meaning of the next phrase in the 
mishna: They are not similar to the defining characteristic of 
the category of Fire, in which there is no living spirit. Clearly, 
Maveh is not Fire. 


§ Contrary to the mishna, where four primary categories of 
damage were enumerated, Rabbi Oshaya taught (Tosefta 9:1) 
that there are thirteen primary categories of damage. ‘The thir- 
teen categories consist of four bailees, five types of indemnity, 
and the four primary categories listed in the mishna. The four 
bailees are: The unpaid bailee, who is liable for damage caused 
by his negligence; and the borrower, who is liable for all damage; 
the paid bailee," and the renter, who is liable if the object is lost 
or stolen. The five types of indemnity one is liable to pay for 
injuring another person are: Damage, i.e., the decrease in the 
injured party’s value; pain;" and medical costs; loss of liveli- 
hood; and humiliation that the injured party suffered from the 
assault. And with the four primary categories enumerated in 
the mishna, that is a total of thirteen. 
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The Gemara asks: And what is the reason the tanna of our mishna 
does not teach these nine categories and enumerates only four? 
Granted, according to the opinion of Shmuel, who says that Maveh is 
Eating, it is with regard to the categories of damage caused by one’s 
property that the tanna of the mishna speaks. With regard to cate- 
gories of damage caused by one’s body, the tanna of the mishna does 
not speak, and the additional categories of Rabbi Oshaya are damage 
caused by one’s body. But according to the opinion of Rav, who says 
that Maveh is Man, let the tanna of the mishna teach these nine cate- 
gories as well. The Gemara answers: According to Rav, the mishna 
teaches the primary category of Man, and included in that category 
are all matters of damage that are caused by man, among them the 
categories added by Rabbi Oshaya. 


The Gemara asks: And according to Rabbi Oshaya too, doesn’t the 
mishna teach the primary category of Man? Why then did he enu- 
merate the four bailees and the five types of indemnity? The Gemara 
answers: In his enumeration, Rabbi Oshaya distinguishes between 
two types of damage caused by a man: He teaches cases involving a 
man who injures another person, and he teaches the primary category 
of Maveh, which involves the cases of a man who damages an ox or 
damages other property belonging to another person. 


The Gemara asks: If so, with regard to Ox as well, let him teach two 
categories of Ox. Let him teach the case of an ox that damages an ox 
or other property belonging to another person, and let him teach the 
case of an ox that injures a person. 


The Gemara rejects this suggestion: What is this comparison? Granted, 
in the case of aman who damages another’s ox or other property, he 
pays merely for the damage; in the case ofa man who injures another 
person, he pays an additional four types of indemnity payments: Pain, 
medical costs, loss of livelihood, and humiliation. But with regard to 
damage caused by an ox, what difference is there to me if it is an ox 
that damages an ox or other property belonging to another person and 
what difference is there to me if it is an ox that injures a person? In 
both this case and that case the owner of the ox pays merely for the 
damage. Therefore, unlike a case where a person causes the damage, 
there is no reason to distinguish between cases where an ox causes 
damage based on the victim of that damage. 


With regard to the assertion that Rabbi Oshaya added only cases involv- 
ing a man who injures another person, the Gemara asks: But aren’t 
there the categories of the unpaid bailee and the borrower, the paid 
bailee and the renter, which are categories that describe a man who 
damages another's ox or other property, as the cases referred to by 
Rabbi Oshaya are those where the bailee fails to return the deposit that 
he was entrusted to safeguard? And yet Rabbi Oshaya teaches each 
type of bailee as distinct categories and does not include them under 
the rubric of Man, one of the four categories enumerated in the mishna. 


The Gemara answers that the reason why Rabbi Oshaya enumerates 
Man separately from the bailees is that he teaches one category, Man, 
referring to damage that is engendered by direct action, e.g., the five 
types ofindemnity payments, and he teaches the four bailees, referring 
to damage that occurs on its own, e.g. failure of the four bailees to 
safeguard the deposit. 


The Gemara cites a third listing of primary categories of damage. Rabbi 

Hiyya teaches that there are twenty-four primary categories of dam- 
age: Payment of double the principal, paid by a thief who is appre- 
hended and convicted based on the testimony of witnesses and who 

does not admit his crime; and payment of four or five times the prin- 
cipal, paid by a thief who steals an ox or sheep, respectively, and then 

slaughters or sells it; and payment of the principal, by a thief who 

admits his crime; and a robber, who steals openly and by force or threat 

of violence; and conspiring witnesses who pay the individual against 

whom they falsely testified with regard to a sum that they conspired to 

cause him to lose. 
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NOTES 
The rapist and the seducer — ansanm mixg: One who 
seduces a virgin must pay the fine stipulated in the Torah 
as well as payments for her humiliation and depreciation. 
The rapist pays these and must also compensate her for the 
pain she suffered (Rambam Sefer Nashim, Hilkhot Na‘ara 
Betula 2:7; Shulhan Arukh, Even HaEzer 177:1). 


One who mixes teruma with another's non-sacred food — 
WITA: It is prohibited for anyone apart from a priest to eat 
a mixture of teruma and non-sacred food, as only a priest 
may eat the teruma. Consequently, if one mixed teruma into 
another's non-sacred food, a non-priest’s only recourse is 
to sell the entire mixture to a priest. As the price for teruma 
is generally less than the price of non-sacred food, a priest 
will be willing to pay for the mixture only when it is priced 
as though it were entirely teruma. Accordingly, the owner 
of the non-sacred food will not be able to recover the full 
value of his food and the one who mixed the teruma into 
his food is liable to pay him the value of his loss. 

A more extreme example of damage caused by mixing 
teruma into another's non-sacred food is where the teruma 
was ritually impure. In such a case, even a priest may not eat 
it. Rather, it is only permitted for the priest to burn it and 
derive benefit from the fire. This is an even greater loss, as 
the value of the non-sacred food is thereby reduced even 
further, to the value of fire wood. 
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And the rapist, and the seducer," who seduces an unmarried 
young woman, who pay a fine of fifty sela; and the defamer, i.e., 
one who defames his wife by claiming falsely in court that he 
discovered that she was not a virgin when he consummated the 
marriage and alleges that she engaged in intercourse with another 
man while betrothed, who pays a fine of one hundred sela; and 
one who causes another's teruma to become ritually impure, 
rendering it prohibited to partake of that teruma; and one who 
mixes teruma with another’s non-sacred food," rendering it pro- 
hibited for any non-priest to partake of it; and one who pours 
another’s wine as a libation for idolatry." When one combines the 
eleven categories enumerated by Rabbi Hiyya and these thirteen 
categories enumerated by Rabbi Oshaya, this totals twenty-four 
principal categories of damage. 


The Gemara asks: And as for Rabbi Oshaya, what is the reason 
that he did not teach these eleven additional categories? The 
Gemara answers: It is with regard to cases where one is liable to 
pay monetary restitution that Rabbi Oshaya speaks. With regard 
to cases where one is liable to pay a fine,® Rabbi Oshaya does 
not speak. 


The Gemara asks: What of the cases of a thief and a robber, which 
are cases where one is liable to pay monetary restitution?" Let 
Rabbi Oshaya also teach those cases and include them in his list. 
The Gemara answers: Doesn’t he teach those cases, as he enumer- 
ates in his list the unpaid bailee and the borrower? An unpaid 
bailee who takes a false oath that the deposit was stolen, when 


in fact it remained in his possession, is liable to pay restitution 
like a thief. 


The Gemara asks: And as for Rabbi Hiyya too, doesn’t he teach 
those cases; as he enumerates in his list the unpaid bailee and 
the borrower? Why does Rabbi Hiyya list them separately? The 
Gemara answers: Rabbi Hiyya makes a distinction between differ- 
ent types of theft: He teaches cases of theft with regard to property 
that came into one’s possession in a permitted manner, e.g., an 
unpaid bailee who was entrusted with a deposit and later misap- 
propriated it, and he teaches cases of theft with regard to property 
that came into one’s possession in a prohibited manner, e.g., the 
actions of a thief and a robber. 


HALAKHA 


One who causes teruma to become ritually impure, and one 
who mixes teruma, and one who pours as a libation for 
idolatry — Jaam yatmam Kavan: In the cases of one who 
causes teruma to become ritually impure, and one who mixes 
teruma into another's non-sacred food, and one who pours 
another's wine as a libation for idolatry, the extent of the loss is 
assessed and the one who caused the damage pays restitution 
from the best of his property (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 7:2; Shulhan Arukh, Hoshen Mishpat 385:1). 


A thief and a robber, which are cases where one is liable 
to pay monetary restitution — KIT KINT ey 33: Nowa- 
days, since there are no ordained judges, only payments that 
are considered to be monetary restitution can be collected, 
but payments that are classified as fines may not be collected. 
Therefore, a thief pays only the principal. This restitution, as well 
as that of a robber, is taken from their best-quality property, 
similar to the payment of damages (Shulhan Arukh, Hoshen 
Mishpat 1:3, 348:5). 


Fine - xbap: A fine is a fixed obligation that obligates the one 
who caused the damage irrespective of the actual cost of the 
damage he caused. This is not an ordinance enacted for the 
sake of maintaining a civil society, but is rather a punishment 


BACKGROUND 


non-ordained judges, just as non-ordained judges may not 
administer physical punishments for criminal offenses. In Baby- 
lonia, where there were no ordained judges, cases involving 
fines could not be adjudicated. 


imposed by the court for a sin. Fines cannot be imposed by 
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The Gemara asks: With regard to the payment made by conspiring 
witnesses, which is categorized as monetary restitution,” as the 
witnesses pay the precise sum that they conspired to cause the 
defendant to lose, let Rabbi Oshaya also teach it as one of the cat- 
egories on his list. The Gemara answers: Rabbi Oshaya holds in 
accordance with the opinion of Rabbi Akiva, who says that con- 
spiring witnesses do not pay on the basis of their own admission." 
Evidently, theirs is not a payment of monetary restitution; rather, it 
is a fine, as only one who was found liable based on the testimony 
of witnesses pays a fine, not one who was found liable based on his 
own admission. 


The Gemara asks: If Rabbi Oshaya holds in accordance with 
the opinion of Rabbi Akiva, let him teach two distinct types of 
categories of damage under the rubric of Ox: Let him teach one 
category for an ox that damages an ox or other property belonging 
to another person, and let him also teach the case of an ox that 
injures a person. 


The Gemara explains its question: As we learned in a mishna (33a): 
In a case where the two parties damaged each other concurrently, 
Rabbi Akiva says: The owner of the innocuous ox that injured a 
person also pays the full cost of the damage with regard to the 
difference between the damage caused by his ox and the damage 
that the person caused the ox. Rabbi Akiva holds that if an innocu- 
ous ox injures a person, the owner pays the full cost of the damage, 
whereas if an innocuous ox damages another’s property then the 
owner is liable only for half the cost of the damage. Since the owner's 
liability in the two cases is different, each case should be classified 
as a distinct category, and Rabbi Oshaya should list them separately 
in his baraita. 


The Gemara answers: Didn’t Rabbi Akiva break the force of his fist 

[ gezizeih],‘i.e., he significantly tempered the force of his statement, 
as it is taught in a baraita that Rabbi Akiva says: One might have 
thought that even in the case of an innocuous ox that injured a 
person," the owner of the ox would pay from his superior-quality 
property and not merely from the body of his animal, as in the case 
of an innocuous ox that damages property; therefore, the verse 
states with regard to an ox that gores a person: “According to this 
judgment shall it be done to him” (Exodus 21:31), from which it is 
derived that the owner of the ox pays restitution exclusively from 
proceeds of the sale of the body of his ox, and he does not pay from 
his superior-quality property. The mishna states that one pays 
restitution from his superior-quality property in instances of all 
primary categories of damage. Since in the case of an innocuous ox 
that injured a person even Rabbi Akiva concedes that the owner 
does not pay from his superior-quality property, it should not be 
included in a list of the primary categories. 


HALAKHA 


one about whom they testified, as payment in such a case is not 


Do not pay on the basis of their own admission — pabwn px 
psy 9 by: The payment made by conspiring witnesses is con- 
sidered a fine, and consequently they do not pay based upon 
their own admission of guilt. Accordingly, if they admit to having 
testified falsely, and even if they admit before a court that they 
had previously been proven by a different court to be conspiring 
witnesses and they ran away before being punished, they are 
not made to pay. This is in accordance with the opinion of Rabbi 
Akiva. Furthermore, since courts nowadays are not empowered to 
impose fines, the halakhot of conspiring witnesses are no longer 
applied. Nevertheless, if their testimony succeeded in causing the 
one about whom they testified to forfeit his money, then once the 
falsehood of their testimony is uncovered, the money taken from 
the victim should be restored to him. If that cannot be done, then 
even nowadays the witnesses are required to compensate the 


considered a fine but monetary restitution for causing someone 
else a loss (Rambam Sefer Shofetim, Hilkhot Edut 18:8; Shulhan 
Arukh, Hoshen Mishpat 38:1 and 1:4, and in the comment of Rema, 
and Sma and Beur HaGra there). 


An innocuous ox that injured a person - DIK Sanw on: If an 
innocuous ox injures a person, its owner is liable to pay for half 
the cost of the damage up to the value of the body of the ox itself, 
which is also the halakha in a case in which an innocuous ox gores 
another ox. The owner is also not liable to pay for the additional 
four types of indemnity incurred when one person injures another 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 7:3; Shulhan Arukh, 
Hoshen Mishpat 405:1). 


NOTES 

Payment made by conspiring witnesses, which is 
monetary restitution — x17 K327 panit Ory: Osten- 
sibly, it should be obvious that conspiring witnesses 
must pay a fine. The Gemara in tractate Makkot (5b) 
teaches that if witnesses succeed in causing the one 
about whom they testified to be punished, then they are 
not held liable at all. Therefore, since their liability exists 
only in a case where they never actually succeeded in 
causing a loss, the sum they pay cannot be considered 
monetary restitution; rather, it must be a fine. 

Rashi explains that the Gemara entertained the 
possibility that the payment made by the witnesses 
is considered monetary restitution because the stan- 
dard indicator for distinguishing between a fine and 
restitution is whether the amount of the payment is 
identical to the loss suffered. Here too, the payment 
is identical to the loss the witnesses sought to impose. 
The Gemara then immediately reconsiders, because 
while the size of the payment is an indicator, it does 
not conclusively demonstrate the nature of the payment, 
especially in this case where the size of the payment is 
parallel only to the value of the witnesses’collusion and 
not to the loss. 

Tosafot and other early commentaries claim that the 
halakha that if witnesses succeed in causing the one 
about whom they testified to be punished they are not 
held liable is true only of corporal punishment. If they 
sought to make him liable to pay money, then even if 
they succeed, they are liable for their conspiracy. Accord- 
ingly, in a case where their conspiracy succeeded, it 
is certainly reasonable to consider the possibility that 
their payment should be characterized as monetary 
restitution. 


LANGUAGE 
His fist [gezizeih] — m8: Some attribute the origin of 
this word to the Greek yattoog, gaisos, which means 
javelin. 
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NOTES 


And the defamer - y1 DW xxiam: Tosafot note that the 
payment made by one who defames his wife is certainly 
not considered to be monetary restitution, because the pay- 
ment is fixed at one hundred silver shekels. The subsequent 
opinions presented by the Gemara relate only to payments 
for rape and seduction. The defamer is mentioned here 
only because defamation is often grouped together with 
a rapist and a seducer; therefore, whenever the rapist and 
he seducer are mentioned, the slanderer is also mentioned 
ogether with them, even if it is not actually relevant to 
he issue. 


LANGUAGE 

Fine [kenasa] — Xap: This word finds its earliest form in 
the Latin word census, which means a population tally or 
a general assessment of citizen's property for the purposes 
of tax collection. The word was then used by the Greeks as 
Kijvoog, kensos, which refers to the paying of property taxes. 
It would seem that the word was then borrowed from the 
Greek and incorporated into Hebrew and Aramaic, where it 
underwent a slight change of meaning and came to refer to 
any set amount of money to be paid as a punitive measure, 
imposed primarily upon someone who inflicted damage or 
injury upon another person. 
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The Gemara asks: As for the rapist, and the seducer, and the 
defamer," all of which are cases in which the offender pays 
monetary restitution, let Rabbi Oshaya teach them as categories 
in his list. 


The Gemara explains why Rabbi Oshaya did not teach them as 

separate categories: Whichever way you look at it, they should 

not be listed. If the payments listed by Rabbi Hiyya are for dam- 
age caused to the woman’s body, which reduces her value, he 

already taught it; if the payments are for pain, he already taught 

it; if the payments are for humiliation, he already taught it; if 
the payment is for degradation, that too is a payment for damage, 
which he already taught. What, then, have you to say? What is 

the nature of the payments paid by the rapist and the seducer 
mentioned by Rabbi Hiyya? In these cases, each payment paid 

is considered a fine [kenasa],' and as explained, with regard 

to cases in which one is liable to pay a fine, Rabbi Oshaya does 

not speak. 


The Gemara asks further: And one who causes another's teruma 
to become ritually impure, and one who mixes teruma with 
another's non-sacred food, and one who pours another’s wine 
as a libation for idolatry, each of which is a case in which the 
offender must pay monetary restitution to compensate the 
owner for his loss due to the lowered value of his food or wine, 
let Rabbi Oshaya teach them as categories in his list. 


The Gemara answers: Whichever way you look at it, these cases 
should not be listed. If Rabbi Oshaya holds that damage that 
is not evident," i.e., where the object is physically unchanged 
but its halakhic status is changed, is characterized as damage 
for which one is liable to pay restitution, Rabbi Oshaya already 
taught, i.e., included in his list, restitution for damage, and if he 
holds that damage that is not evident is not characterized as 
damage for which one is liable to pay restitution, then it is a fine, 
and, as explained, with regard to cases for which one is liable to 
pay a fine, Rabbi Oshaya does not speak. 


The Gemara suggests: Since Rabbi Hiyya lists these cases as dis- 
tinct categories, let us say that Rabbi Hiyya holds that damage 

that is not evident is not characterized as damage for which one 

is liable to pay restitution, as, ifit were characterized as damage 

for which one is liable to pay restitution, didn’t he already teach, 
i.e. include in his list, restitution for damage? The Gemara rejects 

that suggestion: Even if he holds that damage that is evident is 

characterized as damage for which one is liable to pay restitution, 
he distinguishes between different types of damage. He teaches 

cases of damage that is evident and he teaches cases of damage 

that is not evident. 


The Gemara considers the fact that each of the lists of primary 
categories is introduced with the number that they total: Granted, 
according to the tanna of our mishna, he taught the number of 
four primary categories in introducing his list to exclude those 
additional categories of Rabbi Oshaya. And similarly, Rabbi 
Oshaya taught the number of thirteen primary categories to 
exclude those additional categories of Rabbi Hiyya. But what 
does the number of twenty-four primary categories of Rabbi 
Hiyya serve to exclude? 


Damage that is not evident — 133 iyxw pry: If one dam- 
ages another's property in such a way that the damage is not 
physically measurable, e.g., one who causes another's teruma to 
become ritually impure, then even though his actions result ina 
depreciation of the value of the item, according to Torah law he 
is exempt from liability. The Sages imposed a fine upon such a 


HALAKHA 


loss of value, and to do so from his best-quality property. Since 
this payment is considered a fine, if the damage was caused 
unintentionally one is not liable to pay it, and similarly, if the 
one who caused the damage dies, his heirs are not obligated to 
pay (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 71-3; Shulhan 
Arukh, Hoshen Mishpat 385:1). 


person, requiring him to reimburse the injured party for the full 
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The Gemara answers: He taught that number in order to exclude 
the cases of an informer,” who provides information to the 
authorities leading them to confiscate another person’s property; 
and to exclude the case of a priest who renders an offering 
piggul by performing the sacrificial rites for one offering with 
the intent to sacrifice it for the sake of another offering, in which 
case the person who brought the offering must replace it with 
another. 


The Gemara asks: And let Rabbi Hiyya teach these cases. Granted, 
he did not include the case of a priest who renders an offering 
piggul. Perhaps, with regard to cases involving consecrated 
items, Rabbi Hiyya does not speak. But with regard to the case 
of an informer, what is the reason Rabbi Hiyya did not teach 
it and include it in his list of categories? The Gemara answers: 
The case of an informer is different, as the damage is caused 
through speech, and with regard to damage caused through 
speech, Rabbi Hiyya does not speak. 


The Gemara asks: But isn’t there the case of a defamer, where the 
damage is caused through speech, and yet Rabbi Hiyya teaches 
it and includes it in his list? The Gemara answers: He includes that 
case because it is a case of speech that involves an action." One 
who defames his wife is liable only if he made his allegation after 
engaging in intercourse with her. 


The Gemara asks: But isn’t the case of conspiring witnesses a 

case of speech that involves no action, as they are liable for their 
testimony, and Rabbi Hiyya teaches it and includes it in his list? 

The Gemara answers: There, although it involves no action, the 

Merciful One characterizes it as an action, as it is written: “And 

you shall do to him as he conspired to do unto his brother” 
(Deuteronomy 19:19). 


The Gemara considers the subcategories of the various primary 
categories listed: Granted, according to the tanna of our mishna, 
his terminology is understandable, as he taught primary catego- 
ries, which, by inference, means that there are also additional 

forms of damage that are subcategories of those primary catego- 
ries. But according to Rabbi Hiyya and Rabbi Oshaya, why did 

they employ the terminology they employed? They employed the 

term primary categories, which, by inference, means that there 

are subcategories. What are the subcategories of the primary 
categories they listed? It appears that they enumerated all the 

various categories of damage. 


Rabbi Abbahu says: When Rabbi Hiyya and Rabbi Oshaya char- 
acterize, as primary categories, the various categories of damage 
that they listed, it is not to indicate that there are subcategories; 
rather, it is to indicate that all of them are characterized as pri- 
mary categories, in the sense that one is liable to pay from one’s 
best-quality property.“4 


The Gemara asks: What is the reason for this, i.e., from where is 
it derived? The Gemara explains: It is derived using a verbal anal- 
ogy from the terms “in place of,’ “giving,” “he shall pay,” and 
“money.” The term “in place of” is written with regard to a fore- 
warned ox that gores (Exodus 21:36); “he shall give” is written with 
regard to an ox that kills a slave (Exodus 21:32); “he shall pay” is 
written with regard to the categories of damage of Eating and 
Trampling (Exodus 22:4); and “money” is written with regard to 
Pit (Exodus 21:34). The halakha that one must pay from his best- 
quality property is stated explicitly in each of those four verses. In 
each of the twenty-four categories listed by Rabbi Hiyya one of 
those four terms is written, so by means of a verbal analogy, the 
requirement to pay from one’s best-quality property applies to 
each of them. 


NOTES 


To exclude an informer - pin yb: One who informs the 
authorities about the actions of another and causes him a 
monetary loss is required to fully compensate his victim. Even 
though, according to some opinions, one who indirectly causes 
another financial loss is not liable to compensate him, every- 
one agrees that an informer is liable because his payment is not 
considered monetary restitution, but rather a fine. 


It is a case of speech that involves an action - MX xna’ 
xT mwya ma: According to the opinion, accepted as the 
halakha, that a husband is liable for defaming his wife only 
after he engaged in intercourse with her, it is clear why the 
case is defined as speech that is also an action. Josafot add 
that even if one does not accept that opinion, the Gemara can 
be explained according to the opinion that liability is incurred 
only in a case in which the husband hires false witnesses to 
testify that his wife was guilty of adultery. The hiring of wit- 
nesses is sufficient to consider the defamation a case of speech 
involving an action. 


All of them are characterized as primary categories, to pay 
from one's best-quality property — 202 aby) niay ths: 
According to this answer of the Gemara there are a number of 
difficulties that arise. First, why did the Gemara above (2a) insist 
that the concept of primary categories indicates that there 
are subcategories if it is possible that they are called primary 
categories because one who is liable for damage of that kind 
pays from his best-quality property, as the Gemara suggests 
here, and not because they have subcategories? Moreover, 
why does the Gemara presume that for damage classified as 
a subcategory one does not pay from his best-quality prop- 
erty? Josafot explain that with regard to the subcategories 
mentioned in the mishna, it was clear to the Gemara that one 
liable for such damage also pays from his best-quality property 
and therefore the term primary categories had to indicate the 
existence of subcategories. By contrast, with regard to other 
forms of damage mentioned in the Gemara here, the matter is 
not so clear. Therefore, Rabbi Hiyya and Rabbi Oshaya stressed 
that restitution for these categories of damage is also paid from 
one's best-quality property. 


HALAKHA 


All of them are characterized as primary categories, to pay 
from one's best-quality property - 202 ow niax> te: 
One who causes damage, whether personal injury or other 
forms of damage, to another, such as a priest who renders 
another person's offering piggul or an informer who causes 
governmental authorities to confiscate another person's prop- 
erty, must pay the injured party for the damage he caused 
with money or movable property. If he owns only land, then 
payment is made from his best-quality land (Rambam Sefer 
Nezikin, Hilkhot Hovel UMazik 11, 7:4, 7:16, 8:1; Shulhan Arukh, 
Hoshen Mishpat 348:5). 
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NOTES 


And derive the other categories from them - JPx ‘Mm 
1739: According to the Gemara's interpretation of the mishna, 
the mishna initially rejects the possibility of deriving one's liabil- 
ity in one primary category from another through a simple 
inductive analogy based on the fact that generally the halakha 
stated by the Torah with regard to one case will also apply to 
a similar case. The mishna rejects the use of this induction 
with regard to the primary categories of damage because 
each of the primary categories has distinct characteristics, and 
one cannot assume that the halakhot pertaining to them will 
be the same. The mishna then proceeds to suggest using a 
more complex form of induction that assumes that if the same 
halakha applies to two different cases, then it should also apply 
o any case that has the same characteristics as those shared by 
he first two cases. The mishna also rejects this because each 
of the primary categories has a characteristic that is unique to 
hat category, despite sharing other characteristics with two 
other categories. For example, even if Fire shares some of the 
shared characteristics of Ox and Maveh, it does not share all of 
hem, because whereas in Ox and Maveh the damage is caused 
by something with a living spirit, in Fire that is not the case. 
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§ The mishna states: The defining characteristic of the primary 
category of Ox is not similar to the defining characteristic of 
the primary category of Maveh. The Gemara asks: What is 
the mishna saying? Rav Zevid said in the name of Rava that 
this is what the mishna is saying: Let the Merciful One write 
one of the primary categories and derive the other categories 
from it. Then the tanna says: It is not possible to derive one 
category from one other category, as each category has its 
unique characteristics. 


The mishna continues: And the defining characteristics of this 
category of Ox and that category of Maveh, in which there is a 
living spirit, are not similar to the defining characteristic of the 
category of Fire, in which there is no living spirit. The Gemara 
asks: What is the tanna saying? Rav Mesharshiyya said in the 
name of Rava that this is what the tanna is saying: 


Let the Merciful One write only two of the primary categories 
and derive the other categories from them." Then the tanna 
says: It is not possible to derive one category from two other 
categories, as each category has its own unique characteristics, 
which prevent the derivation of a new category even from a 
combination of two categories. 


Rava said: And with regard to all of the primary categories in 
the mishna, when you cast the primary category of Pit among 
them, all of the rest of them can then be derived through an 
analogy based on the common factor of two categories. This is 
the case with all of the categories except for Goring, due to the 
fact that there is room to refute the analogy to teach the halakha 
of Goring with the following contention: What is notable about 
all of the other categories? They are notable in that they are 
forewarned from their outset." Since it is the typical manner of 
the animal to trample and eat, and the typical manner of fire to 
burn, and the typical manner of a pit to serve as an obstacle, the 
owner is always forewarned with regard to safeguarding against 
damage and is liable to pay full damages for his failure to prevent 
the damage even the first time. With regard to Goring, the animal 
is innocuous for the first three instances of damage and only 
thereafter is the animal forewarned, rendering its owner liable to 
pay full damages. 


And according to the one who says: On the contrary, Goring 
is superior in the sense that one’s liability in a case of Goring is 
more apparent, as the objective of the ox’s action is to cause 
damage, even Goring can be derived from the common factor 
of two sources. 


The Gemara asks: But if all the categories can be derived from 
another category and Pit, for the purpose of deriving what 
halakha did the Merciful One write all the primary categories 
explicitly? The Gemara answers: It is in order to derive their 
unique halakhot that apply exclusively to each category. 


HALAKHA 


innocuous, such that one is liable for only half the cost of the 
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In that they are forewarned from their outset - piyin jaw 
inna: One is considered forewarned with regard to all of 
the primary categories of damage and all of their subcatego- 
ries from the outset so that he is liable for the full cost of the 
damage caused. There is an exception for Goring and its sub- 


categories, with regard to which an ox is initially considered 


damage caused; the ox is considered forewarned only after it 
causes damage three times and its owner is informed of the 
goring each of those times (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik1:5, 2:1; Shulhan Arukh, Hoshen Mishpat 389:6, 9). 
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Goring is written explicitly in order to distinguish between the 
halakhot of damage caused by an innocuous animal and damage 
caused by a forewarned animal. 


Eating and Trampling are written explicitly in order to exempt" 
from liability those whose animals perform the actions in these 
categories in a public domain. 


Pit is written explicitly in order to exempt one from liability for 
damage to vessels" caused when they fall into a pit. The Gemara 
adds: And according to the opinion of Rabbi Yehuda, who deems 
one liable even for damage to vessels caused when they fall into a 
pit, Pit was written in order to exempt one from liability for the 
death of a person™ who was killed by falling into a pit. Rabbi Yehuda 
concedes that the possessor of the pit is exempt because the person 
who ultimately fell into the pit was capable of avoiding it. 


Man is written explicitly in order to render him liable for four 
additional types of indemnity," beyond the payment of damages for 
the diminution in value caused when one injures a person. 


Fire is written explicitly in order to exempt one from liability for 
damage caused to a concealed object," e.g., one hidden by grain, that 
was consumed by fire. The Gemara asks: And according to Rabbi 
Yehuda, who deems one liable even for damage done to a con- 
cealed object damaged by fire, to add what halakha does the Torah 
mention the category of Fire explicitly? 


HALAKHA 


rom the publisher 


NOTES 

To exempt one from liability for the death of a person - 
DINT ns ia sivad: The Gemara later derives this from the 

verse: “And an ox or a donkey fall therein” (Exodus 21:33), 
indicating that the owner of the pit is liable only for dam- 
age done to animals and not for any people who fall into 

his pit and die. This is the traditional interpretation of this 

verse, but it is also based on logic. People are intelligent 
and aware of possible dangers to them and must be vigi- 
lant enough to avoid those dangers (Hizkuni; Abravanel). 


Eating and Trampling are written in order to exempt, etc. - 
^D) ried bn jw: The owner of an animal is liable to pay for 
damage caused by the categories of Eating or Trampling only 
if his animal caused the damage on the private property of the 
person whose property was damaged. The owner is exempt 
from liability for such damage in the public domain (Rambam 
Sefer Nezikin, Hilkhot Hovel UMazik 1:8; Shulhan Arukh, Hoshen 
Mishpat 389115). 


To exempt one from liability for damage to vessels — vivab 
oan ny ia: If vessels fall into a pit and are damaged or broken, 
the owner of the pit is exempt from having to pay for the dam- 
age (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 13:1; Shulhan 
Arukh, Hoshen Mishpat 410:21). 
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To exempt one from liability for the death of a person — qiwa 
DIK ny 1a: The Sages had a tradition that the owner of a pit 
is not obligated to pay for damage caused by his pit to either 
people or vessels. Therefore, if someone fell into a pit and died, 
regardless of whether he was a free man or a slave, and even if 
he was blind or he fell in at night, the owner of the pit is exempt 
from liability (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 12:16, 
13:1; Shulhan Arukh, Hoshen Mishpat 410:20). 


To render him liable for four types of indemnity - igo 
D727 AYIA: One who injures another must pay him not 
only for the cost of the injury, i.e., the depreciation in his value 
due to the injury, but also for the pain, the medical costs, his 
loss of livelihood, and the humiliation he endured (Rambam 
Sefer Nezikin, Hilkhot Hovel UMazik 1:1; Shulhan Arukh, Hoshen 
Mishpat 420:3). 


The Gemara answers: It serves to add cases where the fire scorched 
another’s plowed field and cases in which it singed his stones." Even 
though the damaged object remains intact and is not consumed by 


the fire, one is still liable to pay for the damage caused. 
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Q The mishna teaches: The common denominator of the compo- 
nents in all these categories is that it is their typical manner to cause 
damage. The Gemara asks: In order to add what halakha is this 
statement cited in the mishna? Abaye said: The stating of the com- 
mon denominator in the mishna serves to add that one is liable in a 
case of his stone, his knife, or his load, where he placed them on 
top of his roof, and they fell off the roof by means of a common 
wind and caused damage. 


Fire is written in order to exempt one from liability for dam- 
age caused to a concealed object — java ny ia qiva wn: If 
one lights a fire on his own property and it spreads to another 
person's field, and there it consumes a heap of grain, and 

embedded in that heap were various objects that were also 

consumed by the fire, one is exempt from liability to pay for 
them, even if such objects are commonly stored in a heap of 
grain, e.g., threshing implements and equipment used with the 
cattle. Nevertheless, if one lit the fire on another's property he 
does have to pay for objects ordinarily found in a heap of grain, 
and he is exempt from liability only for objects that are not 
usually found in a heap of grain (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 14:8-9; Shulhan Arukh, Hoshen Mishpat 418:13). 


HALAKHA 
Scorched a plowed field and it singed his stones - mom) 
PAIX 730301 İV): If a fire spread and scorched the dirt or 
stones ina field and thereby damaged them, the one who 
lit the fire is liable to pay for the damage (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 14:8; Shulhan Arukh, Hoshen 
Mishpat 418:2). 
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HALAKHA 


His stone, his knife, or his load...as they are moving — {22% 
one XPT.. VD: If one placed his stone, knife, or 
load on a roof, and the item was carried off by a common 
wind and caused damage as it fell, one is liable to pay the 
full cost of the damage. This is considered a subcategory of 
Fire (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 14:16). 


We learned that one is liable to pay for damage caused 
by all obstacles from one’s pit - amy jijian oy: Anyone 
who places an obstacle, such as a stone, knife, or load, in 
the public domain is liable for any damage that they cause. 
One is liable regardless of whether or not one declared the 
objects to be ownerless, as the halakha is in accordance with 
the opinion of Shmuel, whose opinion is always accepted in 
his disputes with Rav concerning monetary law. Similarly, if 
one places objects on one’s roof and they are carried off by 
a common wind and cause damage after they have already 
come to rest on the ground, one is liable to pay the full cost 
of the damage. All these forms of damage are considered to 
be subcategories of Pit (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 13:2; Shulhan Arukh, Hoshen Mishpat 417:1). 
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The Gemara asks: What are the circumstances in which one 
would be liable for the damage that was caused? If it is a case 


where those items cause damage as they are moving" through 
the air propelled by the wind, that is a subcategory of Fire. 
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Therefore, one could claim: If so, what is different about Fire 
that defines it as a unique category? It is that another force is 
involved with it in causing damage," as it is the wind that causes 
the fire to spread and cause damage; and the entity propelled by 
the wind is your property, and responsibility for its safeguarding, 


to prevent it from causing damage, is incumbent upon you. In 
these cases, too, another force is involved with them in causing 
damage; and the objects are your property, and responsibility 
for their safeguarding, to prevent them from causing damage, 
is incumbent upon you. Perforce, there is no need for the 
common denominator in the mishna to teach the case of an 
object that causes damage when propelled off a roof by the 
wind. That case is included in the primary category of Fire that 
is explicitly mentioned in the mishna. 


PRAT POST TPIT NS NN) 
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Rather, perhaps the common denominator serves to teach the 
halakha that one is liable when after those objects fall from the 


roof they come to rest on the ground, and they cause damage as 
an obstacle on which a person or an animal stumbles. The mishna 
teaches that the one who placed them on the roof is liable. The 
Gemara questions this explanation: What are the circumstances 
in which one is liable? If it is a case where one declared them 
ownerless, both according to Rav and according to Shmuel, this 
is a subcategory of Pit. 


inwy nnn yaw - Via KW ND 
PY YW pia ph? 


pran pian puh wy nyna 
yy 


Therefore, one could claim: What is different about Pit that 
defines it as a unique category? It is that its initial formation, 
i.e. the digging of the pit, is done in a manner that can result in 
damage, and it is your property, and responsibility for its safe- 
guarding, to prevent it from causing damage to others, is incum- 


bent upon you. With regard to these items he had placed on the 
roof, too, their initial formation, i.e., when the obstacle reached 
the public domain, is done in a manner that can result in damage, 
and they are your property, and responsibility for their safe- 
guarding, to prevent them from causing damage, is incumbent 
upon you. Perforce, there is no need for the common denomina- 
tor in the mishna to teach the case where the objects fell from the 
roof, came to rest in the public domain, and were declared owner- 
less. That case is included in the primary category of Pit that is 
explicitly mentioned in the mishna. 
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Rather, perhaps the common denominator serves to teach the 
halakha that one is liable even in a case where one did not declare 


them ownerless. The Gemara asks: According to Shmuel, who 
says: We learned that one is liable to pay for damage caused by 
all obstacles that one places in a public domain, whether or not 
he declares them ownerless, from the halakhot with regard to 
one’s pit;" this is a subcategory of Pit." The question remains: 
What halakha does the common denominator in the mishna 


teach? 


That another force is involved with it in causing damage - 
ia Iia wx iT: The Rashba notes that the Gemara uses this 
factor in two different ways. Sometimes, it is presented as a 
reason to limit one’s liability, since the damage caused was 
not exclusively the product of one’s actions. At other times it 
is used to expand one’s liability, as even though the damage 
was caused only once, an additional force was involved, and 
since one should have considered that possibility one is held 
liable even in that case. For example, the Gemara states that if 
one places a stone on a roof and it is carried off by a common 
wind and causes damage, on the one hand the involvement of 
the wind is a reason to exempt one from liability, as the case is 


NOTES 


not similar to the category of Pit, where the hazard is created 
entirely by the person who formed it; on the other hand, the 
involvement of the wind makes the case similar to the category 
of Fire, in which the wind is also involved in causing the dam- 
age, and therefore one is liable. 


According to Shmuel...this is Pit - 713 ang. yaw): Even 
according to Rav’s opinion, the mishna would still be difficult 
as, according to Rav, if one does not declare the items placed in 
the public domain to be ownerless, then any damage caused 
would be a subcategory of Ox (see 3b). 


iad wat xd ATDOT adiyd The Gemara answers: Actually, the mishna teaches one’s liability 
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in a case where one declared the objects ownerless, and even if 
he declared them ownerless, those objects are not similar to the 
primary category of Pit. What is notable about the primary cat- 
egory of Pit? It is notable in that there is no other force involved 
with it in causing the damage. Will you say the same with regard 
to these cases, where there is another force involved with it in 
causing the damage, i.e., the wind that propelled them from the 


This file may not be reproduced or distributed in any form without express permission from the publisher 


— NOTES lt 
Pit where an object is rolled -banan ‘ia: Rashi mentions 
a variant text of the Gemara that includes the additional 
clause that if the obstacle causes damage while still in 
motion, then the damage is considered to be the result of 
one’s direct force. Although Rashi states that this version is 
incorrect, Tosafot accept it. Tosafot explain that according 
to this version, if the object was propelled by a person, then 
if it caused damage while still in motion, the person who 


propelled it is liable. If he kicked it intentionally then he 
bears full liability, and if he did so unintentionally then the 
payment of the damages is split equally between him and 
the person who placed the obstacle in the public domain. 
Similarly, if the obstacle was propelled by an animal, the 
owner of the animal is liable to pay half of the damages. By 
contrast, if the obstacle caused damage only after it came to 
rest, then the person who placed the obstacle in the public 
domain bears sole liability for the damage. 

Other commentaries that accept this version of the 
Gemara differ with the opinion of Tosafot in some details. 
For example, some hold that even when the obstacle was 
intentionally kicked by a person and caused damage while 
in motion, the person who placed the obstacle in the thor- 
oughfare bears liability for half of the damage (Meiri). 


roof to rest on the ground? 


sin wx The Gemara suggests: If one attempts to challenge the derivation 
from Pit in this manner, it is possible to respond: The halakha 
of the primary category of Fire will prove that this factor, that 
there is another force involved with the object in causing the 
damage, is not a reason to exempt one from paying restitution 
for the damage, as although there is another force involved in 
the spreading of a fire, one is liable for the damage the fire causes, 
so the halakha with regard to these objects can be derived from 
that of Fire. 


ports py i371 jaw vr) ma The Gemara questions the derivation from Fire: What is notable 
about Fire? It is notable in that its typical manner is to proceed 
from one place to another and cause damage. Will you say the 
same with regard to these objects propelled by the wind into the 
public domain, where it is not their typical manner to proceed 
and cause damage? Accordingly, how can one learn the halakha 
in this case from that of Fire? 


HALAKHA =—W¥———__—_-- 
Pit where an object is rolled -banan sja: With regard to 
one who places an obstacle, such asa stone, in the public 
domain, and it did not cause damage in that location but 
was then propelled by the feet of people or animals causing 
it to move: If it caused damage while still in motion, then if it 
was propelled by a person as he walked, that person is liable 
for all the damage because he acted in a negligent manner; 
the one who placed the obstacle in the thoroughfare is 
exempt. If the obstacle was propelled by an animal, then the 
owner of the animal is liable to pay for half of the damage 
and the one who placed the obstacle in the thoroughfare is 
liable to pay for the other half of the damage. If, however, the 
obstacle caused damage only after it had come to rest in a 
new location, then the damage is classified as a subcategory 
of Pit, and the one who placed the obstacle in the thorough- 
fare is liable for damage in accordance with all the halakhot 
pertaining to Pit (Shulhan Arukh, Hoshen Mishpat 41:3-4, 6). 


Pt WM Din Wa The Gemara suggests: If one attempts to challenge the derivation 
from Fire in this manner, it is possible to respond: The halakha of 
the primary category of Pit will prove that the lack of this char- 
acteristic, of a typical manner being to proceed and cause damage, 
is not a reason to exempt the owner of the objects from paying 
restitution for the damage, as that is the nature of Pit, and one is 
liable for damage caused by his pit. The Gemara notes: And as Pit 
and Fire each prove that the defining characteristic of the other is 
not decisive in establishing liability or exemption, the derivation 
has reverted to its starting point, and liability in these cases is 
derived from the common denominator of Pit and Fire. This is 
the halakha added by the common denominator stated in the 
mishna. 
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nn OTN 


Rava said: The stating of the common denominator in the mishna 
serves to add the halakha that one is liable in a case of Pit where 
an object is rolled™ by the feet of a person or the hooves of an 
animal. This is a case where one placed an obstacle in a public 
domain and the obstacle caused no damage where it was placed, 
but subsequently was kicked by passersby to a different location 
where it caused damage. 


The Gemara asks: What are the circumstances in which one is 
liable for damage in that case? If it is a case where one declared 
the objects ownerless, both according to Rav and according to 
Shmuel this is a subcategory of Pit. 
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Therefore, one could claim: What is different about Pit that it 
is defined as a unique category? It is that its initial formation, 
i.e, the digging of the pit, is done in a manner that can result in 
damage, and responsibility for its safeguarding, to prevent it 
from causing damage to others, is incumbent upon you. With 
regard to these objects, too, their initial formation, i.e., they are 
placed in the public domain, is done in a manner that can result 
in damage, and responsibility for their safeguarding, to prevent 
them from causing damage, is incumbent upon you. Perforce, 
there is no need for the mishna to state their common denomina- 
tor to teach the halakha in the case where the objects came to rest 
and are declared ownerless. That case is included in the primary 
category of Pit that is explicitly mentioned in the mishna. 
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HALAKHA 

Open their gutters, etc. -3) ppnia: The Sages permit- 
ted the spilling of one’s sewage or water into the public 
domain only during the rainy season. Nevertheless, 
even when one has such permission, if the sewage 
caused injury to someone who slipped on it or the 
slippery mud that it formed, one is liable for all the 
damage, as with any other case of Pit. In the summer, 
one is not permitted to spill such substances in the 
public domain; if one did so and it caused damage, 
one certainly bears full liability (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 13:13; Shulhan Arukh, Hoshen 
Mishpat 412:5). 


BACKGROUND 


Those who flush out the water from their caves — 
pnia para: The word cave refers here to a cistern 
with a roof, where water was stored for use in the house 
or the garden. During the rainy season people would 
flush out the old water, which often became putrid 
over the course of the summer, and replace it with 
fresh, clean rainwater. 


NOTES 


During the summer they do not have permission — 
mw om) py mann niwa: Rashi explains that this is for 
aesthetic reasons, as in the summer the public domain 
is attractive, and one is not allowed to spoil its attrac- 
tiveness for others. Others explain that in the rainy 
season people are vigilant as they walk, as the streets 
are muddy and slippery regardless, whereas in the 
summer they would not be vigilant, and it is therefore 
prohibited to pour sewage in the public domain, as it 
could cause damage to passersby. 


Although all these people perform their actions with 
permission — mw aw 5 by AX: The novelty of this 
ruling is that even though one has permission to place 
one's sewage in the public domain, if it causes damage 
he is liable. This issue is considered at length in Chapter 
Three, which delineates in which cases the fact that 
one had permission from the courts to do something 
exempts one from liability when his actions cause dam- 
age and in which cases it does not. In this regard, a 
distinction exists even between the different primary 
categories for damage caused in the public domain. In 
some cases one is exempt because he had permission 
to be there or take his animal there, whereas in other 
cases one is liable despite the fact that he had permis- 
sion to be there. 
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Rather, perhaps the common denominator serves to teach the hala- 
kha that one is liable even in a case where one did not declare the 
objects ownerless. The Gemara asks: According to Shmuel, who 
says: We learned that one is liable for damage caused by all obstacles 
that one places in a public domain, whether or not he declares them 
ownerless, from the halakhot with regard to one’s pit, this is a subcat- 
egory of Pit. What halakha does the common denominator in the 
mishna teach? 


The Gemara answers: Actually, the mishna teaches one’s liability in 
a case where one declared the objects ownerless, and even if he 
declared them ownerless, those objects are not similar to the primary 
category of Pit. What is notable about the primary category of Pit? 
It is notable in that one’s actions, the digging of the pit, cause the 
damage. Will you say the same with regard to these cases, where 
one’s actions do not cause damage? Rather, it is the feet of the pass- 
ersby that caused the damage, by rolling the object to a different 
location where it caused damage. 


The Gemara suggests: If one attempts to challenge the derivation from 
Pit in this manner, it is possible to respond: The halakha of the pri- 
mary category of Ox will prove that this fact, that one’s actions do not 
cause the damage, is not a reason to exempt one from paying restitu- 
tion for the damage, as although the owner's actions do not cause the 
ox to cause damage, one is liable for the damage caused by his ox. 


The Gemara questions the derivation from Ox: What is notable about 
Ox? It is notable in that it is the typical manner of the animals in these 
categories to proceed from one place to another and cause damage. 
By contrast, in the case of the obstacle kicked by passersby to a differ- 
ent location where it caused damage, it is not its typical manner to 
proceed and cause damage. Accordingly, how can one learn the 
halakha in this case from the primary category of Ox? The Gemara 
suggests: The primary category of Pit will prove that this fact, that 
the typical manner of a category’s components is not to proceed and 
cause damage, is not a reason to exempt one from paying restitution 
for the damage, as that is the nature of Pit, and one is liable for damage 
caused by his pit. 


The Gemara notes: And as Pit and Ox each proves that the defining 
characteristic of the other is not decisive in establishing one’s liability 
or exemption, the derivation has reverted to its starting point, which 
is that the defining characteristic of this primary category of Ox is 
not similar to the defining characteristic of that category of Pit, and 
liability in these cases is derived from the common denominator of 
Pit and Ox. This is the halakha added by the common denominator 
stated in the mishna. 


Rav Adda bar Ahava said: The stating of the common denominator 
in the mishna serves to add the halakha that one is liable to pay 
damages in this case that is taught in a baraita: With regard to all 
those people who engage in activities that the Sages stated are permit- 
ted, i.e., those who open their gutters" and drain the sewage from 
their houses into the public domain, and those who flush out the 
water from their caves,” where foul-smelling water was stored, into 
the public domain, during the summer they do not have permis- 
sion" to do so, while during the rainy season they have permission 
to do so, since the street is rained upon in any event and thereby 
washed. And although all these people perform their actions with 
permission," if they cause damage they are liable to pay for it. 


The Gemara asks: What are the circumstances in which one is liable 
for damage caused by the sewage? If the sewage causes damage as it 
is moving, after he poured it into the public domain, it is damage 
caused by his own direct action, and it is no different from any 
other damage caused by a person. According to Ray, it is under the 
rubric of Maveh in the mishna. According Shmuel it appears in the 
next mishna, and it is not derived from the common denominator 
mentioned in the mishna. 
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Rather, it is in a case where the damage was caused after the 

sewage came to rest on the floor, e.g., a passerby slipped on it. The 

Gemara asks: What are the circumstances? If it is a case where 

one declared the sewage ownerless, both according to Rav and 

according to Shmuel, this is a subcategory of Pit. What is differ- 
ent about Pit that it is defined as a unique category? It is that its 

initial formation, i.e., the digging of the pit, is done in a manner 
that can result in damage, and it is your property, and responsi- 
bility for its safeguarding, to prevent it from causing damage to 

others, is incumbent upon you. With regard to this sewage, too, 
its initial formation, i.e., the placement of the sewage in the 

public domain, is done in a manner that can result in damage, 
and it is your property, and responsibility for its safeguarding, 
to prevent it from causing damage, is incumbent upon you. 


Rather, perhaps the common denominator serves to teach the 
halakha that one is liable even in a case where he did not declare 
the sewage ownerless. The Gemara asks: According to Shmuel, 
who says: We learned that one is liable for damage caused by all 
obstacles that one places in a public domain, whether or not he 
declares them ownerless, from the halakhot with regard to one’s 
pit, this is a subcategory of Pit. The question remains: What 
halakha does the common denominator in the mishna teach? 


The Gemara answers: Actually, the mishna teaches one’s liability 
in a case where he declared the sewage ownerless, and even if 
he declared it ownerless, it is not similar to the primary category 
of Pit. What is notable about the primary category of Pit? It is 
notable in that the pit was dug in the public domain without 
permission." Will you say the same with regard to these cases 
where the sewage was channeled into the public domain with 
permission? 


The Gemara suggests: The primary category of Ox will prove that 
this fact, that the ox, i.e., the cause of the damage, entered the 
public domain with permission, is not a reason to exempt its 
owner from payment, as that is the nature of the primary category 
of Ox, and one is liable for damage caused by his ox. 


The Gemara questions the derivation from Ox: What is notable 
about Ox? It is notable in that it is the typical manner of the 
animals in these categories to proceed from one place to another 
and cause damage. By contrast, in the case of the sewage, it is not 
its typical manner to proceed and cause damage. Accordingly, how 
can one learn the halakha in this case from the primary category 
of Ox? 


The Gemara suggests: If one attempts to challenge the derivation 
from Ox in this manner, it is possible to respond: The halakha of 
the primary category of Pit will prove that the lack of this char- 
acteristic, of the typical manner being to proceed and cause dam- 
age, is not a reason to exempt one from paying restitution for the 
damage, as that is the nature of Pit, and one is liable for damage 
caused by his pit. The Gemara notes: And as Pit and Ox each 
prove that the defining characteristic of the other is not decisive 
in establishing liability or exemption, the derivation has reverted 
to its starting point, and liability in these cases is derived from the 
common denominator of Pit and Ox. This is the halakha added 
by the common denominator stated in the mishna. 


— NOTES  ——W_. 
Without permission - mwa xbw: The early commentaries 
explain that even if one dug a pit in the public domain with 
permission, when he declares it ownerless he is acting with- 
out permission, because by doing so he leaves a hazardous 
obstacle without taking the necessary precautions to keep 
it safe (Tosafot; Rashba). This is not comparable to the case 
of spilling sewage into the public domain where one also 
declares the waste to be ownerless, since in that case the 
court is aware that this is what people do and nevertheless 
gave permission for it. 
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HALAKHA 


A wall or a tree that fell into the public domain — bpian 
Day mw haw fem: If a wall or a tree fell into the 
public domain where it caused damage, the owner of 
the wall or tree is exempt from liability whether or not 
he declared it ownerless. The reason for this exemption 
is because these instances are not comparable to the 
category of Pit. To be classified in the category of Pit, the 
obstacle must be initially placed in the public domain in a 
way in which it could cause damage from the outset. Here, 
the tree or wall was initially located on the owner's private 
property and fell by itself into the public domain. Some say 
that if the owner had the opportunity to remove the debris, 
but did not, and he also did not declare the objects to be 
ownerless, he is liable for any damage caused (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 13:19; Shulhan Arukh, 
Hoshen Mishpat 416:1, and in the comment of Rema). 


They allotted him time to chop down the tree - b am 
yipo mar: If there is a wall or a tree that is in danger of falling 
into the public domain, the court assesses the situation 
and provides a time by which the owner must demolish 
the wall or cut down the tree. If it fell down and caused 
damage prior to the deadline, the owner is exempt from 
liability. If it fell down after the deadline had passed, the 
owner bears full liability for the damage. One is liable only 
where the court itself provided a deadline. If other people 
warned the owner to cut down his tree, he is not liable if 
it falls, and based on their warning alone he is not even 
required to remove the hazard. 

In a typical case, the court provides thirty days in which 
one must remove an unstable tree or wall. In situations 
where the court feels that the danger is imminent, the 
owner is forced to remove the hazard immediately. 

One is exempt in the case in which a wall fell prior to 
the deadline only where one did not actively cause the 
wall to collapse, for example, by digging at its foundation 
(Beit Yosef, citing Rashba). Additionally, these halakhot 
apply only when the wall was originally built in a stable 
fashion, but if the construction was faulty to begin with, 
and this caused the wall to fall, the owner is liable for all 
damage it causes (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 13:19; Shulhan Arukh, Hoshen Mishpat 4161, and in 
the comment of Rema). 


NOUSEE 
After the time expired he is liable - 3»7 pata ame: 
The early commentaries discuss whether the tree or wall 
caused damage as it fell or only after it fell, by forming 
an obstacle upon which people or animals stumbled. 
The Rashba claims the case is one where the tree or wall 
caused damage only after falling because the Gemara 
considers this case similar to Pit, and had the falling objects 
caused damage as they fell the case would be more similar 
o Fire. The reason the owner is liable for the damage, if i 
occurred after the allotted time, is due to his failure to clear 
away the debris after it fell. By contrast, if the tree or wal 
ell before the allotted time, since he was not yet expected 
o have dealt with the situation, it cannot be presumed 
hat he was aware of the fact that they fell and so canno 
be held liable if he did not clear the debris away. 

The Rashba also cites an opinion of Tosafot that even i 
he tree or wall caused damage as they were falling, the 
case is still classified as being more similar to Pit than to 
Fire. This is because in the case of Fire another force is 
involved in causing the damage, whereas in the case of the 
wall or tree there is no additional force involved. The tree 
or wall fell only due to weak roots or a weak foundation. 
Tosafot here explain that the discussion covers both dam- 
age caused as the objects were falling and the damage 
caused after they fell. 
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Ravina said: The stating of the common denominator in the mishna 
serves to add the halakha that one is liable to pay damages in this 
case that we learned in a mishna (117b): In the case of a wall ora 
tree that fell on its own into the public domain" and caused dam- 
age, the owner of the wall or tree is exempt from paying damages 
because he is a victim of circumstances beyond his control. But if 
the court had sensed the potential danger and had allotted him a 
certain amount of time during which he was obligated to chop 
down the tree" or to demolish the wall, and he had not yet done 
so, and the wall or tree fell into the public domain within the allot- 
ted time and caused damage, he is exempt from paying damages. 
If he did not do so and it fell after the allotted time expired, he is 
liable" to pay the damages. 


The Gemara asks: What are the circumstances? If it is a case where 

one declared the fallen tree or wall ownerless, both according to 

Rav and according to Shmuel, this is a subcategory of Pit. What 

is different about the primary category of Pit that it is defined as a 

unique category? What is different is that its damage is common- 
place, and it is your property, and responsibility for its safeguard- 
ing, to prevent it from causing damage, is incumbent upon you. In 

these cases involving the tree and the wall, too, their damage 

is commonplace, and they are your property, and responsibility 
for their safeguarding, to prevent them from causing damage, is 

incumbent upon you. 


If it is a case where one did not declare them ownerless, according 
to Shmuel, who says: We learned that one is liable for damage 
caused by all obstacles that he places in the public domain whether 
or not he declares them ownerless, from the halakhot with regard 
to one’s pit, this is a subcategory of Pit. 


The Gemara answers: Actually, the mishna teaches one’s liability in 
a case where one declared the tree or wall ownerless, and even if 
he declared them ownerless, they are not similar to the primary 
category of Pit. What is notable about the primary category of Pit? 
It is notable in that its initial formation, i.e., the digging of the pit, 
is done in a manner that can result in damage. Will you say the 
same with regard to these cases, where their initial formation, i.e., 
the planting of the tree and the building of the wall, is not done in 
a manner that can result in damage? 


The Gemara suggests: The primary category of Ox will prove that 
this factor, of not being initially formed in a manner that can result 
in damage, is not a reason to exempt its owner from payment, as 
that is the nature of the primary category of Ox, i.e., an ox is not 
born in a manner that results in damage, and one is liable for damage 
caused by his ox. 


The Gemara questions the derivation from Ox: What is notable 
about Ox? It is notable in that it is the typical manner of the ani- 
mals in these categories to proceed from one place to another and 
cause damage. By contrast, in the case of the tree and wall, it is not 
their typical manner to proceed and cause damage. Accordingly, 
how can one learn the halakha in these cases from the primary 
category of Ox? 


The Gemara suggests: If one attempts to challenge the derivation 
from Ox in this manner, it is possible to respond: The halakha of 
the primary category of Pit will prove that the lack of this charac- 
teristic, of the typical manner being to proceed and cause damage, 
is not a reason to exempt one from paying restitution for the damage, 
as that is the nature of Pit, and one is liable for damage caused by 
his pit. The Gemara notes: And as Pit and Ox each prove that the 
defining characteristic of the other is not decisive in establishing 
liability or exemption, the derivation has reverted to its starting 
point, and liability in the cases of the tree and the wall is derived 
from the common denominator of Pit and Ox. This is the halakha 
added by the common denominator stated in the mishna. 
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§ The mishna states: And when a component of any of these 
categories causes damage, the owner or generator of the compo- 
nent that caused damage is obligated [hav] to pay restitution with 
best-quality land. The Gemara asks: Why does the tanna of the 
mishna use the unusual expression: The one liable for the damage 
is hav to pay? He should have used the more standard expression 
for liability: The one liable for the damage is hayyav to pay. The 
Gemara explains: Rav Yehuda said that Rav said: This tanna is a 
Jerusalemite,® who teaches using a light and concise formulation, 
as hav is more concise than hayyav. 


§ The mishna continues: The owner or generator of the component 
that caused damage is obligated to pay restitution for damage with 
best-quality land. The one liable for the damage is indebted to 
pay payments of restitution for damage with his superior-quality 
land. The Sages taught in a baraita: The Torah states with regard to 
paying damages: “Of the best of his field, and of the best of his 
vineyard he shall pay” (Exodus 22:4). What is the meaning of “his 
field” and “his vineyard”? It refers to that property of the injured 
party; the one liable for the damage pays from land ofa quality that 
is commensurate to the best-quality field of the injured party’ and 
to the best-quality vineyard of the injured party, even if the prop- 
erty he damaged was of a lesser quality; this is the statement of 
Rabbi Yishmael. 


Rabbi Akiva says that the verse comes only to allow injured 
parties to collect compensation from superior-quality land 
belonging to the one liable for the damage, in the event that he has 
no money or movable property. And by means of an a fortiori 
inference one can derive that the Temple treasury of consecrated 
property collects from superior- quality land. 


The Gemara asks: And according to the opinion of Rabbi Yishmael, 
if one’s animal ate from a rich garden bed, it is understandable that 
he must pay the injured party the value of a rich garden bed. But if 
it ate from a poor garden bed, is it reasonable that he pays the value 
of arich garden bed? While this is the straightforward meaning of 
his statement, it is untenable, as he would be paying more than the 
value of the damage he caused. 


Rav Idi bar Avin said: With what are we dealing here? We are 
dealing with a case where the animal that caused the damage ate 
from one garden bed among other garden beds, and we do not 
know whether it ate from a poor one or it ate from a rich one. In 
such a case, the halakha is that the animal’s owner pays the injured 
party the value of a rich one. 


Rava raised a question and said: And if we would know that the 
animal ate from a poor garden bed, its owner would have to pay 
only the value of a poor garden bed. Now that we do not know 
whether it ate from a poor garden bed or ifit ate from a rich garden 
bed, is it reasonable that he should have to pay the value of a rich 
garden bed? There is a general principle governing monetary dis- 
putes that the burden of proof falls on the claimant. Therefore, so 
long as the injured party cannot prove that the animal ate from the 
rich garden bed, he should not be entitled to collect the value of 
such a garden bed. 


The best-quality field of the injured party - pnb TIY ab: 
At this point, the Gemara understands Rabbi Yishmael as saying 
that one who damages another's land should pay the injured 
party with land that is the same size as the land he damaged; 
just that the land he pays with should be of superior quality, 
irrespective of the quality of the damaged land (Rashi). This 
would often mean that the one who caused damage would 


NOTES 
Accordingly, the dispute between Rabbi Yishmael and Rabbi 
Akiva can be understood as relating both to the assessment of 
the value of the payment, which according to Rabbi Akiva is 
based upon the real value of the land that was damaged and 
according to Rabbi Yishmael is based upon the size of the land 
damaged, and also to the quality of land that must be provided 
as payment (Josefot Rabbeinu Peretz; see Ra'avad). 


forfeit land of greater value than that of the land he damaged. 


BACKGROUND 


This tanna is a Jerusalemite - x17 myw xan: During and 
following the period in which the mishna was formulated, 
when Hebrew was still a spoken language in Eretz Yisrael, 
there were two primary dialects: Judean Hebrew and Gali- 
lean Hebrew. The Judean dialect was seen as the exemplary 
form of the language, both in terms of its lexicon and its 
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LANGUAGE 
Superior-quality land [iddit] - mx: Some explain that 
this word is related to the Hebrew word adi, which means 
an ornament, and therefore iddit should be literally trans- 
lated as beautiful land. Others say that it is cognate with 
the Arabic 4.d¢,‘adhiya, meaning fertile land or good soil. 


BACKGROUND 

Superior-quality land and inferior-quality land - ny 
myn: If there are two parcels of land, one of superior 
quality and the other of inferior quality, which have the 
same value, then obviously the land of inferior quality will 
be much larger than the land of superior quality. Never- 
theless, despite its smaller size, people generally would 
prefer to own the land of superior quality, because due to 
its superior quality it requires a lower investment in order 
to yield a larger crop and it is easier to cultivate. For this 
reason, the lower the quality of land, the more difficult it 
is to find a buyer for it. 


NOTES 


The superior-quality land of the injured party is equal 
in quality to the inferior-quality land of the one liable 
for the damage — pat MAND prag mpy: The com- 
mentaries ask: From the Gemara here it would appear that 
Rabbi Yishmael's opinion is the more lenient one, as he 
requires the payment to be made according to the value 
of the superior-quality land of the injured party, even if 
that is inferior to the average superior-quality land. Yet, the 
implication of Rabbi Akiva's statement: The verse comes 
only to allow injured parties to collect compensation from 
superior-quality land, is that his opinion is the more lenient 
one. The commentaries explain that even if Rabbi Yishmael 
is more lenient in this regard, in general his opinion is more 
stringent because he holds that one assesses the value 
of the damaged land based not upon its current value 
but based upon its eventual value. Consequently, even 
if the produce was not ripe or fully grown when it was 
consumed, the person liable for the damage must pay the 
anticipated eventual value of the garden bed (Rashba). 


HALAKHA 


The superior-quality land of the injured party is equal in 
quality to the inferior-quality land of the one liable for 
the damage - pat mad Prat mpy: Even if the one 
liable for the damage owns inferior- quality land that is of 
similar quality to the injured party's superior-quality land, 
he must still pay with his superior-quality land (Shu/han 
Arukh, Hoshen Mishpat 419:1). 


We appraise the value of the land of the one liable for 
the damage - pame pata: When the court collects land 
as payment for damage, it collects the payment from the 
superior-quality land belonging to the one responsible 
for the damage. This is in accordance with the opinion 
of Rabbi Akiva, whose opinion is accepted in his disputes 
with other individual Sages (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 8:10; Shulhan Arukh, Hoshen Mishpat 419:1). 
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Rather, Rav Aha bar Ya'akov said: With what are we dealing 
here? We are dealing with a case where, after appraising the 
damage, the court comes to collect from the one liable for the 
damage, but he does not have money available to pay for the 
damage. And the tanna’im disagree in a case where the superior- 
quality land [iddit],' i.e., the best land, of the injured party is 
equal in quality to the inferior-quality land? of the one liable 
for the damage," and the one liable for the damage also has land 
of superior quality. 


And they disagree with regard to this: Rabbi Yishmael holds: 
We appraise the value of the land of the injured party, and 

therefore the one liable for the damage can pay with his inferior- 
quality fields, which are equal in quality to the best fields owned 

by the injured party. And Rabbi Akiva holds: We appraise the 

value of the land of the one liable for the damage" and have him 

pay with his fields of superior quality. 


The Gemara explains: What is the reason of Rabbi Yishmael? 
The word “field” is stated below, toward the end of the verse: 
“Of the best of his field, and of the best of his vineyard he shall 
pay” (Exodus 22:4). And the word “field” is also stated above, 
at the beginning of that same verse: “If a man causes a field or 
vineyard to be eaten, and he sends forth his animal, and it con- 
sumed in the field of another.” Just as the field which is stated 
above belongs to the injured party, so too the field stated below 
belongs to the injured party. 


And Rabbi Akiva holds: When the verse says: “Of the best of 
his field and of the best of his vineyard he shall pay,” it means 
from the best of the one who is paying, i.e., from the best fields 
belonging to the one liable for the damage. 


And how would Rabbi Yishmael respond to this? The verbal 
analogy between the two instances of the word “field” is effec- 
tive, and the straightforward meaning of the verse itself is 
effective. The verbal analogy is effective, as I stated. It serves 
to teach that when it says that he pays from the best of his field, 
it means from land equal in quality to the best field owned by 
the injured party. 


And the straightforward meaning of the verse itself is effective, 
as it serves to teach a different halakha, in a case where the one 

liable for the damage has superior-quality land and inferior- 
quality land, and the injured party has inferior-quality land, 
and the inferior-quality land of the one liable for the damage 

is not as good as the superior-quality land of the injured party. 
In this case, the halakha is that the one liable for the damage 

pays the injured party from his best land, i.e., from the superior- 
quality land that he owns. 


This is as the one liable for the damage is legally unable to say 
to him: You should come and collect from my inferior-quality 
land. He cannot say this because the standard for classifying land 
as being of superior-quality is set according to the injured party’s 
superior-quality land, and the inferior-quality land of the one 
liable for the damage is of a lower quality than that. Rather, the 
injured party collects his damages from the best-quality land of 
the one liable for the damage. 


§ The baraita cited above teaches: Rabbi Akiva says that the 
verse comes only to allow injured parties to collect compen- 
sation from superior-quality land belonging to the one liable 
for the damage, in the event that he has no money or movable 
property. And by means of an a fortiori inference one can derive 
that the Temple treasury of consecrated property collects from 
superior-quality land. The Gemara asks: What is the a fortiori 
inference from ordinary damage to damage involving the 
consecrated property? To which case does this refer? 
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If we say that our ox, i.e., an ox belonging to a Jew, gored an ox that 
is consecrated property, there is a difficulty, as the Merciful One 
states: “And if one man’s ox hurts the ox of another” (Exodus 21:35). 
This teaches that the halakha applies only if the ox hurt an ox belong- 
ing to another Jew, but not if it hurt an ox that is consecrated 
property." In the latter case no damages are collected. 


Rather, we say that the a fortiori inference is referring not to a case 
of damage but to one who vows and says: It is incumbent upon me 
to donate one hundred dinars for Temple maintenance. And the 
inference teaches that if the one who took the vow has no money, 
then the Temple treasurer comes and collects the hundred dinars 
from his superior-quality land. 


The Gemara challenges this understanding: The Temple treasurer 
should not be treated any better than an ordinary creditor, 


and the halakha of a creditor is to collect only from intermediate- 
quality land," not from superior-quality land. 


And if you would say that Rabbi Akiva holds that a creditor can 
collect the money owed him from superior-quality land as well, 
there is still a difficulty; the a fortiori inference can still be refuted 
in the following manner: What is notable about an ordinary credi- 
tor? He is notable in that the Torah enhanced his power with 
regard to payment of damages, as an ordinary person can collect 
payment of damages for loss or injury caused by another’s ox. But 
can you say the same about the Temple treasury of consecrated 
property, with regard to which the Torah weakened its power 
with regard to payment of damages, not allowing it to collect 
such compensation? Accordingly, even if a creditor collects from 
superior- quality land, it does not necessarily follow that a Temple 
treasurer would also do so. It is therefore apparent that Rabbi Akiva’s 
a fortiori inference is not referring to the case of one who donates 
money to the Temple. 


The Gemara rejects this: Actually, we can explain that we are dealing 
here with a case where our ox gored an ox that is consecrated 
property. And with regard to that which posed a difficulty for you 
about this explanation, i.e., that the Merciful One states: “The ox 
of another” (Exodus 21:35), which indicates that liability is incurred 
only for damaging another person’s ox but not for an ox conse- 
crated to the Temple, Rabbi Akiva disagrees with that interpreta- 
tion and holds in accordance with the opinion of Rabbi Shimon 
ben Menasya.° 


As it is taught in a baraita: Rabbi Shimon ben Menasya says: If 
an ox that is consecrated property gored an ox belonging to a 
common person [hedyot],' the Temple treasury is exempt from 
liability. By contrast, in the case of an ox belonging to a common 
person that gored" an ox that is consecrated property, whether 
the ox that gored the other ox was an innocuous ox, i.e., an ox with 
no consistent history of causing damage with the intent to injure, or 
it was a forewarned ox, i.e., an ox whose owner was forewarned 
because his ox had already gored another ox three times, the ox’s 
owner pays the full cost of the damage. 


LANGUAGE 


Common person [hedyot] — viry: From the Greek iSwwty¢, In the Gemara here, as in other places, hedyot is used to signify 


idiotés, which refers to one who holds no special position. The 
Sages used the word in a similar fashion, e.g., to distinguish 


ownership of an ox by a common person, in comparison to the 
consecrated property being discussed. 


between a common priest [kohen hedyot] and the High Priest. 


HALAKHA 


But not if it hurt an ox that is consecrated property — x 
wap bw iw: If an ox belonging to a Jew gores an ox that 
is consecrated to the Temple, or vice versa, no liability is 
incurred because the case does not fit the description in 
the Torah, which is referring to an ox injuring “the ox of 
another” (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 8:1). 


HALAKHA 


And the halakha of a creditor is to collect only from inter- 
mediate-quality land - maivaa ain bya: When a creditor 
collects payment from the borrower's land on the loan he 
granted, he collects the debt from intermediate-quality 
land (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 19:1; 
Shulhan Arukh, Hoshen Mishpat102:1). 


PERSONALITIES 

Rabbi Shimon ben Menasya - ba") 72 fipraw +a: Rabbi 
Shimon ben Menasya was a disciple of Rabbi Meir and a 
contemporary of Rabbi Yehuda HaNasi. The Jerusalem Tal- 
mud states that Rabbi Shimon ben Menasya and his friend 
Rabbi Yosei ben HaMeshullam were known as: The holy 
community. They were called by that appellation because 
they would divide their days into thirds: One-third for prayer, 
one-third for Torah study, and one-third for labor. Others say 
that the moniker was coined because they would engage 
in Torah study during the winter and in agriculture during 
the summer. Those who sustain themselves from the labor 
of their hands and are also among the Torah luminaries of 
their generation are fit to be called: The holy community. 


NOTES 

An ox belonging to a common person that gored, etc. - 
NDI maw vT] by sw: Rashi explains that Rabbi Shimon 
ben Menasya understands that the limitation indicated 
by the phrase: “The ox of another” (Exodus 21:35), applies 
only to the halakha that one pays only half the damages 
when his innocuous ox gores another's ox. In other words, 
although the Torah teaches that if one’s innocuous ox gores 
another's ox, one is liable for only half the damages, the 
phrase “the ox of another” restricts that halakha to a case 
involving an ox belonging to a Jew that gores an ox belong- 
ing to another Jew. Accordingly, if the injured ox was one 
that had been consecrated to the Temple, the owner of the 
ox that gored would be liable to pay the Temple treasury 
for the full cost of the damage. 

Rashi in tractate Gittin (49a) explains further that the 
halakha that the Temple is always exempt from liability for 
damage caused by a consecrated ox to a privately owned 
ox is derived from the phrase: “The one whom the judges 
convict shall pay double to his neighbor” (Exodus 22:8), 
which indicates that this payment is made only by one 
person to another person, but never from the Temple trea- 
sury. This halakha could also be derived from the fact that 
the verse denotes the belligerent animal as: “One man’s ox” 
(Exodus 21:35), which indicates that only a person can be 
liable for the actions of his ox. 
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NOTES 


What is the meaning of: And by means of an a fortiori 
inference one can derive that the Temple treasury of 
consecrated property — wp nim bp I3: According 
to the Gemara’s suggestion here, Rabbi Akiva holds that the 
phrase: “The best of his field” (Exodus 22:4), teaches a leni- 
ency that the one liable for damages is not obligated to pay 
with the best of his land, but rather may pay with land of 
similar quality to the best of the injured party's land. Since 
that verse exists to teach a specific leniency, it is not logical 
to use it also as the basis of an a fortiori inference to teach 
a stringency (Rashi). Furthermore, if Rabbi Akiva uses the 
a fortiori inference to teach that one is liable for damaging 
a consecrated ox, in accordance with the opinion of Rabbi 
Shimon ben Menasya, there is no reason for him to derive 
that from the a fortiori inference he mentions, because he 
could derive it, as Rabbi Shimon ben Menasya does, from 
the term “of another” (Exodus 21:35). 

Tosafot add that even if one claims that Rabbi Akiva 
derives from the a fortiori inference only that one should 
pay damages to the Temple from one's best-quality land, it 
is still difficult to understand why he should present such an 
opinion to Rabbi Yishmael. This is because Rabbi Yishmael 
rejects, based on his derivation from a verse, the entire 
notion that one is liable for damage caused to a conse- 
crated ox. Since he derives it from a verse, an opinion based 
on an a fortiori inference carries no weight. 


The best of the field of the one liable for the damage - 
pr by ww avy: Some suggest an explanation for 
Rabbi Akiva’s opinion that one pays damages with the 
best property he owns. By damaging another's property or 
allowing one's animal or property to cause damage, one 
demonstrates a disregard for the property of others. The 
Torah therefore incorporates a punitive element into the 
payment of damages and requires him to forfeit the best 
of his property (She'iltot deRav Ahai Gaon). 


Best-quality land, yes — px 393: Rashi explains that the 
requirement to pay with one’s best land applies only when 
he does not already have funds available with which to 
pay the damages. 
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The Gemara asks: If so, from where do you know to say that 
Rabbi Akiva and Rabbi Yishmael disagree about a case where 
the superior-quality land belonging to the injured party and the 
inferior-quality land belonging to the one liable for the damage 
are equal in quality, and the one liable for the damage also has land 
of superior quality, as the dispute was previously interpreted by Rav 
Aha bar Ya'akov? Perhaps everyone, including Rabbi Akiva, agrees 
that we appraise the value of the land of the injured party, and here 
they disagree with regard to the dispute between Rabbi Shimon 
ben Menasya and the Rabbis. 


The Gemara explains: Rabbi Akiva holds in accordance with the 
opinion of Rabbi Shimon ben Menasya, that in the case of damage 
caused by the ox of a common person to the property of the Temple 
treasury, compensation is collected from superior-quality land 
belonging to the one liable for the damage. And Rabbi Yishmael 
holds in accordance with the opinion ofthe Rabbis, that the owner 
of the ox bears no liability. In other words, perhaps in the baraita 
recording the dispute between Rabbi Yishmael and Rabbi Akiva 
(see 6b), Rabbi Yishmael first taught that land is appraised based on 
the quality of the injured party’s land, and then, although it is not 
explicit in the baraita, he continued to state his opinion that the 
Temple treasury is unable to collect damages. Accordingly, Rabbi 
Akiva can be understood as having first expressed his agreement 
concerning the valuation of land and then proceeding to dispute 
Rabbi Yishmael’s opinion with regard to the Temple treasury. 


The Gemara rejects this suggestion: If it is so that this is the dis- 
agreement, then what is the meaning of Rabbi Akiva’s statement: 
The verse comes only to allow injured parties to collect compen- 
sation from superior-quality land? This indicates that Rabbi Akiva 
disagrees about how to understand this verse. 


And furthermore, if the subject is the Temple treasury, what is the 
meaning of: And by means ofan a fortiori inference one can derive 
that the Temple treasury of consecrated property” collects from 
superior-quality land. If, as suggested, Rabbi Akiva holds in accor- 
dance with the opinion of Rabbi Shimon ben Menasya, then he 
maintains that damage to consecrated property is dealt with more 
stringently than damage to another person's property, in that if one’s 
ox damages consecrated property one is liable for the full cost of the 
damage even if the ox was considered innocuous. If damage to 
consecrated property is dealt with more stringently, there is no basis 
to derive an a fortiori inference. 


And furthermore, didn’t Rav Ashi say: It is taught explicitly in 
a baraita: The verse: “The best of his field and the best of his 
vineyard he shall pay” (Exodus 22:4), teaches that the appraisal 
is of the best of the field of the injured party, and of the best of 
the vineyard of the injured party. This is the statement of Rabbi 
Yishmael. Rabbi Akiva says: The appraisal is of the best of the field 
of the one liable for the damage,“ and of the best of the vineyard 
of the one liable for the damage. This clearly indicates that accord- 
ing to Rabbi Akiva compensation is collected from the superior- 
quality land belonging to the one liable for the damage. 


§ The Gemara considers others issues concerning the form in 
which restitution should be paid: Abaye raises a contradiction 
and addresses it to Rava: It is written: “The best of his field and of 
the best of his vineyard he shall pay” (Exodus 22:4), which indi- 
cates that from his best-quality land, yes," he shall pay, but from 
something else, no, he shall not pay. 


The best of the field of the one liable for the damage - 312 


HALAKHA 
ages are paid from his superior-quality land (Rambam Sefer 


pr by TIW: If the one liable for the damage does not have Nezikin, Hilkhot Nizkei Mamon 8:10; Shulhan Arukh, Hoshen 
sufficient movable property with which to pay damages, dam- Mishpat 419:1). 
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But isn’t it taught in a baraita: The verse states: “And if a man shall 
open a pit, or if a man shall dig a pit and not cover it, and an ox or a 
donkey fall therein, the owner of the pit shall pay; he shall recom- 
pense money to its owners” (Exodus 21:33-34)? Since the verse states: 
“The owner of the pit shall pay,’ the additional term “he shall recom- 
pense” is superfluous. It therefore serves to include any item worth 
money, and even bran, a relatively inferior commodity, as valid forms 
of restitution. 


Rava resolves the contradiction: This is not difficult. Here, the term 
“he shall recompense” is referring to a case where he pays of his own 
volition," without being taken to court, and he may therefore use any 
form of payment. There, the phrase “of the best of his field” is referring 
to a case where he pays against his will, after the injured party has 
sued him in court. Since he caused the injured party additional trouble, 
he must pay using his best-quality land. 


Ulla, son of Rav Ilai, said: According to this explanation, the lan- 
guage of the verse is also precise, as it is written: “He shall pay,” a 
term that, as opposed to: “He shall recompense,” connotes that he is 
forced to pay against his will. 


Abaye said to him that the precise meaning of the verse does not 
indicate that he is paying against his will: Is it written: He shall be 
paid, in the passive form, which would clearly indicate that he did not 
voluntarily initiate the payment himself but rather is paying against 
his will? No; “he shall pay” is written, which can also indicate that 
he pays of his own volition. 


Rather, Abaye said an alternative resolution, similar to that with 
which the Master, i.e., Abaye’s teacher, Rabba, employed in order to 
resolve a different difficulty. As it is taught in a baraita: A wealthy 
person is not entitled to take a poor man’s tithe. He is instead expected 
to sell his assets and purchase food with the proceeds. But in the case 
of an individual who owns houses, fields, and vineyards, but at the 
present time cannot find buyers to whom he can sell them, one may 
feed him with food from the poor man’s tithe’ up until half" the 
value of his assets. 


And the Master discussed it and asked: What are the circumstances 
that led to him being unable to sell his land? If everyone’s land depre- 
ciated in value, and his land also depreciated along with theirs, let 
us provide him with even more than half the value of his assets, 
as, since everyone's land also depreciated, the market value of his 
property is low and he is genuinely classified as a poor person, who 
may take as much poor man’s tithe as is given to him. 


Rather, it must be that everyone else’s land appreciated in value," 
and with regard to his land, since people see that he goes in and goes 
out for money, i.e., he is in need of money, they reason that he will 
be forced to accept a lower offer for his property. Consequently, his 
land depreciated in value. 


BACKGROUND 


Poor man’s tithe — 139 wy: This is a tithe separated from agri- 
cultural produce and distributed to the poor. During the third 
and sixth years of the Sabbatical cycle, after the priests’ share of 
the produce and the first tithe have been separated, one-tenth 
of the remaining produce is distributed to the poor. During the 


Rather that everyone else’s land appreciated in value, etc. — 
nai Kay saat xm PpIX KY: In the case of one who is 
in need of money to purchase food, and, due to the fact that 
people are aware of his need, he is able to find buyers for his 
property only if he sells it at a lower price, he is not expected to 
sell his property in order to purchase food. Rather, he is permit- 
ted to take food from the poor man's tithe or to withdraw money 
from charitable funds until such time as he will be able to sell his 
property for its market value. If the general market value of land 
depreciates, his included, then even if his property depreciated 


HALAKHA 


other years of the Sabbatical cycle, second tithe is separated 
instead of poor man's tithe. The poor man’s tithe is not sacred, 
but until it has been separated the produce is still deemed 
untithed produce, and may not be eaten. 


o less than half of its previous value, he may not be supported 
rom charitable funds and the poor man's tithe and is expected 
o sell his property in order to be able to purchase food. This 
ruling applies until such time as his assets are worth less than 
wo hundred dinars, at which point he is classified as a poor man 
and may be supported from charitable funds and the poor man’s 
ithe. This is in accordance with the version of the Gemara held 
by the Rif (Rambam Sefer Zera'im, Hilkhot Mattenot Aniyyim 9:16; 
Tur, Yoreh De‘a 253; Shulhan Arukh, Yoreh De‘a 253:3). 


NOTES 
Of his own volition — iny: Rabbeinu Hananel explains 
that the active voice of the term “he shall recompense” 
indicates that it is done of his own volition. By contrast, 
Rashi indicates that this explanation is derived only from 
the fact that entire mention of the phrase is superfluous. 
It would have been sufficient to simply write: He shall pay. 
Consequently, the additional term “he shall recompense” 
teaches about the nature of the payment. 


Up until half — nsa ty: The mishna in tractate Pea (8:8) 
rules that for the purposes of poor man's tithe and other 
gifts to which the poor are entitled, one whose total 
assets are worth at least two hundred dinars is defined 
as a wealthy person and accordingly is ineligible to take 
these gifts. The Gemara here presents an exception to this 
halakha. If one is generally classified as wealthy but is able 
to sell his property only at a loss, he may take the poor 
man's tithe. The early commentaries dispute the param- 
eters of this exception. 

Rashi explains that the case here concerns one whose 
assets are worth exactly two hundred dinars but who 
is unable to find a buyer at its market value. Since he is 
unable to sell his property, he is, in a certain sense, similar 
o a poor person. For such a person, whose status is on 
he border between being wealthy or poor, the halakha is 
ruled leniently and he is provided with the poor man’s tithe 
o offset the loss he will incur by selling his land cheaply. 
For example, if he is able to sell his assets for only 180 dinars, 
e is provided with twenty dinars of poor man's tithe. The 
Gemara states that he is never provided with more than 
half the value of his assets because it assumes that one can 
always find a buyer who will pay half the value of the land. 
Rashi (7b) presents a second interpretation, shared also 
by the Rif, that the limitation of: Up until half the value of 
is assets, does not refer to the value of the poor man’s 
ithe that he is provided. Rather, it refers to how long he is 
provided with it. According to this explanation, one who 
is able to sell his property only at an extreme loss is not 
expected to do so and may receive as much poor man’s 
ithe as he needs, even if the value of his assets far exceeds 
wo hundred dinars. This leniency exists only until the point 
hat he is able find a buyer who will purchase his land for 
at least half its value. At that point, he is expected to sell 
his land to raise the funds to purchase food and may no 
onger take any poor man's tithe. 

The Rambam appears to rule in a similar manner to 
Rashi’s first explanation with his opinion that one is pro- 
vided with poor man's tithe up until the value of half his 
assets, but, unlike Rashi, he explains that this applies even 
if one’s assets are worth far more than two hundred dinars. 
Many question this ruling: If one has sufficient assets such 
that even were he to sell them at a loss he would still be 
classified as wealthy, why should he be permitted to take 
any poor man’s tithe? Some suggest that according to the 
Rambam, although such a person is permitted to take the 
poor man’s tithe, whatever he takes is considered to be 
a loan and once he is able to sell his property for its true 
value he must repay his debt (Sefer HaEshkol). The Meiri 
rules that because one is not expected to sell property at 
a loss, for all intents and purposes he does not now have 
access to money. Accordingly, he may at present rightfully 
be classified as a poor person and take poor man’s tithe, 
and consequently will not be required to repay the value 
of his property when he eventually sells it. 
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Perek I 
Daf7 Amud b 


BACKGROUND 


In the days of the month of Nisan the market value of 
land appreciates — KIYIN KTP? 1D mia: These seasonal 
fluctuations in price are due to the fact that the harvest 
season for the produce of fields and orchards in Eretz Yisrael 
and Babylonia starts in Nisan. This is a favorable period to 
purchase a field, since one is guaranteed the produce of the 
land without having to invest effort into planting it; conse- 
quently, land prices rise. By Tishrei, the produce has already 
been gathered from the fields, and a new agricultural year 
has just begun, bringing new work, e.g., plowing and reap- 
ing, as well as uncertainty with regard to the coming rainfall 
and the success of the crops. Therefore, at this time of year 
land prices fall. 

Rashi notes that in Nisan, even if one buys a field that has 
already been harvested, the purchase is beneficial, because 
much time remains to prepare the field in time for the com- 
ing season. People are less interested in purchasing land in 
Tishrei, as then it is too late to prepare the land and plant a 
crop that will grow in the coming year. 


HALAKHA 


Because in the days of the month of Nisan the market 
value of land appreciates, etc. - KIYIN KTP? [DY PIT 
"131: The Gemara discusses one who does not have money 
available to purchase food but does own property that he 
could sell to fund the purchase of food. If the value of his 
property fluctuates seasonally, e.g., if he would receive a 
lower price for his property if it were sold in the rainy season 
and a higher price if were sold in the summer, he is not 
expected to sell his property at the lower price. Rather, it 
is permitted for him to take food from the poor man’s tithe 
or from other charitable sources, up to half the value of his 
assets. Some say that he is provided with food from the poor 
man’s tithe only until he will be able to sell his property for at 
least half of its highest value (Rambam Sefer Zera‘im, Hilkhot 
Mattenot Aniyyim 9:16; Shulhan Arukh, Yoreh De'a 253:3, and 
in the comment of Rema). 


You have weakened the power of injured parties - ny 117 
ppu bw M3: One liable for damage may pay the injured 
party with any parcel of his superior-quality land, its size 
being based on current market values. If the injured party 
requests a specific parcel of land, and the one liable for the 
damage states that he is willing to give it to him only if it 
is appraised based on its value in peak season, which will 
mean providing the injured party with a smaller plot of 
land, his condition is not accepted and he is required to pay 
with that parcel of land based on its current, lower market 
value. The /r Shushan claims that this is the ruling only when 
the injured party requests a parcel of intermediate-quality 
land, which would be significantly larger than the superior- 
quality land he would otherwise have received. By contrast, 
if the injured party requests a specific parcel of superior- 
quality land, the one liable for the damage has the right to 
provide it to him only if the injured party agrees that it will 
be appraised based on its value in peak season. The Shakh 
agrees with the distinction of the /r Shushan, and the Sma 
disagrees (Shulhan Arukh, Hoshen Mishpat 419:2). 
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The Gemara asks: But if that is the case, we should not provide him 
with even a slight amount of poor man's tithe. Since his assets, based 
on their market value, have a high value, he is not to be classified as 
a poor person. 


And the Master, Rabba, said concerning this: No, the halakha 
that he is provided with only up to half the value of his assets is 
necessary in a case where he cannot sell due to seasonal fluctuations 
in price. This is because in the days of the month of Nisan, which 
is the beginning of the harvest season, the market value of land 
appreciates,” and in the days of the month of Tishrei, a time when 
the harvest had already been reaped and it is too late to prepare the 
land for the coming year, the market value of land depreciates. 


Consequently, everyone generally waits until Nisan and sells only 
at that point. But this person, since he is in need of money, sells 
his land in Tishrei according to the current, lower, market price. 
Accordingly, based on the current market prices, his assets have a 
low value and there is justification in regarding him as a poor person. 
Yet, since if he waited until Nisan, as everyone else does, his land 
would have a high value, he cannot truly be classified as a poor 
person. Therefore, he is permitted to take only as much poor man’s 
tithe as will cover his losses. The Gemara explains why he is permit- 
ted to take only up to half the value of his land: Since it is the nature 
of land to depreciate up to half its value, and it is not its nature to 
depreciate more than that, he is entitled to take poor man’s tithe 
that is worth up to half the value of his land and the rest he can 
supplement by selling his land at its current, lower price. 


Abaye uses a similar distinction to resolve the contradiction he 
raises: And here also, with regard to damages, if one considers a 
case where the injured party comes to collect his damages during 
Tishrei, his legal right is to collect payment from superior-quality 
land. This will be a relatively large amount of land, owing to the 
current seasonal depreciation in its value. 


But if the injured party says to the one liable for the damage: Give 
me slightly more land of intermediate quality instead, then the 
one liable for the damage can say to him: If you choose to take 
superior-quality land, as is your legal right, take a large amount in 
accordance with the current market value; butifnot, and you wish 
to take intermediate-quality land, take according to the future 
value in Nisan, after it will have appreciated, which will mean you 
will be entitled to a smaller amount of land. This can be used to 
resolve the contradiction: The phrase “of the best of his field,” which 
indicates that payment is made only from superior-quality land, 
defines the injured party’s basic rights. The term “he shall recom- 
pense,” which indicates that payment may be made in any form, is 
referring to a case where the injured party forgoes his rights. In such 
a case the value of the land or item he agrees to receive is appraised 
based on its appreciated value at the season when it is generally sold. 


Rav Aha bar Ya’akov objects to this suggestion: If so, you have 

weakened the power of injured parties" with regard to intermedi- 
ate-quality and inferior-quality land, as, by agreeing to receive land 

of a lower quality than that to which their rights entitle them, they 
will actually receive less land, since the land is then appraised based 

on the appreciated market values in Nisan. Such an opinion is unten- 
able, as the Merciful One states that injured parties collect from 

the best-quality land, clearly intending to enhance their rights, and 

yet you said he cannot also collect from intermediate-quality and 

inferior-quality land unless he agrees that the land should be 

appraised based on the appreciated Nisan values, thereby lowering 

the value of his payment. 
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Rather, Rav Aha bar Ya’akov said: If there is a case to compare to 
Rabba’s distinction, it is not compared to a case of payment of dam- 
ages, but we can compare it to a case of a creditor who comes to 
collect the loan during Tishrei. His legal right is to collect from the 
borrower’s intermediate-quality land, which will be a relatively 
large amount owing to the current seasonal depreciation in the value 
of land. But if the creditor says to the borrower: Give me slightly 
more land of inferior quality instead, the borrower can say to him: 
If you choose to take the intermediate-quality land, as is your legal 
right, take a large amount in accordance with the current market 
value, but if not, and you wish to take land of inferior quality, take 
it in accordance with the future, appreciated, market value in the 
month of Nisan. This would mean that the creditor would be entitled 
to a smaller amount of land. 


Rav Aha, son of Rav Ika, objects to this suggestion: If so, you have 
locked the door in the face of potential borrowers," as, according 
to your suggestion, the creditor is in a disadvantageous position. He 
can say to the borrower: Were I still to have the money I lent you, 
I would be able to purchase a large parcel of land in accordance 
with the current depreciated market value, so why, now that the 
money is with you, should I be forced to purchase land in accor- 
dance with the future, appreciated market value of the month of 
Nisan? If people are penalized as a result of granting loans, they will 
cease to do so. 


Rather, Rav Aha, son of Rav Ika, said: If there is a case to compare 
to Rabba’s distinction, we can compare it to the collection of a 
woman's marriage contract where she comes to collect it during 
Tishrei. As awoman’s legal right in a marriage contract is to collect 
payment from her husband’s inferior-quality land," which will be 
a relatively large amount owing to the current seasonal depreciation 
in the value of land. But if she says to her former husband: Give me 
slightly less land of intermediate quality instead, her former hus- 
band can say to her: If you choose to take the lowest-quality land, 
as is your legal right, take a large amount in accordance with the 
current market value, but if not, and you wish to take land of a 
higher quality, take in accordance with the future appreciated 
market value of the month of Nisan, which will mean you will be 
entitled only to a smaller amount of land. 


The Gemara returns to examine the contradiction raised by Abaye: 
In any case, the original difficulty still remains. 


Rava said: Whatever he gives the injured party as payment he must 
give him of the best of that type. For example, even if he pays in 
bran he must pay with his best-quality bran, and this is the meaning 
of the phrase “of the best of his field.” Accordingly, the contra- 
diction is resolved. The term “he shall recompense” indicates that 
payment can be given in any form, but the phrase “of the best of 
his field” indicates only that whichever form of payment is used, it 
must be of a superior quality, and not, as Abaye initially understood 
it, as limiting the form of payment specifically to land of superior 
quality. 


HALAKHA 


You have locked the door in the face of potential borrowers — 
ph Da mba nw: If a borrower owns several parcels of inter- 
mediate-quality land, he may repay his debt with any of those 

parcels, and the creditor does not have the right to insist on 

collecting the debt from one specific parcel of land. If the credi- 
or states that he wishes to take a parcel of inferior-quality land 
hat would be larger than the parcel of intermediate-quality 
and he would have otherwise received, his request is accepted 
and the inferior-quality land is appraised based on the current, 
ower, market value. A creditor is always granted such a reques 
in order not to lock the door in the face of potential borrow- 
ers (Tur, citing Ramah). The Rema writes that even in this case, 
he borrower is not forced to repay his debt with the parcel o 


inferior-quality land that the creditor requested, but should he 
agree to do so, he must provide the land based on its current 
market value (Shulhan Arukh, Hoshen Mishpat 102:2, and in the 
comment of Rema). 


A woman's legal right in a marriage contract is to collect 
from inferior-quality land — nara ayy AWK nana: The 
Sages enacted that payment of a woman's marriage contract is 
collected from the husband's inferior-quality land. This applies 
to both the main sum of the contract and to any additional 
sums the husband promised to pay her (Rambam Sefer Nashim, 
Hilkhot Ishut16:3 and Sefer Mishpatim, Hilkhot Malve VeLoveh 19:4; 
Shulhan Arukh, Even HaEzer 100:2). 
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HALAKHA 


All items are classified as best quality — x17 303 song bs: 
One liable for damage must pay damages from his movable 
property. He may choose to pay with any possession of his 
movable property, even bran. If he does not have sufficient 
movable property with which to pay the damages, he pays 
from his superior-quality land. This is in accordance with the 
opinion of Rav Pappa and Rav Huna, son of Rav Yehoshua 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 8:10; Shulhan 
Arukh, Hoshen Mishpat 419:1). 


Does it appraise based on the quality of his other land — 
paw yt bya: When a creditor collects the debt from the prop- 
erty of his debtor, the court appraises the debtor's land in order 
to classify the quality of the various plots of land owned by the 

debtor. That appraisal is made relative only to the debtor's land. 
Therefore, for damages, the one liable for the damage pays 

with the best-quality land he has in his possession, and for a 

loan a borrower pays with the intermediate-quality land in his 

possession (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 8:10 
and Sefer Mishpatim, Hilkhot Malve VeLoveh 19:1; Shulhan Arukh, 
Hoshen Mishpat 1021, 419:1). 


If the debtor has only superior-quality land, etc. - b px 
nD WDY Kby: If all of a debtor's land is of a similar quality, 
whether itis all superior-quality, all intermediate-quality, or all 
inferior-quality land, all of his creditors collect from whatever 
land he has, even if they would be required to collect from land 
of a different quality were it available (Shulhan Arukh, Hoshen 
Mishpat 102:4). 


NOTES 


Or...based on the land in the world - abip bwa ix: The 
Maharshal explains that the issue underlying Rav Shmuel 
bar Abba's dilemma is how to understand the reason for the 
requirement to pay damages with land of superior quality. It 
is possible that superior-quality land is required in order to 
provide the injured party with the option of selling the land, if 
he so desires. If that is the reason, it is sufficient to provide him 
with land that is considered to be of superior quality in the 
market place, as then there will be many potential buyers for 
it. Alternatively, the reason for the requirement is that damages 
should ideally be paid with money, but when that is not pos- 
sible the Torah provides a leniency to provide the injured party 
with the next-best option. Accordingly, damages are paid with 
whatever in one's possession is most similar to money, which 
is understood to be one’s best-quality land. 
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The Gemara asks: But isn’t “the best of his field” written, which 
suggests that the requirement to pay with one’s best land applies 
only when one pays with land? 


Rather, when Rav Pappa and Rav Huna, son of Rav Yehoshua, 
came from Rav’s academy, they explained it as follows: With 
regard to payment, all items are classified as property of the best 
quality," as, if an item cannot be sold here, it can be sold in 
another city. Since movable items are easily liquidated, they are 
always considered an acceptable form of payment. This is with 
the exception of land, which is not always easily sold. Therefore, 
the halakha is that the one liable for the damage must give the 
injured party payment from his best-quality land, which is easier 
to sell. This is in order to ensure the possibility that a buyer will 
jump at the opportunity to purchase it, thereby providing the 
injured party with the possibility of liquidating it. This resolves 
the contradiction. The phrase “of the best of his field” indicates 
that if payment is made with land it must be with superior-quality 
land, and the term “he shall recompense” indicates that if pay- 
ment is made from movable property, anything worth money 
may be used. 


§ Rav Shmuel bar Abba from Akronya asked Rabbi Abba: 
When the court appraises land to determine ifit is to be classified 
as being of superior-quality, does it appraise land based on the 
quality of a property owner’s other land" or does it appraise it 
based on the quality of the land in the world" at large? 


The Gemara notes: Do not raise the dilemma in accordance 
with the opinion of Rabbi Yishmael, as he says that we appraise 
land based on the quality of land owned by the injured party, 
and therefore payment is made with land that is of a similar qual- 
ity to the best-quality land of the injured party. Accordingly, it is 
obvious that the classification is based only on the land of the 
injured party. 


When you raise this dilemma, it is in accordance with the opin- 
ion of Rabbi Akiva, who says that we appraise land based on 
the quality of land owned by the one liable for the damage, and 
he pays with his superior-quality land even if its quality exceeds 
that of any of the injured party’s land. Consequently, according 
to Rabbi Akiva it is appropriate to ask whether the appraisal is 
based only on his other land or based on the land in the world 
at large. 


The Gemara asks: What is the answer to the dilemma? When 
the Merciful One states: “The best of his field” (Exodus 22:4), 
does the stress in the verse on “his field” serve to exclude only 
the possibility of appraising land based solely on the value of 
the land of the injured party, but land is appraised based on the 
quality of land in the world at large? Or perhaps, does it serve to 
exclude the possibility of appraising land based on the quality of 
land of the world at large as well, and it is sufficient if the land 
he pays with is his best-quality land? 


Rabbi Abba said to him: The Merciful One states: “The best of 
his field,” and you say the court appraises land based on the 

quality of land in the world at large? Certainly the term “his field” 
teaches that it is sufficient that the land be the best of the land of 
the one liable for the damage. 


Rav Shmuel bar Abba raised an objection to this opinion from 
a baraita that delineates the forms of payment used for paying 
damages, repaying a debt to a creditor, and paying a marriage 
contract: If the debtor has only superior-quality land," all of 
them collect from the superior-quality land. Similarly, ifhe has 
only intermediate-quality land, all of them collect from the 
intermediate-quality land. And if he has only inferior-quality 
land, all of them collect from the inferior-quality land. 
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If he has superior-quality, intermediate- quality, and inferior- 
quality land, damages are paid from the superior-quality land, 
anda creditor collects from the intermediate-quality land, and 
a woman’s marriage contract is paid from the inferior-quality 
land. Ifhe has only superior-quality and intermediate-quality 
land," damages are paid from the superior-quality land, and 
payment to a creditor and payment of a woman’s marriage 
contract are made from the intermediate- quality land. If he has 
only intermediate-quality and inferior- quality land, payments 
for damages and payments owed to a creditor are made from 
the intermediate-quality land, while payments of a woman’s 
marriage contract are made from the inferior-quality land. 


If he has only superior-quality and inferior-quality land, 
damages are paid from the superior-quality land, and pay- 
ments owed to a creditor and payments of a woman’s marriage 
contract are made from the inferior-quality land. 


The Gemara explains how this baraita poses a challenge: In any 
event, the baraita teaches in the middle clause: If he owns 
only intermediate-quality and inferior-quality land, payments 
for damages and payments owed to a creditor are made from 
the intermediate-quality land, and payments of a woman’s 
marriage contract are made from the inferior-quality land. 
This clause demonstrates that the quality of land is appraised 
objectively based on the standard of the world at large. The 
reason for this is that if you say that the court appraises land 
based on the quality of the land of the one liable for the damage, 
let his intermediate-quality land be classified as superior- 
quality land, as that is the best land he owns, and consequently, 
the creditor should be directed to collect the debt from the 
inferior-quality land. 


The Gemara rejects this: With what are we dealing here? This 
is a case where at the time the borrower took the loan he also 
had superior-quality land" and he subsequently sold it. Accord- 
ingly, no matter how land is appraised, at the time that the loan 
was given his intermediate-quality land would be classified as 
being of intermediate quality. Consequently, the creditor's lien 
on the borrower’s land, which took effect from the moment the 
loan was given, takes effect with regard to the intermediate- 
quality land. Therefore, the creditor retains his right to collect 
from that land, regardless of the fact that by the time of collec- 
tion it was the borrower’s best land and at that point could be 
reclassified as land of superior quality. 


And so says Rav Hisda: The baraita deals with a case where at 
the time he took the loan he also had superior-quality land and 
he subsequently sold it. 


The Gemara notes: This too stands to reason, from the fact 
that another baraita teaches: If a debtor has only intermediate- 
quality and inferior-quality land, damages are collected from 
the intermediate-quality land, while payments to a creditor and 
payments of a woman’s marriage contract are made from the 
inferior-quality land. These two baraitot are difficult, as they 
contradict each other. The baraita above teaches that in this case 
the creditor collects the debt from the intermediate-quality land, 
whereas this baraita teaches that he collects the debt from the 
inferior-quality land. 


HALAKHA 


Superior-quality and intermediate-quality land - 
miya Ny: If a debtor has only land of superior and 
intermediate quality, he pays any damages he owes 
from the superior-quality land, while payment owed to 
a creditor and payment of a woman's marriage contract 
are made from his intermediate-quality land (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 19:4). 


HALAKHA 


A case where he also had superior-quality land, etc. - 
pi nepy ib amy paa: If, at the time one tooka loan he 

had superior-quality land and at the time of repayment 
he had only intermediate- and inferior-quality land, he 

repays the creditor with the intermediate-quality land, 
despite the fact that at that time it is the best-quality 

land in his possession. If, at the time he took the loan 

he had only intermediate- and inferior-quality land, he 

repays the loan using the inferior-quality land (Shulhan 

Arukh, Hoshen Mishpat 102:4, see Maggid Mishne and 

Beit Yosef). 
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HALAKHA 


By Torah law, a creditor collects from inferior- 
quality land - mana sindya mia: By Torah law, 
a creditor collects from inferior- quality land. The Sages 
instituted that a creditor collects from intermediate- 
quality land in order not to lock the door in the face of 
potential borrowers. This ruling is in accordance with 
the opinion of Ulla (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 19:1). 


To three people simultaneously - o7% 24 aww) 
“mya: If one owes money for damages, to a creditor, 
and to a woman for payment of a marriage contract, 
and he owns land of inferior quality, intermediate 
quality, and superior quality, then if he sold his land 
simultaneously to three different people, all the 
buyers replace the land's prior owner with regard to 
collection. Accordingly, if the debtor is unable to pay 
his debts, damages are collected from the superior- 
quality land, the creditor collects the debt from the 
intermediate-quality land, and the woman collects 
payment of her marriage contract from the inferior- 
quality land (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 19:5; Shulhan Arukh, Hoshen Mishpat 119:3). 
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Rather, must one not conclude from it that here, in the baraita 
above, it is a case where he also had superior-quality land at the 
time that he took the loan and he subsequently sold it, while there, 
in the baraita subsequently cited, it is a case where he did not have 
superior-quality land and he did not sell it. In such a case, since his 
intermediate-quality land was his best land, it is classified as superior- 
quality land and accordingly, no lien took effect with regard to it. 


And if you wish, say instead that the contradiction between the 
baraitot can be resolved differently: Both this baraita and that baraita 
concern cases where the borrower did not have superior-quality 
land and sell it. And it is not difficult because this second baraita 
concerns a case where his intermediate-quality land is equivalent 
in quality to the superior-quality land of the world at large; therefore, 
it is classified as superior-quality land and the creditor has no right 
to collect from it. And here, the first baraita concerns a case in 
which his intermediate-quality land is not equivalent in quality 
to the superior-quality land of the world at large but is similar to 
the intermediate-quality land of the world at large; consequently, the 
creditor has a claim to it. 


And if you wish, say instead: Both this baraita and that baraita con- 
cern a case where the borrower's intermediate-quality land, which 
is the best land he owns, is equivalent in quality to the intermediate- 
quality land of the world at large, and here, the baraitot disagree 
about this: One Sage, the tanna of the second baraita, holds that the 
court appraises the debtor’s land based on the quality of his other 
land, so that his best land is classified as superior-quality land and the 
creditor has no claim on it. And the other Sage, the tanna of the first 
baraita, holds that the court appraises the debtor’s land based on the 
quality of land in the world at large, so that his land is classified as 
intermediate-quality land and the creditor is entitled to claim it. 


Ravina said: Another resolution to the contradiction between the 
baraitot is that the baraitot disagree with regard to the opinion of 
Ulla, as Ulla says: By Torah law, a creditor collects from inferior- 
quality land," as it is stated: “You shall stand outside, and the man 
you have a claim against will bring his collateral out to you’ 
(Deuteronomy 24:11). One can infer: What item would a person 
typically choose to bring out for use as collateral and potential pay- 
ment? Certainly it is the most inferior of his utensils. The verse 
thereby indicates that a creditor collects from inferior-quality land. 
But if so, for what reason did the Sages say that a creditor collects 
from intermediate-quality land? They instituted this ordinance so 
as not to lock the door in the face of potential borrowers, as, if 
creditors were limited to collecting from inferior-quality land they 
would be hesitant to offer loans in the first place. 


J 


Ravina explains: One Sage, the tanna of the first baraita, is of the 
opinion that the ruling is in accordance with the ordinance cited by 
Ulla that a creditor collects from intermediate-quality land. And the 
other Sage, the tanna of the second baraita, is not of the opinion 
that the ruling is in accordance with the ordinance cited by Ulla, so 
the creditor has a right to collect from only inferior-quality land, in 
accordance with Torah law. 


§ The Sages taught in the Tosefta (Ketubot 12:3): If one owes money 
to pay damages, repay a loan, and pay a woman’s marriage contract, 
and he owns inferior-quality, intermediate-quality, and superior- 
quality land, and he sells all of his land, then ifhe sold all of the land 
to one person or to three people simultaneously," all the buyers 
replace the land’s prior owner with regard to repayment of his debts. 
At the time when each debt was created, each creditor gained a lien 
on the plots of the debtor's land, from which they have a right to 
collect. As a lien remains in effect even if the land is sold, then even 
after the sale, each creditor can collect from the plots of land upon 
which they have a lien. Accordingly, damages are collected from the 
superior-quality land, the loan is repaid from the intermediate-quality 
land, and the marriage contract is paid from the inferior-quality land. 
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If he sold his plots of land one after the other,” all the creditors 
collect from the last buyer, regardless of the quality of the land he 
purchased. If that buyer does not have sufficient land purchased 
from the debtor to pay all the debts, the creditors take the land he 
has and collect the remaining sums from the one who purchased 
land before him, and ifhe also does not have sufficient land, they 
collect the rest from the one before the one before him, i.e., the 
first buyer. The Sages instituted that creditors may not collect from 
land that a debtor sold, even though it is technically still liened to 
them, as long as the debtor still has sufficient means with which to 
repay the debt (see Gittin 48b). Accordingly, after the sale of the 
first plot ofland, the creditors’ rights to collect are restricted to the 
land that remains in the possession of the debtor, and consequently 
they gain a lien on it, irrespective of its quality. Therefore, even if 
that land is subsequently sold, their rights to collect are restricted 
to that land, and only if the value of that land is insufficient to cover 
the cost of the debt may they utilize the original liens they had on 
the plots of land that were sold first. 


The Gemara clarifies: With regard to the first case in the baraita, 
where he sold all the land to one person, what are the circum- 
stances? 


If we say that he simultaneously sold all of the land to one person, 
that is difficult. Now that the baraita teaches that ifhe sold the land 
to three different people simultaneously, where it is possible to 
say that the sale to one of them preceded the other sales, yet you 
say the halakha is that all the buyers replace the land’s prior owner 
equally, and the possibility that one might have proceeded the 
other is disregarded, is it necessary to teach that the halakha is 
the same in a case where all the plots of land were simultaneously 
sold to one person? 


Rather, it is obvious that the baraita is referring to a case where 
the plots of land were sold one after the other. 


The Gemara asks: But what is different about the latter clause of 
the baraita, where the plots of land were sold to three buyers, one 
after the other, and the creditors collect only from the last buyer? 
It is different in that each one of the first two buyers can say to 
any creditor who tries to seize the land they purchased: Do not 
collect my land, as I left a place for you, a plot of land in the 
debtor's possession, from which to collect. In other words, when 
the first two buyers purchased their land a plot of land remained 
with the debtor, and therefore the creditor’s rights of collection 
are restricted to that land. 


The Gemara continues its question: In this case as well, where all 
the plots of land were sold to a single buyer, with regard to each 
one of the first two plots of land that were sold, let the buyer say 
to any creditor who tries to collect: With my purchase of the first 
two plots of land, I left a place for you, a plot of land in the debtor's 
possession, from which to collect. Therefore, even though the 
debtor subsequently sold the buyer all of the land, the creditor’s 
rights of collection are restricted to the last plot of land the debtor 
sold the buyer, irrespective ofits quality. Why then does the baraita 
rule that in this case each creditor collects from the land that was 
originally liened to him? 


The Gemara explains: With what are we dealing here? This is a 
case where the individual buyer purchased the superior-quality 
land last. Accordingly, the buyer is satisfied with allowing each 
creditor to collect from the land that was previously liened to him, 
rather than having them each collect from the superior-quality 
land. And so says Rav Sheshet: It is a case where the individual 
buyer purchased the superior-quality land last. 


The Gemara asks: If that is so, let them all come and collect 
from the superior-quality land, as their rights to collect should 
be restricted to it, since it was purchased last. 


HALAKHA 


One after the other — m IM ma: With regard to one who 
owes money to pay damages, to repay a creditor, and to 
pay a woman the sum of her marriage contract, and he 
owns land of inferior quality, intermediate quality, and 
superior quality, if he sold his land to three different people, 
one after the other, then, if the debtor is unable to pay his 
debts, all of them collect from the last buyer. If that buyer 
did not acquire sufficient land from the debtor to pay off 
all the debts, they take the land he has and collect the 
remaining sums from the one who bought land before 
him. If he also does not have sufficient land they collect the 
remainder from the first buyer. If the land of inferior quality 
was sold last, then when they collect the debts from the 
buyer, they collect only from the land of inferior quality. 
This is in accordance with the conclusion of the Gemara 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 19:5-6; 
Shulhan Arukh, Hoshen Mishpat 19:4-5). 
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| will return the bill, etc. — 15) Kw KITTTI: The Ramban 
and the Rosh, following the opinion of the geonim, explain 
hat simply returning the bill of sale is not sufficient to annul 
he sale. Once the two sides agree to the terms of the sale and 
perform the necessary acts of acquisition, the sale is irreversible. 
Rather, the threat of the buyer is to give the inferior-quality land 
back to the debtor as a gift, through a new act of acquisition. 
Since the debtor would then be in possession of land, his credi- 
ors would be forced to collect the debts from him from that 
and. Obviously, since the gift of the land is an independent 
act of acquisition, it requires the consent of the recipient, i.e., 
he debtor. 
Tosafot, however, indicate that the buyer's threat is to uni- 
aterally annul the sale of the inferior land by claiming that it 
was done under false pretenses. His claim is that had he been 
aware of the liens attached to the plots of land he purchased, 
he would have refrained from purchasing the land of inferior 
quality in order to protect himself by ensuring that the creditors 
collect from the debtor and not from the land he purchased. 
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The Gemara answers: Because he can say the following threat to 
them: If you are silent and do not insist on collecting from the 
superior-quality land, and take the land of a quality that is due to 
you according to your standard legal rights, as in a case where you 
collect directly from the debtor, i.e., the injured party will collect 
from the superior-quality land, the creditor from the intermediate- 
quality land, and the woman will collect her marriage contract from 
the inferior-quality land, then take that land and I will allow you to 
do so. But if not, and you insist on taking the superior-quality land 
that I purchased last, then I will return the bill" of sale of the 
inferior-quality land to its prior owner, i.e., the debtor, and you 
will all be forced to collect from the inferior- quality land, because 
whenever the debtor has land in his possession you are able to 
collect the debts only from him. 


The Gemara asks: If so, that this is the reason for the ruling in the 
baraita, 


then also with regard to damages, let the buyer say this to the 
injured party. He could threaten to return the bill of sale of the 
inferior-quality land to the debtor, which would force the injured 
party to collect directly from the debtor’s inferior-quality land. 
Since the buyer can do so, he can effectively force the injured party 
to collect from the purchased intermediate-quality land instead of 
fulfilling his right to collect from superior-quality land. Yet, the 
baraita teaches that in this case each party collects from the land 
that was originally liened to him, which means that damages are 
collected from the superior-quality land, indicating that this threat 
would not be effective. 


Rather, with what are we dealing here? We are dealing with a case 
in which the debtor died and his inheritors are his orphans, who 
are not subject to an obligation to repay" the debts of their father. 
When one dies, his monetary debts are not inherited by his chil- 
dren. And therefore, the lien of the creditor rests solely upon the 
buyer of the land. Any lien that was in effect with regard to the land 
he owned at the time he incurred the obligation remains, and his 
creditors can therefore collect what they are owed from that land, 
even if it is in the possession of a buyer. 


Therefore, one cannot say that the ruling in the baraita is based 
on the fact that the buyer can threaten to return the bill of sale to 
the debtor, or in this case, to his orphans. In this case, even if 
he were to return the bill of sale, the creditors would not be able 
to collect from the land now in the orphans’ possession, as they 
received it anew, not as an inheritance from their father. Therefore, 
the creditors can still collect from the plots of land that remain 
with the buyer. 


HALAKHA 


With orphans, who are not subject to an obligation to repay, 
etc, = 19179) py "2a NYT NAMPA: Some rule that in a case 
where a debtor sells pieces of his land, one after the other, to 
an individual buyer, and he sells his superior-quality land last, 
if the creditors come to collect the debts after the debtor's 
death, the buyer pays each of the creditors from the land of 
the quality that creditor would have received had he collected 
from the debtor himself. Only if the debtor is still alive, in which 
case the buyer can threaten to return the bill of sale of the 


inferior-quality land to the debtor, resulting in the creditors 
being able to collect only from the inferior-quality land, then 
even when the creditors collect from the buyer, they collect 
only from the inferior-quality land (Sefer Halttur). This opinion 
is not accepted by the Rambam or the Shulhan Arukh. Shakh, 
citing Maharshal, rules that damages may not be paid with 
land that is of lower quality than intermediate quality (Shulhan 
Arukh, Hoshen Mishpat 119:5, and in the comment of Rema). 
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The Gemara suggests another explanation of the Tosefta: Rather, 
not all the creditors collect from the superior-quality land, which 
was the last plot of land purchased from the debtor, because the 
buyer can say to them: What is the reason that the Sages said 
one is not paid from liened property," i.e., property liened to a 
creditor that has been sold by the debtor, whenever there is 
unsold property still in the debtor’s possession? It is due to an 
ordinance created solely for my benefit, as I should not be 
expected to pay from the land I purchased when the debtor is still 
able to pay. If that ordinance were to be in effect in this case, all of 
their liens would be in effect with regard to the superior-quality 
land, as that was purchased last. In this case I do not find this 
ordinance satisfactory to me," and I would prefer for the lien of 
each creditor to remain in effect with regard to the land it had been 
on initially, and I will give each of you that land. 


The Gemara notes: This fact that one is not required to avail him- 
self of the financial benefit provided by a rabbinic ordinance is in 
accordance with the opinion of Rava. As Rava says: Anyone who 
says: I do not want to avail myself of the financial benefit provided 
by an ordinance of the Sages, such as this one, one listens to him. 


The Gemara asks: What does Rava mean by saying: An ordinance 
of the Sages, such as this one? 


The Gemara answers: His statement is in accordance with the 
opinion of Rav Huna. As Rav Huna says: The Sages enacted that 
a husband must sustain his wife. They also enacted that he receives 
her earnings in exchange. Yet, a wife is legally entitled to say to 
her husband: I will not be sustained by you, and in turn I will 
not work" i.e., you will not keep my earnings. Since his obligation 
to sustain her is only for her benefit, she may forgo her sustenance 
and retain her earnings for herself. 


The Gemara discusses a limitation on the buyer’s ability to refuse 
the benefit of the rabbinic ordinance: It is obvious that ifthe buyer 
sold, of the land he purchased from the debtor, the intermediate- 
and inferior-quality land" to another buyer and retained in his 
possession only the superior-quality land, which he had pur- 
chased last, then all the creditors may come and collect from the 
superior-quality land. 


This is because it is the last land he purchased and consequently 
was the last plot of land in the debtor’s possession. Accordingly, by 
virtue of the rabbinic ordinance, the creditors’ right of collection 
is restricted to that land. And the intermediate-quality and 
inferior-quality land are no longer in his possession. As, if the 
intermediate-quality and inferior quality land were in his posses- 
sion, he would be able to say to the creditors: Collect from the 
intermediate-quality land and from the inferior-quality land, 
because it is not satisfactory to me to avail myself of the ordi- 
nance of the Sages. But now that he has sold the land of intermedi- 
ate and inferior quality, he cannot unilaterally waive the ordinance 
without the consent of the second buyer. The second buyer ben- 
efits from the ordinance, since it compels the creditors to collect 
from the first buyer, and he will therefore certainly not agree to 
waive it. 


But if the first buyer sold only the superior-quality land that he 
had purchased last, and he retained in his possession the inter- 
mediate-quality and inferior-quality land, what is the halakha? 


Abaye thought to say: All the creditors should come and collect 
from the superior-quality land. Since that land was the last plot 
ofland in the debtor's possession, the creditors’ right of collection 
was restricted to that land, irrespective of the fact that it was then 
subsequently sold twice. 


HALAKHA 


One is not paid from liened property, etc. — }*D23/ py px 
^D DY Taywr: One does not exact payment from liened 
property that had been transferred to another, irrespective 
of whether it was sold or given as a present, whenever there 
is unsold property still in the debtor's possession, even if that 
unsold land is of inferior quality (Rambam Sefer Mishpatim, Hil- 
khot Malve VeLoveh 19:2; Shulhan Arukh, Hoshen Mishpat111:8). 


| do not find this ordinance satisfactory to me - KAIPA KTS 
b xm xd: Since the Sages instituted that one does not receive 
payment of debts from liened property whenever there is 
unsold property still in the debtor's possession, if one sold 
a number of plots of land, one after the other, to the same 
buyer, his debts should all be liened to the last plot of land 
he sold. If the last plot sold was of superior quality and the 
debtor is unable to pay his debts, the buyer should have to 
pay the creditors from the superior-quality land. This is not the 
halakha, because the ordinance was enacted for the benefit 
of the buyer, and therefore he may claim that in this case he 
does not wish to avail himself of the ordinance (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 19:6). 


| will not be sustained by you and | will not work - 9» 
Mwy rye) Maina: The Sages instituted that a husband must 
sustain his wife. They also enacted that, in exchange for this, 
he receives her earnings. Since the former ordinance is for her 
benefit, she is legally entitled to say to her husband: | will not 
be sustained by you, and in turn | will not give you the fruits 
of my labor. Some rule that even if she makes this declara- 
tion, she is not exempted from her household duties, and she 
can even be forced to perform them even if she is not being 
supported (Rema). There are those who rule that once she 
makes this declaration she cannot later reverse her decision 
(Rambam Sefer Nashim, Hilkhot Ishut 12:4; Shulhan Arukh, Even 
HaEzer 69:4, 80715). 


The buyer sold the intermediate- and inferior-quality land, 
etc. = ^3) NaN MPA npib 321: If a debtor sold land of 
inferior quality, intermediate quality, and superior quality, one 
plot after the other, to an individual buyer, selling the superior- 
quality land last, and then the buyer sold the inferior- and 
intermediate-quality land to another person, if the debtor is 
unable to pay his debts, the creditors collect the debts from 
the superior-quality land still in the possession of the first 
buyer (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 19:7; 
Shulhan Arukh, Hoshen Mishpat 19:6). 
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HALAKHA 


He can also say to them: Collect from the interme- 
diate-quality and inferior-quality land - 12% xa 
mya) MIA I.. an: If a debtor sold land of inferior 
quality, intermediate quality, and superior quality to an 
individual buyer and the buyer then sold the superior- 
quality land to another buyer, if the debtor is unable to 
pay, damages are collected from the superior-quality 
land and payments to a creditor or for a marriage con- 
tract are collected from the intermediate-quality and 
inferior-quality land, respectively. This is in accordance 
with the opinion of Rava. The Sefer Halttur and the Rosh 
rule that this applies only when the debtor has died 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 19:7; 
Shulhan Arukh, Hoshen Mishpat 19:6, and see Sma and 
Beur HaGra there). 


Reuven who sold all his fields to Shimon, etc. - (3x3 
na) yaw) ynitw ba 129W: If Reuven sold all of his 
fields to Shimon simultaneously, and Shimon sold all 
of the land of intermediate quality to Levi, Reuven’s 
creditor can choose to collect his loan either from the 
intermediate-quality land in Levi's possession or from 
any land that remains in Shimon’s possession even if it 
is of superior-quality (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 19:3; Shulhan Arukh, Hoshen Mishpat 
nga). 


But if he purchased superior-quality and inferior- 
quality land, etc. — ^9) mya myy 1192x: Reuven's 
creditor has the option of collecting what he is owed 
from the land purchased by Levi only when Levi pur- 
chased land of intermediate quality. If he purchased 
land of only inferior quality or superior quality, Reuven’s 
creditor can collect the payment of his loan only from 
the land in Shimon’s possession. This is because Levi 
can claim that it was for this reason that he specifically 
avoided purchasing the intermediate-quality land, in 
order to avoid having to relinquish it to the creditor. 
The Rema cites the opinion of the Ramban, who holds 
that if Shimon has only superior-quality land, should 
the creditor wish to do so, he can collect from the 
inferior-quality land in Levi's possession (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 19:3; Shulhan Arukh, 
Hoshen Mishpat 119:1, and see Sma there). 


Where he did not leave some similar intermediate- 
quality land - mma Miva ww bT: If Shimon sold 
to Levi only some of the intermediate- -quality land that 
he purchased from Reuven, then if Reuven is unable 
to repay his loan, Reuven’s creditor can collect only 
from the land in Shimon’s possession (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 19:3; Shulhan Arukh, 
Hoshen Mishpat119:1). 


—— NOTES 

| left a place for you - nip pb ana: The later com- 
mentaries explain that the Sages actually instituted 
two ordinances: The first is that a creditor cannot exact 
payment from liened property that was sold whenever 
there is unsold property still in the debtor's possession. 
The second ordinance is that a buyer has the right to 
say to a creditor: | left you a plot of land with the per- 
son from whom | purchased my land in order that you 
should collect the debt from that land. 

In a case where one purchased land from the debtor 
and then sold some of the land to another buyer, the 
first ordinance is not applied to force the creditor to 
collect from the land of the first buyer. This is because 
hat land is not considered unsold property; rather, it 
is liened to the debt to the same extent as the land 
currently in the possession of the second buyer. Fur- 
hermore, as the Gemara explains, the first ordinance 
was meant to benefit the buyers, and if applied here, it 
would be disadvantageous to the first buyer. By contrast, 
he second ordinance always applies, and it is to this 
ordinance that the Gemara is referring here (see Shiurei 
HaGaon Rav Shmuel Rozovsky). 
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Rava said to him: What has the first person sold to the second 
in any sale? Any rights that will come into his possession. And 
since, if the creditors were to come to the first buyer while he was 
still in possession of all three plots of land, he could have had them 
collect from the intermediate-quality and inferior-quality land; 
and this is the halakha even though when he initially purchased 
the intermediate-quality and inferior-quality land the superior- 
quality land was still unsold property in the debtor’s possession. As 
although there is the rabbinic ordinance that one does not exact 
payment from liened property when there is unsold property 
still in the debtor’s possession, the buyer could have said to them: 
I do not find this ordinance satisfactory to me. 


Rava continues: Therefore, since the first buyer had the right to 
say this, the second buyer can also say to them: Collect from 
the intermediate-quality and inferior-quality land" in the first 
buyer’s possession. As, when the second buyer purchased the 
superior-quality land, he purchased it with the understanding 
that he also acquired all the rights that the first buyer had with 
regard to that land. Accordingly, he also acquires the right to 
insist that the creditors collect from the intermediate-quality and 
inferior-quality land. 


In a related ruling, Rava says: In the case of Reuven, who sold all 
of his fields to Shimon" simultaneously and Shimon proceeded to 
sell one field of those purchased to Levi, and Reuven’s creditor 
came to collect the debt, if the creditor so desires, he collects 
from this one, i.e., Shimon, and if he so desires, he collects from 
that one, i.e., Levi. And we said this only in a case where Levi 
purchased intermediate-quality land from Shimon. A creditor's 
right is to collect the debt from intermediate-quality land. Accord- 
ingly, in this case, Reuven’s creditor can collect his loan from the 
intermediate-quality land even after it has been transferred into 
Levi's possession. Nevertheless, if he so desires, he may insist on 
collecting his loan from any inferior-quality land left in Shimon’s 
possession. This is because a creditor also has the right to demand 
payment from a borrower's inferior-quality land instead of his 
intermediate-quality land, and therefore that land is also liened 
to the loan. 


But if Levi purchased superior-quality and inferior-quality land" 

from Shimon, no, the creditor can collect only from Shimon’s 

intermediate-quality land, as Levi could say to him: For this 

reason I was particular to purchase superior-quality and inferior- 
quality land, which is land that is not fit for you to collect from as 

a creditor. 


And if Levi purchased the intermediate-quality land from Shimon 
as well, we said that Reuven’s creditor can collect from him only 
in a case where he did not leave some similar intermediate-quality 
land" in Shimon’s possession, as in that case, Levi is unable to say 
to the creditor: I left a place for you," i.e., a plot of land, in Shimon’s 
possession, from which to collect. But where Levi did leave some 
similar intermediate-quality land in Shimon’s possession, the 
creditor does not collect from Levi, as Levi is able to say to him: I 
left a place for you from which to collect. 


In another related ruling, Abaye says: In the case of Reuven, who 

sold a field liened to his creditor to Shimon with a guarantee, 
meaning that Reuven agreed to reimburse Shimon should Reuven’s 

creditor collect the debt from that field, and Reuven’s creditor 

came and seized the field from Shimon, the halakha is that Reuven 

can go and litigate with his creditor and claim that he had already 
repaid the debt, and insist that the field be returned to Shimon. And 

the creditor is unable to say to Reuven: Iam not legally answerable 

to you, as am not taking away your land, since you sold it to Shimon. 
This is because Reuven could say to him: If you extract the field 

from him, Shimon will return to me and demand that I reimburse 

him for his loss. Consequently, I am involved in this matter. 
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And there are those who say: Even in a case where he sold the field 
without a guarantee, as well," in which case even if the creditor 
seizes Shimon’s land there are no legal consequences for Reuven, 
Reuven can litigate with the creditor, as he could say to him: It is 
not satisfactory for me for Shimon to have a grievance against 
me because he lost the field I sold him on account of the fact that I 
was unable to pay my debt. Consequently, I am involved in this 
matter. 


And in another related ruling, Abaye says: In the case of Reuven, 
who sold a field to Shimon without a guarantee, 


and claimants [asikin]' come forth about the ownership of the 
land, disputing Reuven’s prior ownership, as long as Shimon has 
not yet taken possession" of the land, he can retract his agreement 
to the transaction and is not required to pay for the land. Once he 
has taken possession of the land, he cannot retract his agreement 
to the transaction. 


What is the reason that he cannot retract his agreement to the 
transaction once he has taken possession? As Reuven says to him: 
The purchase of the land was like purchasing a tied bag [hayta]!" 
whose contents are unknown and might not have any value. Since 
you were aware of and accepted" that possibility, as you purchased 
it without a guarantee, you cannot retract your agreement. 


The Gemara asks: From when is it considered that he has taken 
possession of the property? He takes possession from the time that 


he walks upon the boundaries" of the land to inspect it. 


Claimants — poy: Rashi explains that these claimants assert 
hat the land actually belongs to them. Josafot add that they 
must have some legal basis to their claim. Were their claim to 
be entirely unfounded and their goal to illegally seize the land 
of the buyer by intimidating him, the seller could argue that he 
could not guarantee that such circumstances would not arise 
and the fact that such people came forth at this point is due 
o the misfortune of the buyer. Accordingly, he would argue 
hat the buyer cannot retract his agreement and that the buyer 
must address the issue himself (see Shita Mekubbetzet). Many 
commentaries therefore explain that the claimants assert that 
he seller stole the land from them or bought it from someone 
else who stole it from them. 

The early commentaries consider whether included in this 
discussion is the appearance of a creditor who wishes to seize 
the land from the buyer in payment for money owed to him by 
virtue of the fact that the land was liened to the seller's debt. 
Some claim that since the possibility of a creditor seizing the land 
is a known and accepted situation for anyone who purchases 
land, the appearance of the creditor is not a valid reason to 
void the sale (Rabbeinu Yeruham). By contrast, the Shita Mekub- 
betzet in tractate Ketubot (93a) cites Rashi in saying that even in 
such a case, the buyer would have a valid reason to retract his 
agreement. 


A tied bag - Iwpt n»n: Rashi explains this to mean a tied 
bag that is full of air. Rabbeinu Hananel explains further that the 
case is analogous to a case of one who purchased a closed bag 
that appeared to be full, under the assumption that it contained 
valuable merchandise, but turned out to contain nothing. Rab- 
beinu Yehonatan of Lunel interprets the expression to mean a 
bag tied with many knots. He explains that normally, when the 
contents of a bag are especially valuable, a bag is tied shut with 


NOTES 


many knots. This is what led the purchaser to make the mistake 
of not opening it to check what was inside. 


A tied bag you were aware of and accepted - wpt KON 
mham m29: Abaye maintains that since the seller did not give 
any guarantees, once the buyer has taken possession of the 
and, it is his responsibility to fend off all legal claims to his prop- 
erty. This expression indicates that the seller himself did not 
now the status of his property and the buyer bought it without 
investigating its status. The Tur (Hoshen Mishpat 226) maintains 
hat the buyer bought it after there were already disputants 
about its ownership and this is why he has no recourse after 
he has taken possession. If he found out about the disputants 
only after the purchase, he can retract his agreement even after 
aking possession. 


Walks upon [dayesh] the boundaries - ax w»: Tosafot 
explain that the meaning of: Walks upon the boundaries, is that 
he walked upon them to inspect the land to ensure that it was as 
he seller described to him. Doing so expressed his acceptance 
of the purchase. 

Others understand the term dayesh, which is translated in 
his context as walking, in accordance with its literal meaning: To 
press down. It therefore is referring to performing some physical 
improvement to the field, which acts as a proprietary act on the 
buyer's behalf. Some cite Rashi as explaining that the intention 
is that the buyer encircled the property, heaping up the soil at 
the boundaries and compacting the soil at either side, in order 
to create a border for his field. A similar interpretation is cited by 
the Meiri. The Rif and the Rambam explain that this is referring 
to a case where the buyer also owned the neighboring field. He 
therefore went to the shared boundary of the two fields and 
pressed the boundary down, in order to merge the fields. 


HALAKHA 

Without a guarantee as well — »33 n»ynxa Kw: 
f Reuven sold his fields to Shimon and then Reuven’s 
creditor claimed that since Reuven cannot repay the debt 
he will collect what he is owed from the land Reuven sold 
o Shimon, Reuven has the right to litigate with the credi- 
or and claim that he does not owe him money. Reuven 
is allowed to involve himself in the litigation against the 
creditor even though the creditor is trying to seize the 
and from Shimon. This is the halakha even if Reuven sold 
his land to Shimon without a guarantee, as Reuven would 
not wish for Shimon to have a grievance against him, 
and is therefore considered involved in the case. This is in 
accordance with the opinion introduced with: And there 
are those who say (Rambam Sefer Kinyan, Hilkhot Mekhira 
19:9; Shulhan Arukh, Hoshen Mishpat 226:1). 


LANGUAGE 

Claimants [asikin] - }*By: This refers to people who stir 
up quarrels and disputes. The use of the root ayin, samekh, 
kufin this regard is found in the verse: “And he named the 
well Esek because they quarreled [hitasseku] with him’ 
(Genesis 26:20). A field is considered contested whether 
the claimants are challenging the seller's prior ownership 
of the land, its properly defined borders, or the existence 
of rights that other people claim over the land. 
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Bag [hayta] - xy”: The Arukh and Rashi explain that this 
refers to a bottle made of animal hide. 


HALAKHA 


As long as he has not yet take possession, etc. — sow w 
"931 ta pon: If a buyer purchases a plot of land and after 
he takes possession of it, but prior to his using it, claim- 
ants come forth challenging the seller's rights to sell the 

land, the buyer can retract his offer to buy the land. Some 

explain that he can retract his offer to purchase the land 

even if he had already paid for it, and the seller is then 

required to reimburse him. Others explain that the buyer 
can retract his offer only if he had not yet paid for the land 

(Sma, citing Rosh and Tur). The Rema rules that he can 

retract his offer only when the court finds the claim made 
by the claimants to be plausible, but a mere challenge of 
the seller's rights is not sufficient cause to allow the buyer 
to retract his agreement (Rambam Sefer Kinyan, Hilkhot 
Mekhira 19:2; Shulhan Arukh, Hoshen Mishpat 226:5). 
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HALAKHA 

Even with a guarantee — %23 MINKA yay: Ifa buyer 
makes any use of the land he purchased, even if he just 
presses down upon the soil at the boundaries of the 
property, he may no longer retract his offer to purchase 
the land, irrespective of whether or not the sale was 
made with a guarantee. If anyone then comes forth 
and challenges the seller's right to sell the land, it is the 
buyer who must litigate with him. This is in accordance 
with the opinion of the Rambam, who holds that: 
Walks upon the boundaries, means the buyer pressed 
down on the soil at the boundaries in order to merge 
them with another of his fields, which was adjacent to 
it. The Rosh and the Tur explain that the phrase: Walks 
upon the boundaries, means he merely walked upon 
them to inspect the land in order to ensure that the 
land was as the seller described to him (Rambam Sefer 
Kinyan, Hilkhot Mekhira 19:2; Shulhan Arukh, Hoshen 
Mishpat 226:5). 


NOTES 
Payments of debts with land - yppa nizin byn: 
Tosafot cite Rabbeinu Tam, who delineates when and 
under which circumstances one may pay a debt with 
land: Payment of damages can be made with money, 
or any item worth money, even bran, or land of supe- 
rior quality (see Sefer HaYashar). 

For a loan, where the borrower has money, he is 
required to repay the loan with money, and only where 
he doesn't have money is he permitted to provide land 
as repayment. In such a case, there is no expectation 
hat he must sell the land in order to be able to repay 
he loan with money. 

For the payment of wages, an employer is required 
o pay his workers specifically with money and he is not 
permitted to pay with movable property or with land. 
fhe has only movable property or land, he is required 
o sell them in order to pay his workers with money. 
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The Gemara notes: And this is referring specifically to a case where 
the field was sold without a guarantee. But where it was sold with 
a guarantee this is not so, and Shimon can retract his agreement and 
refuse to pay for the land even after taking possession of it. The 
reason is that if the claimants succeed with their claims and seize the 
land, Reuven will then have to return the sum Shimon paid for it. In 
order to minimize judicial proceedings, the court allows Shimon to 
claim that there is no point in paying Reuven now only to have his 
money returned to him later. Therefore, he can retract his agreement 
to the transaction. 


And there are those who say that even where the field was sold with 
a guarantee," Shimon is unable to retract his agreement to the trans- 
action, as Reuven has the legal right to say to him: First show me 
the claim authorization document, which a court provides to a 
buyer when the land he purchased is seized from him by a third party 
who proved that he had a lien on the land, and only then I will pay 
you. Consequently, Shimon cannot claim that there is no point in 
paying Reuven now, after he agreed to the sale but before a third 
party seized the land, as even if the land will be seized it does not 
automatically follow that Reuven will have to reimburse Shimon. 


§ The Gemara returns to its earlier discussion concerning the form 
of the payment of damages: Rav Huna says: Damages are paid 
either with money or with one’s best-quality land. 


Rav Nahman raised an objection to Rav Huna from a baraita: The 
verse states: “He shall recompense money to its owner” (Exodus 
21:34), which serves to include items worth money, even bran, a 
relatively inferior commodity, as valid forms of payment. 


Rav Huna replied: With what are we dealing here in the baraita? 
We are dealing with a case where he does not have any money or 
land. The Gemara asks: If he does not have any other means with 
which to pay, isn’t it obvious that he can pay using what he has? The 
Gemara explains: Lest you say that we would say to him: Go to the 
trouble of selling whatever commodity you own, and thereby bring 
him money as payment for the damage, the baraita teaches us that 
it is unnecessary to sell one’s possessions and pay with money." 


Rav Asi says: Money is equivalent to land. The Gemara asks: With 
regard to what halakha are they equivalent? If we say that it is with 
regard to fulfilling the requirement of paying with one’s best-quality 
land, meaning that he can choose to pay with money instead, this is 
precisely the ruling of Rav Huna; and yet the ruling of Rav Asi is 
presented as an independent ruling. 


Rather, Rav Asi is referring to a case of two brothers who divided 
their inheritance, and one took land and the other one took money, 
and subsequently their father’s creditor came and took the land, as 
it was liened to his loan. Rav Asi’s ruling teaches that this brother 
whose land was taken can go and take a half share of the money 
together with his brother. 


The Gemara rejects this explanation: Isn’t that obvious? Is this one 
a son and that one not a son? Since they are both sons and equally 
inherited the estate of their father, they share responsibility for their 
father’s debts. If the creditor takes repayment of the debt from one 
brother, the other one must reimburse him. 


There are those who say that the Gemara rejects this explanation 
not because it is obvious, but on the contrary, because it is incorrect. 
As, one could look at it from the opposite direction, saying that one 
brother could say to the other: It was with this understanding that 
I took the money, that if it would be stolen from me I would not 
be reimbursed from your land, and it was with this understanding 
that you took the land, that if it would be seized from you by a 
creditor you would not be reimbursed from my money. 
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Rather, Rav Asi is referring to a case of two brothers who divided 
the land they inherited from their father, and their father’s creditor 
came and took the portion of one of them. Since the brothers 
carry joint responsibility for their father’s debt, the one whose 
portion was seized has a right to be reimbursed by his brother. Rav 
Asi’s ruling teaches that this may be done either by redistributing 
the remaining portion of land or by reimbursing him with money. 


The Gemara asks: But didn’t Rav Asi already explicitly say that 
ruling once before? Therefore, this cannot be the explanation of 
this ruling. As it was stated: In a case of brothers who divided the 
land they inherited from their father, and their father’s creditor 
came and took the portion of one of them," Rav says that the 
initial division of the land is voided and any remaining land is 
divided equally between the brothers. Shmuel says that each 
brother, upon taking his portion, relinquished [viter] any rights 
to be reimbursed if his portion were lost. And Rav Asi says that 
the brother whose portion was seized has a right to receive half of 
the remaining inheritance: He takes a quarter in land, and he 
takes the other quarter in money. 


The Gemara explains the rationale behind each opinion: Rav 
says that the initial division of the land is voided. This is because 

he holds that brothers who divided their inheritance are consid- 
ered to still be similar to heirs" with respect to the inheritance, and 

therefore they continue to share joint responsibility for their 
father’s debts. Consequently, any remaining land is divided equally 
between the brothers. 


And Shmuel says that each brother, upon taking his portion, 
relinquished any rights to be reimbursed if his portion were 
lost, as he holds that brothers who divided their inheritance are 
considered to be like buyers" of their respective portions, and each 
one is considered to be similar to a buyer who bought his portion 
without a guarantee" that would have provided him with a right 
to be reimbursed if his portion were seized by a creditor. 


NOTES 


Are considered similar to heirs — 1171 mW: According to this 
opinion, in essence, the estate continues to be considered as if it 
were in the possession of the deceased father, with the brothers 
each having proportional rights to it. Consequently, when the 
father’s creditor collects the debt, he is doing so from the father’s 
estate and therefore the rights of all the brothers are affected 
and must be recalculated (Sefer HaEshkol). 

The Ramban, in his commentary to tractate Bava Batra (107a), 
considers this issue at length. He explains that if the brothers 
are truly considered to continually be heirs with respect to their 
rights to the inheritance, then perforce one must assume that 
the halakha is in accordance with the tanna that holds that 
generally, there is retroactive clarification. In this context of 
inheritance, this means that when the father dies, each brother 
automatically gains the right to a specific portion of the inheri- 
tance. While at the time of death there is no way of knowing 
which portion each brother will receive, once the inheritance is 
divided among the brothers, it is retroactively clarified that the 
portion each of the brothers actually receives is one and the 
same as the portion to which each of them had automatically 
gained a right upon the father’s death. 

Ifa creditor comes and seizes land from one of the heirs, this 
results in a situation where they have not received equal por- 
tions and so it is apparent that the portions they received were 
not the ones to which they had automatically gained a right 
upon the father's death. Therefore, the land must be divided 
between the brothers once again. 


While this is certainly the explanation of the tanna who holds 
that there is retroactive clarification, the Ramban notes that the 
halakha does not generally follow this opinion. He therefore 
explains that Rav does not mean to say that the brothers are 
actually considered to be heirs; rather, as is indicated by his 
precise formulation, they are similar to heirs. This means that 
Rav fundamentally agrees with Shmuel that the brothers are 
considered to be the buyers of their respective portions, as the 
Gemara will soon note. Rav adds that in addition, it is assumed 
and understood that the brothers had a tacit agreement that 
in the event that the inheritance of one of the brother is to be 
seized by their father's creditor, the division of the inheritance 
should be voided, as it would were they to actually still be 
considered heirs. 


And similar to a buyer without a guarantee — Kow npa 
nay nyanya: There is a dispute whether a regular sale of land is 
considered to be guaranteed even when this was not specified 
during the transaction. Shmuel maintains that when people 
divide property upon ending their joint ownership there is no 
implied guarantee; both sides have the same level of knowl- 
edge with regard to the property being divided, and each takes 
his portions with the intention that if the portion of one of them 
is then seized by a creditor, he will suffer the loss. This is different 
from a regular sale, where the buyer is unaware of all the details, 
and therefore it might well be assumed that the sale is made 
with a guarantee (Tosafot). 


HALAKHA 


And the creditor came and took the portion of one of 
them, etc. — ^2) g2 tng bw spr Svar ain bya war In a 
case of brothers who divided the inheritance they received 
from their father, and their father’s creditor came and took 
the portion of one them, even if the brothers divided the 
inheritance such that one brother received the land and 
the other brother received the money, the initial division is 
voided and the remaining property is redistributed between 
the brothers. This is in accordance with the opinion of Rav 
(Rambam Sefer Mishpatim, Hilkhot Nahalot 10:1; Shulhan 
Arukh, Hoshen Mishpat 175:4). 


Brothers who divided their inheritance are considered 
to be like buyers — ninipd Pony wmx: Brothers who 
divided the inheritance they received from their father have 
the halakhic status of buyers of their respective portions. 
Therefore, in the Jubilee year they must return the land to 
each other and divide it once more. They are considered 
to be buyers also with regard to the extended permitted 
use of the other's land. One may use the other's land as 
a path, erect a ladder on the other's land, and maintain a 
window that overlooks the other's land, because one who 
sells property, sells generously, i.e., with a maximal inclusion 
of property rights. This is in accordance with the opinion 
of Rav (Rambam Sefer Kinyan, Hilkhot Shekhenim 2:12 and 
Sefer Zera’im, Hilkhot Shemitta 11:20; Shulhan Arukh, Hoshen 
Mishpat 173:3). 


LANGUAGE 

Relinquish [viter] - m: From the Hebrew root vay, tav, 
reish, meaning additional, this word means to concede, 
renounce, or waive. The Sages used this word in several 
different ways, whether to refer to one who relinquishes his 
portion or rights, one who scorns something and sees it as 
worthless, or one who loses something completely. Here in 
the Gemara its usage follows the last meaning to indicate 
that the brother lost his portion completely. 
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NOTES 


One-third of his estate - ima why: Rashi explains that this 


means one-third of everything one owns. 

From the Gemara’s ruling here, the early commentaries 
infer that one is not required to spend his entire fortune in 
pursuit of a positive mitzva, even if that will mean missing the 
opportunity to fulfill that mitzva entirely. The Ra'avad explains 
that the reason for this is that the fulfillment of mitzvot should 
not lead one to become impoverished and a burden on the 
community. The Rashba adds that one is required to forgo all 
the money one has in order to avoid violating a prohibition. 
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And Rav Asi says that the brother whose portion was seized has 
the right to receive half the remaining inheritance. He takes a 
quarter in land and he takes the other quarter in money. This is 
because he is uncertain as to whether they are similar to heirs, 
in which case the remaining land should be redistributed between 
them, or whether they are similar to buyers who bought their 
portions with a guarantee, in which case the brother whose por- 
tion was taken should be reimbursed by his brother with a sum of 
money equal to the value of the land that was seized from him. 
Therefore, he takes a quarter in land and he takes the other 
quarter in money. 


As Rav Asi had already stated the halakha of brothers who divided 
their inheritance, the Gemara suggests another explanation of his 
statement. Rather, with regard to what did Rav Asi state that 
money is equivalent to land? He stated it with regard to the 
requirement of paying with one’s best-quality land, and is teaching 
that one may choose to pay with money instead of land. 


The Gemara repeats its original rejection of this suggestion: If 
so, then this is precisely the ruling of Rav Huna, and yet Rav 
Asi is presented as an independent ruling. The Gemara resolves 
the problem: Emend the statement and say: And similarly, Rav 
Asi said. 


§ Rabbi Zeira says that Rav Huna says: For the purchase of 
an object with which to fulfill a mitzva, one should spend up 
to one-third. 


The Gemara asks: To what does this one-third refer? 


If we say it means that one should spend up to one-third of his 
estate’ to perform a mitzva, but if that is so, and if it happened 
to him that he became obligated in three mitzvot at the same time, 
should he give his entire estate away in order to fulfill those 
mitzvot? One is certainly not required to do so. 


Rather, what Rabbi Zeira said is that for the embellishment of 
the performance of a mitzva, e.g., to purchase a more beautiful 
item used in the performance of a mitzva, one should spend up 
to one-third more" than the cost of the standard item used to 
perform the mitzva. 


Rav Ashi raises a dilemma: How is this one-third calculated? Is 
it one-third from within, i.e., he calculates the cost of a standard 
item, adds one-third of that value, and spends the total on pur- 
chasing a more beautiful item; or is it one-third from without, 
i.e., one-third of the sum he ultimately spends should be the addi- 
tional sum added in order to purchase a more beautiful item? The 
Gemara concludes: The dilemma shall stand unresolved. 


HALAKHA 


For the embellishment of a mitzva up to one-third more - 
why ‘sy myn awa: If one purchased an etrog that meets 
he minimum requirements for the mitzva and then found 
another etrog that was larger, it is a mitzva to pay one-third 
more of the price of the first etrog in order to exchange it 
or the larger one. This is in accordance with Rabbeinu Tam’s 
interpretation of the Gemara. Since he has already bought the 
first etrog, the mitzva is to pay only one-third more in order to 
exchange it, but if he is not able to do so, he is not obligated 
o purchase the second etrog. Others explain that if he finds 
wo etrogim, both of which are valid for the mitzva, and one 
is more beautiful than the other, the mitzva requires him to 


purchase the more beautiful etrog if it does not cost more than 
one-third more than the price of the less beautiful one. This is 
in accordance with Rashi's interpretation of the Gemara. The 
calculation of one-third is made from within, i.e., itis one-third 
of the value of the original etrog, as since the dilemma of how 
to calculate one-third of the value of the etrog stood unre- 
solved, the halakha is in accordance with the lenient opinion. 
The Magen Avraham notes that these halakhot are not limited 
to the purchase of an etrog but apply to the purchase of any 
object for a mitzva (Shulhan Arukh, Orah Hayyim 656:1, and see 
Mishna Berura there). 
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In the West, Eretz Yisrael, they say in the name of Rabbi Zeira: 
Of the money one spends on purchasing a more beautiful item to 
perform a mitzva, up to one-third more than the cost of a standard 
item comes from his own" finances, but from this point forward, 
any additional sum spent on purchasing a more beautiful item comes 
from the largesse of the Holy One, Blessed be He, i.e., God will 
reimburse him for spending that additional sum. 


MI S H N A With regard to anything for which I became 


responsible for safeguarding it to prevent it 
from causing damage, if it in fact causes damage, it is considered as 
if I actively facilitated that damage, and accordingly I must pay for 
it. In any case in which I facilitated part of the damage it caused, I 
am liable for payments of restitution for damage it caused, as if 
I were the one who facilitated the entire damage it caused. 


One is liable only with regard to damage caused to property for 
which, were he to use it for a non-sacred purpose, he would not be 
liable for the misuse of consecrated property;® with regard to damage 
caused to property that belongs to members of the covenant, i.e., 
Jews; and with regard to assigned property, the meaning of which 
the Gemara will explain. 


And one is liable for damage caused in any place except for a domain 
designated exclusively for the use of the one responsible for the 
damage. 


And one is liable for damage caused in a domain designated for the 
joint use of the injured party and the one liable for the damage. 


When an animal or item one is responsible to safeguard causes dam- 
age, the one liable for the damage caused by insufficiently safe- 
guarding it is obligated to pay payments of restitution for damage 
with his best-quality land. 


G E M ARA The Sages taught a baraita that elucidates 


the mishna’s ruling: With regard to anything 
for which I became responsible for safeguarding it to prevent it 
from causing damage, if it in fact causes damage, it is considered as 
if I actively facilitated that damage and accordingly must pay for it. 
How so? In the case ofan ox or a pit that one transferred to the care 
of a deaf-mute,” an imbecile, or a minor, whose presumed limited 
intellectual capacity means they are deemed incapable of sufficiently 
safeguarding them from causing damage, and the ox or pit caused 
damage, the halakha is that since the owner of the ox or pit did not 
fulfill his duty to safeguard them, he is liable to pay for the damage, 
which is not so in a corresponding case where the damage is caused 
by a fire.” 


An ox or a pit that one transferred to the care of a deaf-mute, 
etc. - 151 wind Paw 7131 Tiw: If one transfers his animal or a pit 
hat he dug to the care of a deaf-mute, an imbecile, or a minor, the 
owner remains liable for any damage they cause. The Rambam 
rules that he is liable even if the ox was tethered or the pit covered 
because the typical manner of an ox is to free itself from being 
he typical manner of a pit is for its cover to be 
dislodged. The Ra’avad disagrees, stating that the owner would 
not be liable in this case. The Rashba rules in accordance with 
he opinion of the Rambam (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 4:6, 12:8; Shulhan Arukh, Hoshen Mishpat 396:6, 410:30). 


ethered and 


HALAKHA 


Which is not so in a case where the damage is caused by a 
fire — Wa JD pw mn: If one transfers a fire into the care of a 
deaf-mute, an imbecile, or a minor, and the fire causes damage, 
the one who made the transfer is exempt from liability imposed 
by the courts but will nevertheless be punished by the hand of 
Heaven. This applies only when he transfers an ember and the 
damage is caused by the recipient fanning it into a flame. If he 
transfers a flame, he is liable for any damage caused because his 
actions led directly to the damage. This is in accordance with the 
opinion of Hizkiyya. The halakha follows his opinion and not that 
of Rabbi Yohanan because Hizkiyya was Rabbi Yohanan's teacher 
(Shulhan Arukh, Hoshen Mishpat 418:7). 


NOTES 
Up to one-third from his own — bwn why “y: Rashi 
explains that spending one-third more than the cost of 
a standard mitzva item fulfils a mitzva incumbent upon 
the individual, and for doing so he receives the appro- 
priate reward in the World-to-Come. If he spent more 
than one-third above the cost of a standard mitzva 
item, going above and beyond what is expected of 
him, he is assured that God will reimburse him for that 
extra sum while he is still living. 

Rabbeinu Hananel offers an entirely different expla- 
nation: The requirement to spend up to one-third more 
than the cost of a mitzva item applies to income that 
one earned through his own efforts. This is what the 
Gemara is referring to when it says: Up to one-third 
from his own. If he also acquired funds not through his 
own efforts, e.g., if he received a gift or found a valuable 
object, it is considered to be granted by God, and it is 
appropriate to use such funds to add to the extra one- 
third sum, in order to purchase an even more beautiful 
item with which to perform the mitzva. 

The Tzafenat Pa‘ane‘ah suggests that the intention 
is that additional sums used for purchase beyond the 
one-third mark may be taken from money that was 
designated to be used for charity or another mitzva. 


BACKGROUND 


Misuse of consecrated property — myn: The 
halakhot with regard to the misuse of consecrated 
property are presented briefly in the Torah (Leviticus 
514-16) and are expanded upon in tractate Me‘ila. This 
is the unintentional use, for personal gain, of items 
that have been consecrated to the Temple. One who 
unintentionally used consecrated property is required 
to donate to the Temple the value of the item that was 
used, with a surcharge of an additional one-fifth of its 
value. He must also bring a guilt-offering to atone for 
the offense. 
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NOTES 


The typical manner of an ox is to free itself - m3771 Tiw 
paint: Rashi explains that an ox will typically struggle until 
frees itself from being tethered, and similarly, any cover 
placed upon a pit will likely become dislodged. Because 
these events can and should be expected to occur, even 
though the owner took some steps to prevent the damage 
he remains liable for any damage that is caused. Ostensibly, 
this would apply even if he had never entrusted those pos- 
sessions into the hands of someone unable to safeguard 
them. 

Tosafot claim that an ox will become freed and a pit 
uncovered, only with another's intervention. Therefore, it 
is specifically in this case, where the owner entrusted them 
to the care of someone who lacked the intellectual abilities 
to safeguard them, that the owner should have considered 
the possibility that doing so could lead to damage being 
caused. It is for this reason that he is liable. 


LANGUAGE 

Handling [tzevata] - «nay: The root of this word is tzadi, 
beit, tav, which in Hebrew means to hold on to something. 
The word is also used as a noun to refer to tongs, as they 
are used to hold on to things. The root appears in a wider 
sense in the word tzavat, pinch, to describe things that are 
connected or bound together, such as tzevatim shel dagan, 
bound sheaves of grain. In the Gemara here, tzevata means 
handling. This spelling of the word is sometimes used as an 
alternate for the word tzavta, meaning company or people 
being together. 
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The Gemara elucidates: With what are we dealing? If we say that 
the baraita deals with a tethered ox or a covered pit, which cannot 
cause damage in the manner in which the owner left them, then 
the case in the corresponding situation of fire, where he is not liable, 
is where one transferred an ember to one of limited halakhic com- 
petence, which, had it been left alone, would not have erupted into 
a fire and caused damage. This cannot be correct, because if so, 
what is different here in the case of an ox and a pit, where one is 
liable, and what is different there in the case of the fire, that exempts 
him from liability? There seems to be no reason to differentiate 
between them. 


Rather, the baraita must be dealing with an untethered ox or an 
exposed pit, which can cause damage in the manner in which the 
owner left them. If so, then the case in the corresponding situation 
of fire, where he is not liable, is where one transferred a flame to one 
of limited halakhic competence, which can also cause damage in 
this form. The Gemara rejects this suggestion: But if so, why does 
the baraita state: Which is not so in the case of damage caused by 
a fire, as one is exempt from paying damages? But this is untenable, 
as didn’t Reish Lakish say in the name of Hizkiyya: They taught 
that one is exempt from damage caused by a fire only in a case where 
he transferred an ember to one of limited halakhic competence who 
then fanned it into a flame. But ifhe transferred a flame to him, the 
one who transferred the flame to him is liable for any damage caused. 
What is the reason? He is responsible because the capacity for it 
to cause damage is certain. 


The Gemara returns to its initial suggestion: Actually, the ruling of 
the baraita is stated with regard to a tethered ox or a covered pit, 
and the case in the corresponding situation of fire, where he is not 
liable, is where one transferred an ember to one of limited halakhic 
competence. And with regard to that which you said in order to 
reject this: What is different here in the case of an ox and a pit that 
causes him to be liable and what is different there in the case of 
the fire, that exempts him from liability? Seemingly, in all these cases 
the item was not able to cause damage in its current form, so he is 
exempt from liability. 


The Gemara explains: You could answer as follows: The typical man- 
ner of an ox is to free itself" from being tethered and the typical 

manner of a pit is for its cover to become dislodged. Therefore, as 

it is negligent to transfer an ox or pit to someone who is incapable 

of sufficiently safeguarding them, the one who transferred the ox or 
flame to them is liable. By contrast, with regard to an ember, as long 

as he leaves it alone it progressively dims, and the only way in which 

it will cause damage is if someone else actively fans it into a flame; 

therefore, he is not liable. 


The Gemara asks: And according to Rabbi Yohanan, who says: 
Even if the halakha is that if one transferred a flame to one of limited 
halakhic competence he is exempt, it is possible to say that the case 
in the corresponding situation here in the first clause of the baraita 
is stated with regard to an untethered ox or an exposed pit. The 
Gemara asks: But if so, what is different here in the case of an ox and 
a pit that causes him to be liable and what is different there in the 
case of the fire that exempts him from liability? Seemingly, in all these 
cases the item that was transferred is capable of causing damage in 
its current form, so he would be expected to be liable. 


The Gemara explains: There, in the case of fire, ultimately the deaf- 
mute’s handling [tzevata]' of the flame causes the damage, as if it 
were not for him moving the flame no damage would have been 
caused. Here, in the case of the ox and the pit, the deaf-mute’s 
handling of them does not cause the damage. Rather, the damage 
was caused even though they remained in exactly the same danger- 
ous state in which the one who had transferred them to the deaf- 
mute did so. Therefore, the damage is a result of that person’s 
negligence, and he is liable. 
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§ The Sages taught: There is a stringency that applies to the 
category of Ox" as opposed to the category of Pit, and conversely, 
there is a stringency that applies to Pit as opposed to Ox. 


The baraita elucidates: The stringency that applies to Ox as 
opposed to Pit is that if the ox kills a Jew, the owner is liable to 
pay a ransom" to the victim's heirs. And for killing a slave the 
owner of the ox is liable to pay thirty sela" to the slave’s master. 
Furthermore, in such a case, once the court hears the evidence 
and the verdict of the ox is complete and the court rules that 
the ox must be killed, it is prohibited to derive any benefit from 
the ox." And from then, it is considered that the typical manner 
of the ox is to proceed and cause damage. All of this is not so 
in the case of a pit that caused damage. And the stringency, 
i.e., the reason to be stringent, that applies to Pit as opposed 
to Ox is that with regard to the primary category of Pit, its 
initial formation, e.g., its digging, is done in a manner that can 
result in damage, and the one responsible for it is considered 
forewarned from its inception. This is not so with regard 
to Ox. 


There is a stringency that applies to the category of Ox as op- 
posed to Fire, and conversely, there is a stringency that applies 
to Fire as opposed to Ox. 


The baraita elucidates: The stringency that applies to the cate- 
gory of Oxas opposed to the category of Fire is that if an ox kills 
a Jew the owner is liable to pay a ransom, and for killing a 
slave the owner is liable to pay thirty sela. Furthermore, in such 
a case, once the court hears the evidence and the verdict of the 
ox is complete and the court rules that the ox must be killed, it 
is prohibited to derive any benefit from the ox. And if one trans- 
fers his ox to the care of a deaf-mute, an imbecile, or a minor, 
and it causes damage, he is liable. All of this is not so with regard 
to a fire. And the stringency that applies to Fire as opposed 
to Ox is that the one responsible for the fire is considered 
forewarned from its inception, which is not so with regard 
to an ox. 


There is a stringency that applies to the category of Fire as 
opposed to the category of Pit, and conversely, there is a 
stringency that applies to Pit as opposed to Fire. 


The baraita elucidates: The stringency that applies to the cate- 
gory of Pit as opposed to the category of Fire is that its initial 
formation, e.g., its digging, is done in a manner that can result 
in damage, and if one transfers it to the care of a deaf-mute, an 
imbecile, or a minor and it causes damage, one is liable. This is 
not so with regard to a fire. The stringency that applies to Fire 
as opposed to Pit is that the typical manner of a fire is to 
proceed and cause damage. And the one responsible for it is 
considered forewarned with regard to its consuming both some- 
thing that is fitting for it and something that is not fitting for 
it, i.e., both flammable and non-flammable items. This is not so 
with regard to a pit. 


The Gemara asks: But let the baraita also teach the following 
additional stringency: A stringency that applies to Ox as 
opposed to Pit is that if the ox damages vessels, the ox’s owner 
is liable to pay for the vessels, which is not so with regard to a 
pit, which incurs liability for its owner only for damage it causes 
to people and to animals but not to vessels. 


NOTES 
A stringency that applies to Ox — viwa ‘vain: When the 
baraita is referring to damage caused by Ox, this is refer- 
ring specifically to Goring, as opposed to one of the other 
categories of damage caused by an ox (see 2b). 


HALAKHA 


The owner of the ox is liable to pay a ransom — own Ww 
91377 Mw: If one’s animal kills a person, the animal is stoned 
to death. If the animal was forewarned, its owner is liable 
to pay a ransom to the victim's heirs, but if the animal was 
considered innocuous then he does not pay the ransom 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 10:2). 


And for a slave he is liable to pay thirty sela — ovbwa mm) 
Tay: If one’s animal killed a slave he must pay the slave's 
owner the fixed fine of thirty sela, irrespective of the age, sex, 
or value of the slave (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 11:1). 


Once the verdict...is complete it is prohibited to derive 
any benefit from the ox — ANITI WOK 17 W: If one's 
animal kills a person, once the ‘Verdict to kill itis ‘complete 
it is prohibited to derive any benefit from its meat, even if 
it is then ritually slaughtered (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 11:9). 
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NOTES 

The tanna taught and omitted — W) xan: This is a com- 
mon response to an attempted inference from an omission 
in a mishna. The idea is that the omission of a case from 
a mishna is not significant if the tanna did not list all of 
he possible cases. An alternative manner of expressing 
he same concept is the expression: Is that to say that 
he tanna should have continued reckoning cases like a 
peddler? The immediate rejoinder to this answer, as in the 
Gemara here, is for the Gemara to inquire: What else did 
he omit that he omitted this? In other words, in order to 
assert that the tanna did not list all possible cases, it must 
be proved that the tanna omitted additional examples. 


LANGUAGE 
Singed [sikhsekha] - 12939: The Sages use this verb to 
refer to a flame that does not consume the item, but rather 
surrounds and singes it. The root is apparently samekh, kaf, 
kafin the sense of covering, or wrapping. 


BACKGROUND 


Scorched his plowed field or singed his stones — mon 
MIX 713090112: Although fire cannot consume or destroy 
earth or stones, it can nevertheless cause changes to the 
physical and chemical properties of the soil, resulting in 
the land becoming damaged. When land is burned various 
organic materials that serve to enrich the soil, e.g., straw 
remnants and compost, are destroyed. Furthermore, the 
fire dries out the land, causing it to fissure, which hampers 
agricultural work. Similarly, a large fire may cause stones 
commonly used for building, such as limestone, to crack 
and possibly even fall apart. Even a small fire can cause 
changes in the chemical structure of the rocks, at least 
on their surface, making them softer, and in some cases, 
causing them to crumble when exposed to rain. 
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The Gemara explains: In accordance with whose opinion is this 
baraita taught? It is taught in accordance with the opinion of Rabbi 
Yehuda, who deems one liable also for damage caused to vessels 
by his pit. 


The Gemara challenges this: If the baraita is in accordance with 
Rabbi Yehuda, try to say and explain accordingly the latter clause, 
which states: The stringency that applies to Fire as opposed to Pit 
is that the typical manner ofa fire is to proceed and cause damage. 
And the one responsible for it is considered forewarned with regard 
to its consuming both something that is fitting for it and some- 
thing that is not fitting for it. This is not so with regard to a pit. 
The Gemara clarifies: Something that is fitting for it, what are 
these? Pieces of wood. Something that is not fitting for it, what 
are these? Vessels. And yet the baraita concludes: This is not so 
with regard to a pit, which indicates that liability is not incurred for 
damage done to vessels by one’s pit. The Gemara presents the dif- 
ficulty: If the baraita is in accordance with the opinion of Rabbi 
Yehuda, didn’t you say that Rabbi Yehuda deems one liable for 
damage caused to vessels by his pit? 


Rather, actually, the baraita is in accordance with the opinion of 
the Rabbis, and the additional stringency mentioned is true but 
was not mentioned because the tanna taught certain cases and 
omitted" others. The Gemara asks: What else did he omit that 
makes it reasonable to assume that he omitted this? As a tanna 
would never omit just a single case, perforce there must be more. 
The Gemara explains: He also omitted the case of damage done to 
a concealed item. Liability is incurred for damage done to a con- 
cealed item only when it was caused through a category of damage 
other than fire. If it is damaged by a fire that one lit, he is exempt. 


The Gemara suggests another explanation of the baraita: If you wish, 
say that actually the baraita is in accordance with the opinion of 
Rabbi Yehuda, and explain that the term: Something that is not 
fitting for it, in the baraita, does not serve to include vessels; with 
regard to vessels there is no distinction between Fire and Pit. Rather, 
it serves to include a case where a fire scorched another person's 
plowed field or singed [sikhsekha] his stones,’ which are ways of 
causing damage that cannot be caused by a pit. 


Rav Ashi objects to this suggestion: If so, let the baraita also teach 
the following additional stringency: A stringency that applies to 
Oxas opposed to Pit is that in the primary category of Ox one is 
liable if his ox damages another's ox that is in the category of dis- 
qualified consecrated animals," i.e., an animal set aside to be an 
offering that was disqualified from use and then redeemed. He is 
liable despite the fact that even after being redeemed it retains a 
degree of sanctity. This is not so with regard to damage caused by 
a pit" to a disqualified consecrated animal, as in that case he is not 
liable for the damage caused. 


Rav Ashi explains his objection: Granted, if you say that the baraita 
is in accordance with the opinion of the Rabbis, then since the 
tanna omitted that case of damage done to vessels, he also omitted 
this case of damage done to disqualified consecrated animals. But 
if you say that the baraita is in accordance with Rabbi Yehuda, 
what else did he omit that makes it reasonable to assume that he 
omitted this? 


If his ox damages another's ox that is in the category of 
disqualified consecrated animals — dips siw ja am iw 
pwan: One is liable for any damage caused by a disqualified 
consecrated animal that was redeemed. Similarly, he is liable 
for damage caused to such an animal. The reason is that once 


HALAKHA 
This is not so with regard to a pit — 112.3 13 pg ma: If a disquali- 
fied consecrated animal fell into a pit and died or was injured, 
the owner of the pit is exempt from liability. This is the halakha 
even if the animal had been redeemed (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 12:17 and see Ra'avad there). 


they have been redeemed they are no longer subject to the 
exemption that applies to consecrated animals (Rambam Sefer 


Nezikin, Hilkhot Nizkei Mamon 8:1). 
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The Gemara answers: He omitted the case of an ox that intention- 
ally trampled on a plowed field of another" person in order to 
cause damage. Since the damage was intentional it is included in 
the primary category of Goring and so one is liable. This manner 
of causing damage cannot be done by a pit. The Gemara rejects 
this: If one claims that the tanna omitted the case of damage done 
to disqualified consecrated animals only due to the fact that he 
also omitted the case of an ox that intentionally trampled on a 
plowed field of another person, that is not a sufficient justifica- 
tion. The latter case is not an additional independent omission, 
as it is included in that which is taught in that baraita: The strin- 
gency that applies to Fire as opposed to Pit is that the typical 
manner of a fire is to proceed and cause damage. The fact that 
there is no case in the category of Pit corresponding to an ox 
that intentionally trampled on a plowed field is addressed by 
this clause. 


§ The mishna states: In any case in which I facilitated part of 
the damage it caused, I am liable for payments of restitution for 
damage it caused, as if I were the one who facilitated the entire 
damage it caused. 


The Sages taught a baraita that elucidates the mishna’s ruling: In 
any case in which I facilitated part of the damage it caused, lam 
liable for payments of restitution for damage it caused, as if I 
were the one who facilitated the entire damage it caused. How 
so? In the case of one who digs a pit to a depth of nine hand- 
breadths, and another person comes along and completes the 
digging to a depth of ten handbreadths, the depth at which a pit, 
according to halakha, can cause death, only the latter individual 
is liable’ for injuries and death caused by the pit. Although the 
pit was already able to cause injury before the second individual 
deepened it, since by deepening it he increased its capacity to 
cause damage, he becomes liable for any damage it causes. 


The Gemara suggests: And this is not in accordance with the 
opinion of Rabbi Yehuda HaNasi, as it is taught in a baraita: In 
the case of one who digs a pit to a depth of nine handbreadths," 
and another person comes along and completes the digging 
to a depth of ten handbreadths, only the latter individual is 
liable for both injuries and death caused by the pit. Rabbi 
Yehuda HaNasi says: With regard to death caused by the pit, the 
responsibility is ascribed to the latter individual. With regard 
to damage caused by the pit, the responsibility is ascribed to 
the two of them. 


Rav Pappa said: The baraita refers only to a digger’s liability for 
death caused by a pit, and then the ruling of the baraita is unani- 
mous, i.e., it is in accordance with the opinions of both the first 
tanna and Rabbi Yehuda HaNasi. 


There are those who say that the preceding discussion took a 
slightly different form: The Gemara asks: Shall we say that the 
baraita is not in accordance with the opinion of Rabbi Yehuda 
HaNasi? Rav Pappa answered and said: The baraita refers only 
to a digger’s liability for death caused by a pit, and then the ruling 
of the baraita is unanimous. 


Rabbi Zeira objects to the explanation of the baraita, that the 
mishna is referring only to one specific case: But are there no 
more cases? But isn’t there the case of one who transferred his 
ox to five individuals" in order for them to safeguard it, and one 
of them was negligent in his duties and the ox caused damage? 
Isn't this individual liable for all the damage? This seems to be 
an additional example of the principle in the mishna that if 
one facilitated part of the damage caused, he is liable for pay- 
ments of restitution for the damage caused, as ifhe were the one 
who facilitated the entire damage, so the baraita should have 
mentioned it. 


NOTES 


Trampled on a plowed field of another - #22 w: Even 
though an ox is accustomed to plowing fields and the Torah 
even proscribes plowing with an ox and donkey together, 
indicating that an ox is commonly used to plow a field, it is 
unusual for an ox to independently go and trample a plowed 
field. Therefore, such damage is classified as being of the 
category of Goring, which primarily refers to damage from 
an ox that gores with its horn, which is also unusual conduct 
(Tosefot Talmid Rabbeinu Tam). 


The latter is liable - an piany: The baraita discusses a 
case where the first person dug a pit to a depth of less than 
ten handbreadths and the second person deepened the pit 
to more than ten handbreadths. In such a case the second 
person bears full and sole liability for any damage caused by 
the pit and the first person's involvement in digging the pit 
is disregarded. 

The early commentaries discuss whether this ruling can 

be extended to a case where the first person dug a pit of less 
than ten handbreadths and the second person deepened it 
toa depth that was still less than ten handbreadths. The Meiri 
claims that in this case both diggers share liability, and will 
each pay half the damages. He explains that it is uniquely 
in the case of this baraita that the first digger’s actions are 
disregarded, because the second digger changed the nature 
of the pit from one that can only cause damage to one that 
can cause death. Since its new status is entirely the product 
of the second digger, the first digger’s involvement is disre- 
garded. By contrast, whenever the halakhic status of the pit 
is not changed and the second digger merely contributes 
to its ability to cause damage, the first digger’s involvement 
continues to be relevant and both share liability. 
Rabbeinu Yehonatan of Lunel disagrees and claims that in 
any case in which a second person deepens the pit, since its 
capacity to cause damage is thereby increased, it is possible 
that any damage is entirely the fault of the second person, 
and therefore he, and not the first digger, bears full liability 
for the damage. 


HALAKHA 


One who digs a pit to a depth of nine handbreadths, etc. - 
31 AWA Wa 9m7: If one digs a pit to a depth of less than 
ten handbreadths and another person deepens the pit to 
ten handbreadths, either by digging deeper or by building 
up the edges of the pit, only the second individual is liable 
for injuries or deaths caused by the pit. This is in accordance 
with the tanna who disputes the opinion of Rabbi Yehuda 
HaNasi (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 12:12; 
Shulhan Arukh, Hoshen Mishpat 410:15). 


One who transferred his ox to five individuals, etc. — p2 
D1 DIK 24 anny iiw: In a case where one transferred his 
ox to five individuals so they could safeguard it, and one of 
them was negligent in his duties and the ox went out and 
caused damage, if the ox would not have been properly 
safeguarded without one of the guards, because the ox was 
particularly strong and it took all five individuals to safeguard 
it, then the one who was negligent in his duties is liable for 
all of the damage. If the ox would still have been properly 
safeguarded by the other individuals, then all the watchmen 
share liability. 

There are some who say that they share liability only in 
a case where immediately upon the first individual stating 
that he was stopping to safeguard the animal, the others did 
the same. If the others continued to safeguard the ox and it 
nevertheless caused damage due to their negligence, only 
they are liable and the one who stopped safeguarding it is 
exempt, as he can claim that when he left, the animal was 
still being safeguarded (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 4:7; Shulhan Arukh, Hoshen Mishpat 396:7). 
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HALAKHA =—W¥—¥——————_- 
Augmented by adding a bundle - abana maya: If various 
people place their bundles on an animal and it does not 
collapse, and another person places his bundle upon the 
animal and it collapses under the weight and dies, the latter 
individual is liable. If the animal was already unable to walk 
before he put his bundle on it, he is exempt from liability. If 
itis not clear if the animal was able to walk before he loaded 
it with his bundle, all who placed their bundles on the ani- 
mal share liability. This is in accordance with the Rambam’s 
interpretation of the Gemara (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 6:14; Shulhan Arukh, Hoshen Mishpat 383:4). 


— NOTES —HWH———_ 
Augmented by a bundle — abana maya: Rashi and most 
of the commentaries, including Rabbeinu Hananel, interpret 
the Gemara as referring to a case where one adds wood 
to a bonfire lit by another, causing it to flare up and cause 
damage. Accordingly, the Rashba explains that one is liable 
only if he adds a sufficient quantity of wood to cause a 
significant change to the fire, and he is not liable for adding 
a small amount. 

The Rambam has an entirely different interpretation of 
the Gemara. He understands it as referring to a case where 
people were loading items upon an animal. After several 
bundles had been loaded upon the animal's back one per- 
son added an additional bundle, which overburdened the 
animal, causing it to collapse and die. 


Perek | 
Daf1o Amudb 


HALAKHA 

Five people were sitting on one bench, etc. — 13 nwan 
9D) TMS pap by: If five people were sitting on a bench 
belonging to another, and it did not break, and then one 
additional person sat upon it or leaned upon it in such a 
way that he did not allow the others to get up, and the 
bench broke, even if it would have eventually broken under 
the weight of the first five people, since the last person 
hastened the process he is liable for the damage. Some rule 
that this applies only in a case where the people sitting upon 
it were unusually heavy, as otherwise the case would be 
comparable to one who borrows an animal that dies while 
performing its typical work, in which case the borrower is 
exempt from liability (Rambam Sefer Nezikin, Hilkhot Hovel 
UMazik 6:15; Shulhan Arukh, Hoshen Mishpat 381). 


LANGUAGE 
Bench [safsal] —bppp: From the Latin subsellium, meaning 
a low seat or a bench. Over time the word was used to refer 
specifically to a seat reserved for honored individuals, which 
was situated a little lower than the chair of the ruler. 


Bench at the baths of Pompeii 
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The Gemara rejects the possibility that the mishna could be referring 
to this case: What are the circumstances in which the negligent 
watchman bears full liability? If we say that without him the ox 
would not have been properly safeguarded because the ox was 
particularly strong and it took all five individuals to safeguard it, it 
is obvious that the negligent individual is liable for all the damage. 
The reason is that he alone, through his negligence, caused all the 
damage, not just part of it. Rather, the case must be where even 
without him the ox would still have been sufficiently safeguarded. 
The Gemara asks: But if that is the case, what did he do by not 
safeguarding it? It was still safeguarded without him, so he should 
not be liable for even part of the damage. It is apparent, then, that 
the mishna is not referring to this case. 


Rav Sheshet objects to the explanation of the baraita, that the 
mishna is referring only to one specific case: But isn’t there also the 
case of a fire that was left unattended by its owner and someone else 
augmented the fire by adding a bundle" of wood to it, thereby 
increasing the capacity of the fire to cause damage to another’s field? 
Even though he only increased the fire’s capacity to damage, he is 
liable for any damage it causes. Seemingly, this is an additional 
example of the mishna’s principle that if one facilitated part of the 
damage caused, he is liable for payments of restitution for the dam- 
age caused, as if he were one who facilitated the entire damage, so 
the baraita should have mentioned it. 


The Gemara rejects this suggestion: What are the circumstances? 


If the fire would not have spread to another person’s field without 
him adding bundles the fire, it is obvious that he alone is liable for 
the damage because he alone did everything that led to the damage. 
Rather, the case must be one where the fire would have spread even 
without him. The Gemara asks: But if that is the case, what did he 
do by adding bundles of wood? The fire would have spread without 
him, so he did not cause even part of the damage. It is apparent, then, 
that the mishna is not referring to this case. 


Rav Pappa objects to the claim of the baraita that the mishna refers 
only to one specific case: But isn’t there also that which is taught 
in a baraita: With regard to a case in which five people were sitting 
on one bench [safsal]"' and it did not break, and then one addi- 
tional person came and sat upon it and broke it with his added 
weight, the latter individual is liable for all the damage. And Rav 
Pappa said by way of clarification that this applies in a case where 
the last individual to sit down was as heavy as Pappa bar Abba.” 
Since he could have potentially broken it even on his own, he had 
no right to use it. In this case, even though the weight of the first 
five individuals was presumably a contributing factor in causing 
the damage, since the damage was ultimately caused by the addi- 
tional weight of the last individual, he is liable for all of the damage. 
Seemingly, this is an additional example of the mishna’s principle, 
and the baraita should have mentioned it. 


PERSONALITIES 


Pappa bar Abba - xax 33 X95: Also referred to with the title 
Rav, Pappa bar Abba was a man of great honor and wealth who 
lived during the same time as Rav Pappa (see Yevamot 21b). 
There were close relations between Rav Pappa and the house of 
Pappa bar Abba. The members of Pappa bar Abba's household 


related to Rav Pappa as their rabbi and master, asking him vari- 
ous questions in halakha. It also appears that the sons of Pappa 
bar Abba were Torah scholars, as they are found participating in 
talmudic discussions concerning matters of halakha together 
with Rav Pappa and Ravina. 
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The Gemara rejects this suggestion: What are the circumstances? 
If we say that without him the bench would never have broken 
under the weight of the first five people, then it is obvious that the 
last individual is liable for all the damage, as ultimately it was his 
action alone that caused the damage. Rather, it must be that even 
without him the bench would have broken under the weight of 
the first five people, and the last individual sat down just as it was 
about to break. The Gemara asks: But if that is the case, what did 
he do, i.e., why should he be liable at all? It is apparent, then, that 
the mishna is not referring to this case. 


The Gemara asks: Ultimately, how is the baraita cited by Rav 
Pappa to be explained? As the Gemara explained, the ruling of the 
baraita is understandable only if it is referring to a case where the 
bench would not have broken without him. But if that is the case, 
as the Gemara noted, it is obvious and therefore unnecessary to 
state it. 


The Gemara explains: No, it is necessary in a case where without 
him it would have broken in two hours, and now it broke in one 
hour. The baraita teaches that the last individual alone is liable and 
not the first five, as they can say to the last individual: Were it not 
for you, we would have sat a little bit more and then stood up; 
consequently, the bench would never have broken. Therefore, it was 
ultimately you who caused the bench to break, and therefore only 
you are liable. 


The Gemara rejects this suggestion, because in that situation the 
last individual would have a valid counterclaim: But let him say 
to them: Were it not for you continuing to sit on the bench after I 
sat down, the bench would not have broken, as under my weight 
alone it would not have broken. Accordingly, we should share 
the liability for damaging it. 


The Gemara offers a different suggestion: No, it is necessary in a 
case where instantaneously, as he was leaning upon the other five 
people, the bench broke. 


The Gemara asks: If so, it is obvious that he alone is liable, as his 
action alone caused the damage, and the other five could not have 
done anything to prevent it as he was leaning upon them. 


The Gemara explains: The ruling is necessary lest you say that when 
one causes damage with one’s direct force it is not equivalent to 
a situation where one causes damage with one’s body. If he broke 
the bench by actually sitting down upon it, his action would be 
considered a direct act of damage completed with his body and he 
alone would be liable even though the other peoples’ weight was a 
contributing factor. In this case, since he broke the bench by merely 
leaning upon the others sitting there, it is his force that led to the 
damage, not his body, and one might have thought that since the 
weight of the others certainly contributed to the breakage they 
should share liability. Therefore, the baraita teaches us that causing 
damage with one’s direct force is equivalent to causing damage 
with one’s body." And it teaches that the halakha is that anywhere 
that one would be liable if his body broke something, one is also 
liable if his force broke something. 


The Gemara continues to consider the possibility that there are 
additional cases covered by the mishna’s ruling aside from the 
one listed in the baraita: And are there not more cases? But isn’t 
there also the case of that which is taught in a baraita: If one was 
beaten by ten people" with ten sticks, whether they beat him 
simultaneously or one after the other, and he died, they are all 
exempt from liability for killing him. Rabbi Yehuda ben Beteira’ 
says: Where they beat him sequentially, the last individual to beat 
him alone is liable, because he hastened his death. In this case, the 
other individuals contributed to the man’s death, but the last one 
alone is liable. Why didn’t the baraita also mention this case? 


NOTES 

Direct force is equivalent to one’s body — 37 15143 ins: 
The Gemara earlier (3b) presumed that when one causes 
damage by using the force of his body he is liable for the 
damage caused, and the Gemara does not discuss whether 
causing damage in this manner is tantamount to causing 
damage with the body itself. In this case, the force being 
expended by leaning is clearly not the same as the force he 
would exert if his entire body would sit on the bench, and 
therefore it could be possible to exempt him from paying 
all of the damages. The baraita is innovating that even in 
such a case, causing damage with the force of one’s body is 
tantamount to causing damage with the body itself (Shitat 
HaKadmonim). 


HALAKHA 
Was beaten by ten people, etc. — 131 DIN 93 TIWy AMT: 
If one was beaten by ten people with ten sticks, whether 
they beat him simultaneously or one after the other, if he 
died they are all exempt from liability for killing him. This is 
in accordance with the opinion of the Rabbis (Rambam Sefer 
Nezikin, Hilkhot Rotze’ah UShmirat HaNefesh 4:6). 


PERSONALITIES 

Rabbi Yehuda ben Beteira — xyNa ja M17 137: The Benei 
Beteira family produced renowned Sages over several gen- 
erations. Some members of the family served as the Nasi 
during the time of Hille! but later transferred the position to 
him. It is almost certain that there were two Sages named 
Yehuda ben Beteira. The second may have been the grandson 
of the first. Both lived in the city of Netzivin in Babylonia: One 
lived while the Temple was still standing and the second lived 
at the end of the tannaitic period. The latter was one of the 
greatest Torah scholars of his age and organized the study of 
Torah throughout Babylonia before the great yeshivas were 
established. He was venerated by the Sages of Eretz Yisrael. 
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NOTES 


He shall not pay for the torn animal itself - mayyy 79W 
aby xb: Rashi explains that the word ed, witness, should 
be interpreted based on the way it would be read were it 
not vocalized, i.e., it should be read as ad, meaning until. 
Furthermore, with regard to the verse (Exodus 22:12), the 
word should be read as introducing the latter half of the 
verse and not as the last word of the first clause. Accord- 
ingly, the latter part of the verse reads: Until the torn 
animal he shall not pay, and this indicates Rav Kahana’s 
statement. 

Rabbeinu Hananel appears to expound the verse 
based on its straightforward reading. He interprets the 
phrase “the torn animal he shall not pay” to mean that 
one should not pay the current value of the torn animal; 
rather, one should pay the value of the animal less the 
value of its carcass. 
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The Gemara explains: The baraita is not speaking of one’s liability 
to receive the death penalty, only of one’s liability to pay damages. 


And if you wish, say instead that the baraita is not speaking of an 
issue that is the subject of a dispute. The Gemara asks: But isn’t it? 
But didn’t we uphold that the case stated in the baraita concerning 
a pit is subject to a dispute, and it is not in accordance with the 
opinion of Rabbi Yehuda HaNasi, but of the Rabbis? The Gemara 
explains: We will interpret the baraita to be in accordance with 
the opinion of the Rabbis and not to be in accordance with the 
opinion of Rabbi Yehuda HaNasi, but we will not interpret it to be 
in accordance with the opinion of Rabbi Yehuda ben Beteira and 
not in accordance with the opinion of the Rabbis. In other words, 
although we will interpret the baraita as referring to a case that is 
subject to a dispute, that applies only if it is in accordance with the 
majority opinion in that dispute. 


§ The mishna teaches: In any case in which I facilitated part of the 
damage it caused, I am liable for payments of restitution for damage 
it caused, as if I were the one who facilitated the entire damage. The 
Gemara notes that the mishna does not teach: I am liable for the 
damage it caused, rather: I am liable for payments of restitution 
for damage it caused. The Hebrew terms: Payments of restitution 
[tashlumim], and: To complete [lehashlim], share the same Hebrew 
root. This alludes to the halakha that the payment of damages is 
required only in order to complete the injured party’s compensation, 
which is already partially accounted for, as the injured party is able 
to recover his dead animal’s current value by selling its carcass. 
Accordingly, the one liable for the damage is not required to pay the 
animal's prior value; rather, he must pay only the difference in its 
value from before it was damaged and its current state. 


The Gemara notes: We already learned this, as the Sages taught 
in a baraita: The mishna uses the term: Payments of restitution 
for damage, as opposed to simply stating: One is liable for the 
damage caused, to allude to the halakha that the one who is liable 
must pay only for the decrease in the value of the animal. This 
assumes that the injured party is able to recover his animal’s current 
value by selling the carcass. Therefore, the mishna teaches that 
the owner of the injured animal attends to, i.e., retains ownership 
of, the animal carcass so that, if he wishes to, he may sell it and 
keep the proceeds. 


The Gemara asks: From where are these matters derived? Rabbi 
Ami said: As the verse states: “One who strikes an animal shall 
pay for it [yeshallemenna]” (Leviticus 24:18). Do not read the final 
word yeshallemenna, meaning he shall pay for it; rather, read it as 
though it were vocalized as yashlimenna, meaning he shall complete 
it, to teach that he shall complete the injured party’s compensation, 
which is already partially accounted for by the injured party’s right 
to sell his animal’s carcass. 


Rav Kahana said that this halakha is derived from here: The verse 
states with regard to a case where an animal was entrusted with a 
paid bailee who did not fulfill his duty to safeguard it, and the animal 
was attacked by a wild beast: “If it be torn in pieces, let him bring 
a witness, the torn animal he shall not pay” (Exodus 22:12). Rav 
Kahana expounds the verse to mean that he shall pay only up until 
the value of the torn animal; but he shall not pay for the torn animal 
itself." In other words, he pays only the difference in value between 
the animal before it was injured and its current torn state. If the owner 
of the injured animal wishes to fully recover his loss he must sell 
the animal’s carcass and keep the proceeds. 


Hizkiyya said that this halakha is derived from here: The verse states 
with regard to a person's ox that fatally gored another ox: “He shall 
pay an ox for the ox, and the carcass shall be his” (Exodus 21:36), 
meaning the carcass belongs to the injured party, the owner of the 
gored animal. 
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And similarly, the school of Hizkiyya taught in a baraita: The verse 
states: “And the carcass shall be his” (Exodus 21:36). The verse 
means the carcass belongs to the injured party. Do you say it belongs 
to the injured party? Or perhaps it belongs only to the one liable 
for the damage? To this suggestion, you should say: It could not have 
been that. 


The Gemara asks: What does the baraita mean by: It could not have 
been that? 


Abaye said: If it enters your mind to say that the animal carcass is 
the property of the one liable for the damage, let the Merciful One 
write: “He shall pay an ox for the ox,” and then be silent and state no 
more. Why do I need the verse to continue: “And the carcass shall 
be his”? Conclude from it that the carcass belongs to the injured 


party. 


The Gemara notes: And it is necessary to have multiple sources for 
this halakha, as if the Merciful One wrote only: “One who strikes an 
animal shall pay for it,” I could claim that only in that case does one 
have to pay for only part of the damage because it is an uncommon 
occurrence. But in the case of a torn animal, which is a common 
occurrence, I will say that his liability should not be limited to the 
difference in value between what the animal had been worth and 
the carcass, but he should pay for the entire value of the injured 
animal. Therefore, it is necessary to explicitly state the halakha also 
in that case. 


And if the Torah had taught us only the case ofa torn animal, I could 
claim that only in that case does one have to pay for only part of the 
damage because the damage occurred by itself, i.e., it was not directly 
caused by the one liable for it. But in the case of one who strikes an 
animal, who does so by direct action, I will say that his liability should 
not be limited. Therefore, it is necessary to explicitly state the halakha 
also in that case. 


And if the Torah had taught us only these two cases, I could claim 
that only in those cases does one have to pay for only part of the dam- 
age, this one because it is an uncommon occurrence, and that one 
because the damage occurred by itself. But in a case where one’s ox 
gores another’s ox, of which the Torah states: “And the carcass shall 
be his,” which is a common occurrence, and the damage is considered 
to have been inflicted by its owner’s direct action, since it was under 
his guard, I will say his liability should not be limited. 


And if the Torah had taught us only the case in the verse “And the 
carcass shall be his,” I could claim that only in that case does one have 
to pay for only part of the damage because it is one’s property that 
causes damage. But here, in the case of one who strikes another’s 
animal, where one causes damage with one’s own body, I will say his 
liability should not be limited. Therefore, it is necessary to explicitly 
state the halakha in each case. 


Rav Kahana said to Rav: But according to the statement of Hizkiyya, 
as explained by Abaye, the only reason the injured party retains own- 
ership of the carcass is that the Merciful One wrote: “And the carcass 
shall be his,’ but were it not for that I would say that the carcass is 
the property of the one liable for the damage. 


Rav Kahana questions the need for the Torah to teach this: Now, if 
the one liable for the damage had in his possession the carcasses of 
several torn animals, he could give the injured party a carcass as 
payment, as the Master said above (7a): The verse states: “He shall 
recompense” (Exodus 21:34), to include items worth money, and 
even bran, a relatively inferior commodity, as valid items with which 
to pay restitution. Is it necessary for the Torah to teach that he can 
pay restitution with his, i.e., the injured party’s, animal carcass? Grant- 
ing ownership of the carcass to the injured party seems pointless, 
because even had the Torah granted it to the one liable for the damage, 
he could give it to the injured party as payment. 
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HALAKHA 


The diminishing value of the carcass — may nna: The 
injured party sustains the loss due to the depreciation in 
he value of the carcass between the time of its death and 
he time when the case is brought before the court. For 
example, if an ox gored and killed an animal worth two 
hundred dinars, and the carcass is worth only one hun- 
dred dinars, then the owner of the belligerent ox is liable 
o pay one hundred dinars even if by the time the case is 
brought to court the value of the carcass has diminished 
o eighty dinars. This applies only where the owner of the 
illed animal was aware of the death from the moment of 
its death. If he was not immediately aware of it, then the 
owner of the belligerent ox is liable for any depreciation 
in the carcass’ value until the point its owner became 
aware of it (Rosh). Some say (Nimmukei Yosef) that even 
if the depreciation was due to a decline in the general 
market value of carcasses, the injured party sustains the 
loss (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 7:8-9; 
Shulhan Arukh, Hoshen Mishpat 403:2). 


Perek I 
Daf11 Amuda 


LANGUAGE 
Carcass [aduda] - m17y: Derived from the word ad, 
meaning booty or spoils, as employed in the verse: “A 
ravenous wolf, in the morning he devours the spoils [ad], 
at night he will devour the booty” (Genesis 49:27). Accord- 
ingly, aduda technically is referring to the carcass of an 
animal killed by a beast of prey. 
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The Gemara explains: It is necessary only for the issue of who 
sustains the loss due to the diminishing value of the carcass" 
between its death and when the case is brought before the court. By 
granting ownership of the carcass to the injured party from the 
moment of the animal’s death, the Torah limits the damages to 
the difference between the value of the animal when it was alive and 
its value immediately after it is killed, irrespective of what happens 
to the carcass afterward. 


The Gemara asks: Shall we say that the issue of the diminishing 
value of the carcass is a dispute between tanna’im? As it is taught 
in a baraita: The verse states with regard to a case where an animal 
was entrusted with a paid bailee and was attacked by a wild beast: 
“Ifit be torn in pieces, let him bring a witness [ed]” (Exodus 22:12). 


This means that the bailee should bring witnesses that the animal 
was mauled through circumstances beyond his control, and 
based on their testimony he is exempt from liability. Abba Shaul 
says: The word ed should not be interpreted as witness, but as 
carcass. Accordingly, the bailee should immediately bring the 
carcass [aduda]' to court in order to appraise its current value. 


What, is it not so that they disagree about this matter: That one 
Sage, Abba Shaul, holds that the loss due to the diminishing value 
of the carcass is sustained by the injured party, and so there is a 
need to appraise its value immediately in order to correctly assess 
how much the one liable for the damage must pay, and the other 
Sage, the first tanna, holds that the loss due to the diminishing 
value of the carcass is sustained by the one liable for the damage 
because the Torah granted him ownership of it. 


The Gemara rejects this: No, everyone agrees that the loss due to 
the diminishing value of the carcass is sustained by the injured 
party, since he owns it, and here they disagree concerning who 
must go to the effort of retrieving the carcass and transporting it 
to the court to be appraised. 


And so it is taught in a baraita: Others say: From where is it 
derived that it is incumbent upon the owner of the pit to raise the 
ox" from his pit after it was killed by falling into it? The verse states: 

“The owner of the pit shall pay; he shall restore money to its owner, 
and the carcass shall be his” (Exodus 21:34). They read the term 

“and the carcass” as a second subject of the term “he shall restore.” It 
therefore indicates that the one liable for the damage must restore 
the carcass to the injured party by retrieving it. The fact that this 
opinion is introduced with the phrase: Others say, suggests that it 
stands in opposition to another opinion. That other opinion appar- 
ently holds that the owner of the injured animal is responsible for 
retrieving the carcass. 


Abaye said to Rava: What are the circumstances in which the one 
liable for the damage is required to go to this effort, to retrieve the 
carcass from the pit? 


That it is incumbent upon the owner of the pit to raise the 
ox- nibyab qian bya byw: If an ox fell into a pit and died as 
a result, the owner of the pit is responsible to raise the carcass 
out of the pit and deliver it to its owner. This is in accordance 


with the opinion of Abba Shaul and others. Sma, citing Rosh, 


HALAKHA 


rules that the responsibility to physically remove the ox from 
the pit rests on the owner of the animal, but the owner of the 
pit must pay the expenses (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 7:13; Shulhan Arukh, Hoshen Mishpat 403:3, and see Pithei 
Teshuva there). 
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If we say that while still inside the pit, the carcass is worth 
a dinar, and when it is at the edge of the pit, since it is more 
accessible, its market value increases and is worth four dinars, 
then when the one liable for the damage expends the effort to 
retrieve the carcass, he is expending the effort for his own sake, 
since by increasing the value of the carcass he reduces his own 
liability. Therefore, he will certainly retrieve it of his own accord, 
and it is not necessary for the Torah to require him to do so. 


Rava said to him: No, it is necessary to require him to retrieve 
the carcass in a case where, while still inside the pit the carcass 
is worth one dinar, and when it is at the edge of the pit, despite 
being more accessible, it is still worth one dinar. Since it is 
of no benefit to him to retrieve it, the Torah had to require him 
to do so. 


The Gemara asks: But is there ever a case like this, where despite 
being more accessible its market value does not change? The 
Gemara answers: Yes, as people say, a beam of wood in the city 
sells for a dinar, and a beam of wood in the field also sells for a 
dinar, despite the fact that it needs to be transported from there 
to the city. 


§ Shmuel says: The practice of the court is that when an animal 
or other item is stolen and then is damaged or dies, the court 
does not appraise its current value and assign ownership of 
it to its owner, in order that the perpetrator should have to pay 
only the difference between its prior value and its current value, 
neither for the sake of a thief nor for the sake of a robber. Rather, 
the thief or robber acquires ownership of the carcass or damaged 
item and compensates the owner for its prior value. The court 
appraises the item or carcass only for damages, as the Gemara 
explained above. And I say that they appraise the item or animal 
even for a borrower" who borrowed an item and while it was in 
his possession it became damaged, or who borrowed an animal 
and while it was in his possession it died, and Abba, i.e., Rav, 
concedes to me. 


A dilemma was raised before them: Is this what Shmuel is 
saying: The court appraises the value of an item or a carcass 
even for the sake of a borrower, and Abba concedes to me; or 
perhaps, this is what Shmuel is saying: And I say that the court 
does not appraise its value even for a borrower, and Abba 
concedes to me? 


Come and hear a resolution from the following incident: There 

was a certain man who borrowed an ax’ from another and he 

broke it. He came before Rav to rule if, and how much, he was 

liable to pay for it. Rav said to him: Go and pay him with a full- 
fledged ax, i.e., you must compensate the owner for the full value 

of the ax that you broke. The Gemara suggests: Conclude from 

it that the court does not appraise its value for the sake of a 

borrower. 


The Gemara rejects this: On the contrary, from the fact that 
Rav Kahana and Rav Asi said to Rav on that occasion: Is this 
the halakha? And Rav remained silent, this suggests that he 
conceded to their opinion that the borrower should not have 
had to pay the full value of the ax. Accordingly, conclude from 
it that the court appraises an item’s value for the sake of a 
borrower. 


An amoraic dispute was stated: Ulla says that Rabbi Elazar 
says: The court appraises a stolen item’s value for a thief and 
for a robber. Rav Pappi says: It does not appraise its value 
for them. The Gemara concludes: And the halakha is that the 
court does not appraise value either for a thief or for arobber; 
but it appraises value for a borrower," in accordance with the 
opinion of Rav Kahana and Rav Asi. 


NOTES 


And | say even for a borrower — Sew AS WIN INI: From 
the comments of Tosafot it would appear that the dispute 
concerning the borrower depends on how to understand the 
reason why no appraisals are made for a robber or a thief. Two 
rationales may be offered for that halakha: One possibility is 
that the theft of the item is considered, to a certain extent, 
transfer ownership of the item to the thief or the robber. Sinc 
the item is transferred into their possession, they are liable to 
repay its entire value, and for the same reason it is they who 
will sustain the depreciation in its value. The second possibility 
is that an appraisal is not made for a thief or robber in order to 
penalize them for their transgression. In the case of a borrower, 
the second rationale clearly does not apply. Ostensibly, the first 
rationale does apply, since just as thief or robber can be said to 
have taken possession of the item, so too a borrower can be 
considered to have acquired a limited form of ownership of the 
item for the duration of his possession of the item. 


om Oo 


BACKGROUND 


Ax — Kat: This tool is possibly similar to the kardom mentioned 
in the Mishna. The kardom has been identified as the Roman 
dolabra, a tool similar to the contemporary pickax. 


Dolabra 


HALAKHA 


The court does not appraise value either for a thief or for a 
robber — tod x) axb x paw px: In the case of one who stole 
an item, whether he is a thief or a robber, if the item then broke 
or depreciated in value, he must restore to the injured party an 
equivalent item or pay the injured party the value of the item 
he stole, after which the thief or robber may keep the item. This 
is based on the principle that one does not appraise a stolen 
item's value for the sake of a thief or a robber. 

A thief is required to pay his victim twice the value of the item 
he stole. This payment combines the restitution for the value 
of the item he stole and a fine that is equal to the value of the 
item. The Ra’avad rules that this double payment is calculated 
as follows: The restitution for the value of the item is calculated 
to be the value of the item before it was stolen and not just the 
difference between its prior value and its current value. This is 
based on the principle that one does not appraise a stolen item's 
value for the sake of a thief. By contrast, in calculating the size 
of the fine, one does appraise a stolen item's value. The fine is 
set as the difference between the item's prior value and its cur- 
rent value. The Rambam disagrees and holds that even when 
calculating the fine one does not appraise a stolen item's value; 
rather, the thief pays twice the prior value of the item (Maggid 
Mishne). The Rema adds that if the thief does not have money 
with which to pay, he may pay using even the broken shards 
themselves just as he could pay the victim with any other type 
of movable property in his possession (Nimmukei Yosef, citing 
Ramah). The Rambam writes that if the injured party is willing, 
he may take possession of the shards and then the thief need 
pay only the difference in value between the item’s prior value 
and value of the shards (Rambam Sefer Nezikin, Hilkhot Geneiva 
415 and Hilkhot Gezeila VaAveda 2:15; Shulhan Arukh, Hoshen 
Mishpat 354:5, 362:13). 


It appraises value for a borrower — paw Sew: If one bor- 
rows an item and it breaks, or if one borrows an animal and it 
is injured, the court appraises the value of the borrowed item 
prior to it being broken as compared to its current value, and 
the borrower returns the broken item or injured animal to its 
owner and pays the difference in value. This also applies in a case 
where the animal dies, in which the borrower gives the carcass 
to the owner and pays the difference in value (Rambam Sefer 
Mishpatim, Hilkhot Sheela UFikadon 1:3; Shulhan Arukh, Hoshen 
Mishpat 344:2). 
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LANGUAGE 


Afterbirth [shilya] - xu: In modern Hebrew the word 
shilya is used to refer specifically to the placenta. In the 
Gemara, the term refers both to the placenta, the fetal mem- 
branes, and the umbilical cord that exit a woman's body 
following delivery. Consequently, the translation here uses 
afterbirth. See tractate Nidda 26a and Tosefta, Nidda 4:9. 


BACKGROUND 


Afterbirth - wow: The placenta is a mass filled with blood 
vessels affixed to the wall of the uterus through which, by 
way of the umbilical cord, the fetus is nourished. Shortly 
after birth, usually within the first hour, the placenta sepa- 
rates from the uterus and emerges from the body. There are 
cases where the placenta is retained in the body for periods 
of up to several days, which is a potentially life-threatening 
condition. 

The existence of a placenta is clear evidence that a 
woman or a female animal was pregnant. Such a sign is 
important when there is uncertainty as to whether there 
had been a birth, which is relevant for the halakhot of impu- 
rity and for defining whether subsequent offspring will have 
the status of a firstborn. If a placenta emerges, even if there 
is no fetus present, it is assumed that either the fetus was 
delivered and taken away or it never developed properly 
and is therefore indiscernible. The case discussed by the 
Gemara here is referring to a partially delivered placenta 
without a newborn, and it is assumed that the fetus died 
in utero at some stage and its remains are dissolved in the 
placenta. 


HALAKHA 


One counts from the first day — ,iwx77 pa ay pain: If part of 
the afterbirth emerged on the first day of a woman's miscar- 
riage and part of it emerged on the second day, she must 
consider both the possibility that her period of impurity 
began on the first day and the possibility that it began only 
on the second day. This is in accordance with the opinion of 
Rava, cited in the Gemara (Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 10:15; Shulhan Arukh, Yoreh De'a 194:6). 


If part of the afterbirth emerged, it is prohibited to eat 
it — Maya mp Anypa INY KIW: If part of the after- 
birth of a pregnant animal emerged and then the animal 
was slaughtered, if the afterbirth remained connected to 
an unborn fetus, that which emerged is forbidden and that 
which remained inside the body together with the fetus, 
may be eaten. If it was not connected to a fetus, it may not 
be eaten, due to the possibility that it contained another 
fetus that was in the part of the afterbirth that emerged 
(Rambam Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 5:13). 


Perek I 
Daf11 Amud b 


66 


BAVA KAMMA ' PEREK I: 11B: WAT’ p15 


NIZW IYIN 137 Y NAY VN) 
AYPA Pw] Ova NYPA TSW 
Pex p md pin -aw oa 


NYANI - JVI TID 831) N 


XPT Nit bap pd NNT KAN 
Worn AY Aw 


KIDI Mewin WNYKI WN ne 
ap hg KAD N? 


ww NYPA PRT? YDUN KPINA 
apy sow syan 242) Noa 
TPE pga TDN AYPA 

manga TN po Tw 


spag maa 


myn T7 Noa RNP! nypa wry 
JP ynwn xp abi wre anypa 


§ The Gemara cites additional halakhot taught by Ulla, citing 
Rabbi Elazar: When a woman gives birth or miscarries a fetus she 
is thereby rendered ritually impure (see Leviticus 12:1-5). Even if 
she delivers only the afterbirth, with no discernible fetus, she is 
rendered ritually impure due to the possibility that the fetus was 
dissolved in the afterbirth, and it is therefore considered as though 
she delivered it (Nidda 24b). The length of the period ofimpurity 
depends on the sex of the child. In the case where it is unclear what 
the sex is, she must observe the longer period of fourteen days 
(Nidda 29a). At the end of that period she may purify herself by 
immersing in a ritual bath. And Ulla says that Rabbi Elazar says: 
If part of the afterbirth [shilya]‘® emerged on the first day of a 
woman's miscarriage and part of it emerged on the second day, 
one counts the period of ritual impurity from the first day." 


Rava said to him, to Ulla: Whatis the rationale for your opinion 
to begin counting from the first day? It would appear to be based 
on the following: Ritual impurity is engendered only once the 
woman has delivered the fetus. This is defined as the emergence 
of the majority of the fetus or its head. Since in this case the fetus 
is not discernible, one must consider the possibility that it had 
already emerged on the first day, and therefore one is required to 
act stringently and regard her as impure from the first day. 


Rava questions the propriety of acting stringently in this case, 
as it is a stringency that results in a leniency, because if she 
begins counting from the first day, you will also render her fit to 
immerse and become pure from fourteen days after the first day. 
This is a leniency because it is possible that the majority of the 
fetus emerged only on the second day and therefore her period of 
impurity began only then. She will therefore remain impure until 
the fifteenth day. 


Rather, Rava said: With regard to being concerned for the 
possibility that she is impure from the first day, she should be 
concerned. But with regard to counting the period of impurity, 
one counts only from the second day. 


The Gemara asks: What is Ulla teaching us through this halakha? 
Does he mean to teach us that part of the afterbirth does not 
emerge without part of the fetus inside? But we already learned 
that in a mishna (Hullin 77a): When an animal is ritually slaugh- 
tered, the animal and everything inside it becomes permitted for 
consumption. This applies to an unborn fetus as well. If prior to 
the slaughter the majority of the fetus emerged, it is considered 
to have been born, and therefore the entire fetus, even the part 
that is still within its mother, is not rendered permitted for con- 
sumption by the slaughter. Accordingly, if part of the afterbirth 
emerged prior to the slaughter, it is prohibited to eat it," because 
an afterbirth is a sign of a fetus in a woman and a sign of a fetus 
in an animal. 


The Gemara explains: If I would know this only from the mishna, 
I would say 


that there is a possibility that part of the afterbirth will emerge 
without part of the fetus inside, and the reason that the Sages 
forbid eating the afterbirth is due to a rabbinic decree prohibiting 
a case where part of an afterbirth emerges from the womb and 
part of it remains inside, due to the possibility that one may con- 
fuse it with a case where all of the afterbirth emerges. Therefore, 
Ulla teaches us that, in fact, part of the afterbirth does not emerge 
without part of the fetus inside. 
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The Gemara cites another halakha taught by Ulla, citing Rabbi 
Elazar: And Ulla’ says that Rabbi Elazar says: With regard to a male 
firstborn child who was mauled" by an animal within thirty days" 
of his birth and died, one is not required to redeem him, as the 
requirement to do so, by paying five sela to a priest, applies only once 
the child is thirty days old (see Numbers 18:15-16). 


And similarly, Rami bar Hama taught a baraita: Since it is stated: 

“Yet you shall redeem” (Numbers 18:15), one might have thought 
that even if a male firstborn child was mauled by an animal within 
thirty days of his birth one should redeem him. Therefore, the 
verse states “yet you shall redeem’; the addition of the word “yet 
serves to differentiate and limit the requirement to redeem the 
firstborn male. 


” 


The Gemara cites another halakha taught by Ulla, citing Rabbi 
Elazar: And Ulla says that Rabbi Elazar says: A large animal, such 
as a cow or a horse, is acquired by the buyer pulling the animal. 


The Gemara asks: But didn’t we learn in a mishna (Kiddushin 25b): 
A large animal is acquired by passing the reins of the animal to 
the buyer? The Gemara explains: Rabbi Elazar states his opinion 
in accordance with the opinion of that tanna, i.e., the Rabbis, as 
it is taught in a baraita: And the Rabbis say: This and that, i.e., 
both large and small animals, are acquired through the buyer pull- 
ing™ the animal. Rabbi Shimon says: This and that are acquired 
through the buyer lifting the animal. 


The Gemara cites another halakha taught by Ulla, citing Rabbi 
Elazar: And Ulla says that Rabbi Elazar says: With regard to 
brothers who divide" the estate they inherited, the court appraises 
whatever clothes are upon them if those clothes came from, or if 
they were purchased with money from, the deceased's estate, and 
that sum is considered part of the portion they receive. But the court 
does not appraise whatever is upon their sons and daughters.’ 
In order to save the children from the humiliation of having to 
appear in court, the brothers waive their rights to the clothes the 
children are wearing. 


NOTES 


A firstborn who was mauled [nitraf] — qaw 7133: Rashi 
explains that the baby died of his wounds during the first thirty 
days of his life even though he was fully viable. Tosafot Rabbeinu 
Yeshaya explains that the Gemara uses the term mauled to 
describe this case because in talmudic times, when a healthy 
newborn died, it was not uncommon that his death came about 
through an animal attack. By contrast, Josafot and many of the 
other early commentaries explain that the Gemara’s term nitraf 
means: Became a tereifa, i.e., he developed a fatal condition 
during his first thirty days that will certainly lead to his eventual 
death. In such a case, even if the child lives beyond thirty days, 
there is no obligation to redeem him, as he is not considered 
to be viable. 

The present-day halakhic authorities discuss the case of a 
child who was born with a life-threatening condition, whose 
condition was reversed by an operation in the first thirty days 
of his life. They rule that such a child must be redeemed and 
a blessing may be recited at his redemption. In a case where 
doctors say that the child must wait a few months before they 
can operate on him, it is preferable to wait and not redeem 
him until that point (Teshuvot VeHanhagot 2:575). If the child 
is capable of surviving due to medical intervention but is still 
halakhically defined as a tereifa, there is a dispute as to whether 
he should be redeemed with the recitation of a blessing or 
whether it is possible that he is exempt from redemption and 
should be redeemed only without the recitation of a blessing 
(Minhat Yitzhak 7:97; Tzitz Eliezer 16:32). 


Within thirty days - ov aww ‘Jina: The Sages explain the 
rationale for the Torah edict that one must wait thirty days 
before redeeming a firstborn male child: If a baby dies within 
the first thirty days of its life, it is apparent that the baby was 


never viable. Accordingly, it is not known during the first thirty 
days whether or not the baby is viable, and therefore a firstborn 
male child should be redeemed only after thirty days. 


Through pulling — nwa: Every transfer of ownership requires 
that the buyer perform a defined act of acquisition in order to 
effect the transfer. Most early commentaries explain that for 
movable property, the standard act of acquisition performed by 
the buyer is that he pulls the item. Some Sages hold that since 
successfully pulling a large animal is very difficult, the buyer is 
not required to expend such effort, and it is sufficient that the 
seller pass the reins to the buyer. Rabbi Shimon holds that the 
buyer needs to lift the animal in order to acquire it. Although 
the Rabbis agree to this in principle, they claim that doing so is 
certainly too much to expect of a buyer. Nevertheless, they still 
required him to pull the animal and do not allow for the transfer 
of ownership through passing the reins. 


Whatever is upon their sons and daughters, etc. — byw Tma 
^D pnia a: Rashi explains that since children do not typi- 
cally come to court, the brothers will not expect them to do 
so specifically for the sake of having their clothes appraised. 
Therefore, the brothers forgo their rights to those clothes. This 
can also enlighten the ruling found in the Jerusalem Talmud that 
while the court does not appraise the clothes that the children 
are wearing, it does appraise their Shabbat and Festival clothes. 
Apparently, since the children will not be wearing those clothes 
on the days the court sits, as the court meets only on weekdays, 
there is no reason not to appraise them. 

The Meiri suggests a different explanation. The brothers 
accept that it is important that their nieces and nephews are 
well dressed, and therefore they are happy for them to take 
clothes from the estate. 


PERSONALITIES 


Ulla - xby: Ulla was a disciple of Rabbi Yohanan and Rabbi 
Elazar. He was accustomed to traveling to Babylonia and 
transmitting the words of the amora’im of Eretz Yisrael, and 
he stayed with Rav Nahman on his travels. On one of these 
occasions Ulla became very ill and was distressed that he 
would not die in Eretz Yisrael. Despite the fact that people 
comforted him that his bones would be interred in Eretz 
Yisrael, he was not mollified and said: What does this help 
me, if | will lose my jewel, i.e., my soul, on impure soil? When 
his body arrived in Eretz Yisrael, Rabbi Elazar eulogized his 
disciple saying: You, O Ulla, how could you die on impure 
soil? 


HALAKHA 
A firstborn who was mauled, etc. — 151 703W 333: A father 
is not required to redeem his male firstborn child if it died 
or was mortally wounded within thirty days of its birth 
(Rambam Sefer Zera‘im, Hilkhot Bikkurim 11:17; Shulhan Arukh, 
Yoreh De'a 305712). 


This and that through pulling - nawa in it: All animals, 
both large and small, can be acquired by the buyer pulling 
them, and they do not need to be lifted up. The Rema writes 
that some hold that a large animal can also be acquired by 
the transfer of its reins from the seller to the buyer. Others 
maintain it is also possible to acquire small animals in this 
way (Rambam Sefer Kinyan, Hilkhot Mekhira 2:5; Shulhan 
Arukh, Hoshen Mishpat 197:1). 


Brothers who divide, etc. — 13) wonw prism: When broth- 
ers divide the estate they inherited, the court appraises 
the clothes that they are wearing if they came from the 
deceased's estate, and that sum is considered part of 
the portion they receive. The court does not appraise the 
weekday clothes of the children of the brothers, although it 
does appraise the value of their Shabbat clothes (Rambam 
Sefer Mishpatim, Hilkhot Nahalot 10:3; Shulhan Arukh, Hoshen 
Mishpat 176:9, 288:1). 
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NOTES 


With the eldest brother - nx bimaa: Tosafot explain that 
the case is one in which the other brothers did not protest 
when the eldest brother took the fine clothes. It is therefore 
presumed that they are content with him doing so. The 
reason for this is that the eldest brother is the one who 
represents the interests of the estate, and if he is dressed 
well then it is likely that he will carry greater influence. Con- 
sequently, the other brothers directly benefit from allowing 
him to wear fine clothes. The Meiri adds that although it is 
usually the case that the eldest brother acts as the fam- 
ily's representative, if another brother took this role then 
he would be the one who could take fine clothes at the 
expense of the estate. 

Rabbeinu Hananel offers a different reason for why the 
brothers do not protest against the eldest taking the fine 
clothes. He contends that even when the brothers do not 
actually stand to directly benefit from the eldest brother's 
activities, it is still beneficial for them that he be dressed 
well because, as the eldest brother, his standing in society 
reflects on the status of the entire family. 


You are credible to me with regard to an oath — nx 
myw b AYPA: Tosafot note that the Gemara elsewhere, 
in its treatment of this topic in Gittin (29a), provides a differ- 
ent reason for this halakha: The owner of the deposit can 
claim that the very conveying of the deposit to someone 
else was a breach of trust, and he can claim: It is not my 
desire that my deposit will be in the possession of another 
bailee. There are significant practical differences that arise 
between the reason given in the Gemara here and the 
reason presented in Gittin. For example, which reason is 
employed will affect the halakha in a case where the second 
bailee is more trustworthy than the first, or where there are 
witnesses available to testify as to what happened so no 
oath is necessary. 


Collect from the debtor the slaves he owns - p2 pia 
Dtayi: The Gemara elsewhere (see, e.g., 62b) derives that 
slaves share the same legal status as land with regard to 
some monetary halakhot. Therefore, just as land can be set 
aside as designated repayment, so can slaves be set aside 
as designated repayment. 

The Gemara's discussion here, and its ensuing discussion, 
pertains only to a Canaanite slave, who is considered to be 
the property of his master. It does not apply to a Hebrew 
slave, who is essentially a freeman who has bound himself 
to work for another. 
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Rav Pappa said: Sometimes, it does not even appraise what- 
ever is upon the brothers. You find such a case with the eldest 
brother" where the other brothers waive their rights to the value 
of his clothes, as it is beneficial for them to have the eldest brother 
appear well dressed in order that when he represents their interests 
in dealings with others, his words will be listened to and respected. 


The Gemara cites another halakha taught by Ulla, citing Rabbi 
Elazar: And Ulla says that Rabbi Elazar says: In the case of a bailee 
who conveyed a deposit that was entrusted to him to another 
bailee, the first bailee is exempt for any occurrence for which he 
would have been exempt had he kept the deposit with him. The 
Gemara adds: And it is not necessary to state this in the case ofan 
unpaid bailee who conveyed a deposit to a paid bailee, thereby 
increasing the level of its safeguarding, since the paid bailee has 
a greater level of accountability than an unpaid bailee. Rather, this 
is the halakha even in a case of a paid bailee who conveyed a 
deposit to an unpaid bailee, thereby decreasing the level of its 
safeguarding. In this case, the first bailee is exempt for any occur- 
rence for which he would have been exempt had he kept the deposit 
with him, because he conveyed it to a mentally competent person 
and thereby fulfilled his responsibility to ensure the deposit is 
safeguarded. 


Rava said: With regard to a bailee who conveyed a deposit to 

another bailee," the first bailee becomes liable to pay for any loss 

to the item, even for mishaps for which he would not have been 

liable had he kept the deposit with him. The Gemara adds: And it 

is not necessary to state this in a case of a paid bailee who con- 
veyed a deposit to an unpaid bailee, thereby decreasing the level 

of its safeguarding. Rather, this is the halakha even in the case of 
an unpaid bailee who conveyed a deposit to a paid bailee, thereby 

increasing the level of its safeguarding; he is liable. 


The reason he is liable is that the owner of the deposit can say to 
him: You are credible to me with regard to taking an oath," but 
this other bailee, to whom you conveyed my item, is not credible 
to me with regard to taking an oath. If an occurrence for which a 
bailee does not carry liability occurs, damaging the deposit, in 
order to release himself from an obligation to pay the bailee must 
take an oath to the item’s owner that none of the types of occur- 
rences for which he bears liability occurred. Rava rules that the 
owner is required to accept an oath only from the bailee with whom 
he entrusted his item, but not from anyone else. Accordingly, since 
the first bailee was not present when the event occurred, he is 
unable to attest to what happened, and even if the second bailee 
takes an oath to that effect, the owner is not expected to accept his 
oath. Consequently, the first bailee bears full liability for any loss. 


The Gemara cites another halakha taught by Ulla, citing Rabbi 
Elazar: And Ulla says that Rabbi Elazar says: The halakha is 
that one can collect from the debtor the slaves that he owns" as 
payment for a debt. 


HALAKHA 


With the eldest brother - nx dima: Ifthe eldest brother wears 
particularly refined clothing, the other brothers benefit from his 
appearance, as he will be listened to and respected when he 
represents their collective interests. In such a case, the eldest 
brother's clothes are not appraised as part of his inheritance 
from the estate. Yet, before he purchases such clothes with 
funds from the inheritance, the other brothers can protest 
his doing so (Rambam Sefer Mishpatim, Hilkhot Nahalot 9:15; 
Shulhan Arukh, Hoshen Mishpat176:9, 288:1, and in the comment 


of Rema). 


A bailee who conveyed a deposit to another bailee - niw 
sn) Daw: A bailee who conveyed a deposit to another bailee 
is liable to pay for any loss to the item under their guard. This 
applies even in a case of an unpaid bailee who conveyed a 
deposit to a paid bailee, as the owner of the deposit can say to 
him: | consider you trustworthy with regard to taking an oath, 
but | do not trust this other bailee, to whom you passed my item, 
with regard to taking an oath. This is in accordance with the 
opinion of Rava. Similarly, if a bailee conveyed an ox to another 
bailee and it then caused damage, the first bailee is liable to 
pay for the damage (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
1:4 and Sefer Nezikin, Hilkhot Nizkei Mamon 4:1; Shulhan Arukh, 
Hoshen Mishpat 291:26, 305:5, 396:9). 
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Rav Nahman said to Ulla: Did Rabbi Elazar say that this halakha 
applies even when collecting from a debtor’s orphans? A creditor 
can collect the debt from orphans only by taking the land the debtor 
bequeathed to his children. Rav Nahman asked whether this also 
extends to collecting any slaves the children inherited. Ulla replied: 
No, a creditor collects a debt by taking slaves only when he collects 
directly from the debtor himself. Rav Nahman challenges this: But 
when the creditor collects from him, he can collect the debt even 
from the cloak that is upon his shoulders, and therefore he can 
certainly also collect the debt by taking his slaves, so what is the 
novelty of this ruling? 


Ulla explains: With what are we dealing here? We are dealing 
with a case in which the debtor set aside his slave as designated 

repayment [appoteiki].'" Consequently, if the slave was subse- 
quently sold to a third party and the debtor was later unable to repay 
the debt, the creditor can seize the slave from the third party as 

payment of the debt. Even though generally only land can be seized 

from a buyer as payment for the seller's debt, a slave is considered to 

have similar status to land in this regard. This is in accordance with 

the opinion of Rava, as Rava says: If a master set aside his slave as 

designated repayment of a debt and then sold him, the master’s 

creditor collects the debt by taking the slave; but if one set aside 

his ox as designated repayment" and then sold it, the creditor does 

not collect the debt by taking the ox. 


The Gemara asks: What is the reason for this difference? The 
Gemara explains: The designation of this slave generates publicity," 
since a slave is significant and identifiable, therefore any prospective 
buyer is assumed to have been aware of the status of the slave and 
accepted the consequences of purchasing him. But the designation 
of this ox does not generate publicity, since one ox is not easily 
distinguishable from another, and a buyer cannot be assumed to be 
aware that the ox was set aside as designated repayment. Therefore 
it is unfair that one who purchases such an ox should have it seized 
from him. Therefore, the Sages enacted that a creditor cannot do so. 


This generates publicity — xp fie Ix NI: Some explain the 
Gemara’s reasoning as follows: The slave knows he has been set 
aside as designated repayment, and since the slave will speak 
of it, the matter will gain publicity. By contrast, if an animal 
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NOTES 


or inanimate object is set aside there is no certainty that the 
information will be publicized. Therefore, it is very difficult, if 
not impossible, for a prospective buyer to become aware of that 
change in status, so it does not take effect (Sma). 


The Gemara relates: After Rav Nahman exited the study hall, Ulla 
said to the remaining Sages in the study hall: In truth, this is what 
Rabbi Elazar said: A slave can be collected as payment even when 
collecting from the debtor’s orphans. Generally, when collecting 
a debt from the debtor’s orphans the creditor can collect only from 
the land that they inherited from their father, which is liened to 
the debt. Rabbi Elazar rules that a creditor can also collect from 
the slaves they inherited, as he holds that in this regard, the legal 
status of slaves is like that of land. Ulla did not reveal this fact to Rav 
Nahman, as he knew that Rav Nahman disagreed and held that the 
legal status of slaves is like that of movable property. When he heard 
of Ulla’s revelation, Rav Nahman said: Ulla evaded me, as had he 
told me Rabbi Elazar’s full opinion, I would have brought proofs 
against his opinion. 


LANGUAGE 

Designated repayment [appoteiki] - »p»nisx: From the 
Greek úroðńxn, hupotheké, meaning security, pledge, or 
mortgage. The Sages homiletically expounded this term as 
an acronym for the Aramaic phrase apoh tehei kai, meaning: 
Upon this it will stand, i.e., upon this item the repayment of 
the debt rests. Typically, a precisely defined property is used. 
When a property is set aside in reference to a specific debt, 
the creditor has the right to claim that property as payment 
for the debt prior to any other creditors. 


HALAKHA 


He set aside his slave as designated repayment — ixvy 
»pomian: If a debtor set aside his slave as designated repay- 
ment and then sold him, his creditor can still collect the 
debt by taking possession of the slave. The reason for this 
is because the setting aside of a slave as designated repay- 
ment generates publicity, and therefore any prospective 
buyer is assumed to have been aware of his status and 
accepted the consequences of purchasing such a slave. 
The halakhic authorities discuss whether the loan needs to 
be made in writing and whether the setting aside of some- 
hing as designated repayment needs also to be formalized 
in writing, and to what extent the designation needs to 
be explicit (Rosh; Bah; Shakh). If no slave was set aside as 
designated repayment, a creditor can never collect a debt 
by taking possession of a slave. This is in accordance with 
he opinion of Rav Nahman, whose opinion is accepted as 
he halakha in monetary matters (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 18:5; Shulhan Arukh, Hoshen Mishpat 
117:5). 


His ox as designated repayment — p»miat idiw: If one set 
aside his ox or any other movable property as designated 
repayment, whether through an oral or written declaration, 
and then he sold the item or gave it away as a gift, the 
creditor cannot collect the debt from that item (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 18:5; Shulhan Arukh, 
Hoshen Mishpat 117:3). 
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PERSONALITIES 

The judges of Neharde’a — Kyy: The Gemara 
(Sanhedrin 17b) explains that this appellation is refer- 
ring to Rav Abba bar Minyumi, who was apparently 
the head of the court in Neharde’a. He was part of the 
third and fourth generations of Babylonian amora‘im, 
a disciple of Rav Yehuda, and a contemporary of 
Abaye and Rava, with whom he often engaged in 
halakhic discourse. 


LANGUAGE 

Prosbol - diate: Clearly Greek in origin, the origina 
form of this word is uncertain and there are severa 
suggestions as to what it may be. One opinion sug- 
gests it is derived from the word xpoBoan, probole, 
which can mean to make a declaration before a cour 
or assembly of people, and it can also refer to a loan. 
Another opinion suggests it is related to the word 
mpooBoan, prosbolé, meaning the completion o 
a sale. 


BACKGROUND 


Prosbol - diate: During the Sabbatical Year, in addi- 
ion to the prohibition against working the land, any 
outstanding debts are canceled and it is subsequently 
prohibited to collect them (Deuteronomy 15:1-11). 
Hillel the Elder observed that because of this, people 
were refraining from lending money to the needy as 
he Sabbatical Year approached out of fear that the 
debts would be canceled and they would thereby 
ose their money. In order to ensure that people 
would continue to offer loans to the needy he insti- 
uted the prosbol, which is a halakhic mechanism that 
prevents the cancellation of a loan. This is a document 
written either in the Sabbatical Year or, according to 
some opinions, on the eve of the Sabbatical Year, in 
which one declares that he delivers all debts that he 
is owed to the court. In this way, the debt may be 
considered owed to the court and not to a private 
individual. It is consequently not canceled by the 
Sabbatical Year, as only private debts are canceled. 


HALAKHA 


Aprosbol takes effect upon a debt assumed by one 
who owns land, etc. - ^31) ypypa by bn diate: A 
prosbol takes effect only upon debts that are assumed 
by one who owns land (Rambam Sefer Zera‘im, Hilkhot 
Shemitta VeYovel 9:19; Shulhan Arukh, Hoshen Mishpat 
67:22). 


Movable property is acquired together with the 
land — yppa oy pp pubon: In order to acquire 
land and movable property simultaneously, it is suf- 
ficient to perform an act of acquisition on the land, 
and that also effects the acquisition of the movable 
property. This applies even if the land is being sold 
and the movable property is being given as a gift or 
vice versa. The Rema cites Rabbeinu Yeruham, who 
holds that even if the land is not actually sold but is 
being leased, an act of acquisition performed upon 
the land to effect the lease can also effect the acquisi- 
tion of movable property being given as a gift. The 
Shakh adds that this applies even if the land is only 
borrowed (Rambam Sefer Kinyan, Hilkhot Mekhira 3:8; 
Shulhan Arukh, Hoshen Mishpat 202:1). 


One sold slaves and land — niypyp) way b 22: 
With regard to one who wishes to acquire land and 
slaves simultaneously, if he performs an act of acquisi- 
tion on the slaves alone, he does not thereby acquire 
the land. If he performs an act of acquisition on the 
land alone, the halakha is dependent on several fac- 
tors mentioned in the Gemara (Rambam Sefer Kinyan, 
Hilkhot Mekhira 3:11; Shulhan Arukh, Hoshen Mishpat 
202:8). 
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The Gemara relates: There was an incident in Neharde’a, and the 
judges of Neharde’a’ collected, on behalf of a creditor, slaves that 
orphans had inherited from the debtor. There was an incident in 
Pumbedita, and Rav Hana bar Bizna collected slaves from orphans 
as repayment for a debt. Rav Nahman said to those judges: Go and 
return those slaves to the orphans, and if you do not do so, we will 
collect the value of the slaves from the proceeds of your own man- 
sions in order to compensate the orphans for their loss, as you have 
made a elementary mistake in your ruling and therefore you are 
responsible to rectify it. 


Rava said to Rav Nahman: There is Ulla, there is Rabbi Elazar, 
there are the judges of Neharde’a, and there is Rav Hana bar Bizna, 
all of whom ruled based on the assumption that the legal status of 
slaves is like that of land. In accordance with whose opinion does 
the Master, i.e., you, Rav Nahman, hold? 


Rav Nahman said to him: I know a baraita that supports my opinion, 
as Avimi teaches: A document that prevents the Sabbatical Year 
from abrogating an outstanding debt [ prosbol]" takes effect upon 
a debt assumed by one who owns land, but a prosbol does not 
take effect upon a debt assumed by one who owns slaves of the 
debtor. And movable property is acquired together with the land" 
one acquires through the act of acquisition performed on the land, 
but movable property cannot be acquired together with the slaves 
that one acquires. Both halakhot assume that in these cases the legal 
status of slaves is not like that of land. 


The Gemara suggests: Let us say that this issue is the subject of 
a dispute between tanna’im in the following baraitot. 


One baraita teaches: If one sold slaves and land™ to a buyer and the 

buyer took possession of the slaves alone, he does not thereby 
acquire the land. If he took possession of the land alone, he does 

not thereby acquire the slaves. If one sold land and movable prop- 
erty to a buyer and the buyer took possession of the land alone, he 

thereby also acquires the movable property. If he took possession 

of the movable property alone, he does not thereby acquire the 

land. If one sold slaves and movable property to a buyer and the 

buyer took possession of the slaves alone, he does not thereby 
acquire the movable property. If he took possession of the movable 

property alone, he does not thereby acquire the slaves. 


But isn’t it taught in another baraita: If the buyer took possession 
of the slaves alone, he thereby also acquires the movable property? 
This directly contradicts the ruling in the parallel clause of the 
previous baraita. 


NOTES 


A prosbol takes effect upon a debt assumed by one who owns 
land - yp by bn biarin: A prosbol is a written document in 
which one declares that he delivers all debts that he is owed to 
he court. Avimi taught that this is effective only for loans taken by 
one who owns land. The early commentaries offer various reasons 
or this halakha. Some suggest that this is because the security 
provided by land is very strong, given that land can be neither 
hidden nor destroyed, and therefore it can be assured that the 
creditor of such a loan will eventually collect the debt (Josafot; 
Sefer Hashlama). Some explain that this level of certainty means 
hat the loan may be regarded, to a certain extent, as though it 
were already collected, and therefore it is not abrogated by the 
Sabbatical Year (Rashbam on Bava Batra 6sb). Alternatively, some 
suggest that, technically speaking, a prosbol could also apply to 
loans taken by those who do not own land; but since such loans 
are uncommon, the Sages never enacted that the prosbol should 
be effective for such loans and therefore it does not apply. This is 
an application of the principle that the Sages did not enact decrees 
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with regard to uncommon matters (Eiruvin 63b; Rashi on Gittin 37a; 
Rashba; Rosh). 


One sold slaves and land, etc. — ^3) niypp Day b 22: The 
Gemara'’s discussion here addresses two distinct modes of acquisi- 
tion. The first is the acquisition of one item by virtue of the acquisi- 
tion of another. In this case, an act of acquisition is performed on 
one item, and along with the acquisition of that item, one also 
acquires additional items. This applies both to acquiring multiple 
plots of land through an act of acquisition performed on one plot 
of land, and to acquiring movable property through an act of 
acquisition performed on land. 

A second mode of acquisition involves using one’s land in order 
to acquire movable property. In this case, the acquisition is effected 
by the presence of the movable property on the land that one 
already owns. This is referred to as acquisition through one’s court- 
yard. There are many halakhot governing this mode of acquisition, 
including the fact that the courtyard must be consciously secured 
by its owner at the time that the transaction is effected. 
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What, is it not the case that it is about this that they disagree, that 
one Sage, the tanna of the second baraita, holds that the legal 
status of slaves is like that of land, and the other Sage, the tanna 
of the first baraita, holds that the legal status of slaves is like that 
of movable property? 


The Gemara rejects this: Rav Ika, son of Rav Ami, said: Accord- 
ing to everyone, the legal status of slaves is generally like that of 
land, and therefore, that which is taught in the second baraita, 
that by taking possession of the slaves he also acquires the mov- 
able property, is properly understood. And that which is taught 
in the first baraita, that in such a case he does not acquire the 
movable property, the reason for this ruling is that the tanna of that 
baraita holds that in order for movable property to be acquired 
together with land, we require that he acquire land similar to 

“fortified cities in Judea” (11 Chronicles 21:3), which do not move 
around. Slaves, even if their legal status is generally like that of land, 
do not fulfill this requirement. 


The reason behind the need for land to be like the “fortified cities 
in Judea’ is that the halakha that one can acquire movable property 
together with land is derived from this verse, as we learned in 
a mishna (Kiddushin 26a): Property that does not serve as a 
guarantee, i.e., movable property, is acquired together with prop- 
erty that does serve as a guarantee, i.e., land, be it through the 
buyer giving money to the seller, by the seller giving the buyer a 
bill of sale, or by the buyer performing an act of taking possession. 
The Gemara asks: From where is this matter derived? Hizkiyya 
said: As the verse states: “And their father gave them great gifts, 
of silver, and of gold, and of precious things, with fortified cities 
in Judea” (11 Chronicles 21:3). The verse indicates that the acqui- 
sition of the movable property was done together with that of the 
cities of Judea. 


There are those who say that Rav Ika stated a different answer: 
Rav Ika, son of Rav Ami, said: According to everyone, the legal 
status of slaves is generally like that of movable property, and 
therefore, that which is taught in the first baraita, that by taking 
possession of the slaves he does not also acquire the movable 
property, is properly understood. And that which is taught in 
the second baraita, that in such a case he acquires the movable 
property, applies to a case in which at the moment the slave was 
acquired, the movable property was still upon him," e.g., the 
slave was holding it, and it could therefore be acquired together 
with the slave. This is because one’s slave is considered like one’s 
courtyard, and any item that is placed within it is acquired for 
its owner. 


The Gemara asks: But even if the movable property was still upon 
him, what of it? Even if one claims a slave is like a courtyard, he is 
a mobile courtyard, and a mobile courtyard does not acquire 
items placed upon it. And if you would say that the case is one 
where the slave is standing at the time of the transaction, that 
is still insufficient, as didn’t Rava say: Anything that does not 
acquire when moving also does not acquire when it is standing 
or sitting. The fact that the slave can move gives him the status of 
a mobile courtyard, regardless if he is currently moving or not. 


The Gemara concludes: And the halakha is that where a slave is 

bound up" and is unable to walk, his status is like that of an immo- 
bile courtyard, and his master will acquire anything that is placed 

upon him at that time. 


The Gemara presents another contradiction to the first baraita 
cited above, which explicitly states that one cannot acquire slaves 
by taking possession of land: But isn’t it taught in another baraita: 
Ifhe took possession of the land alone, he thereby also acquires 
the slaves? 


HALAKHA 

Was still upon him, etc. - ^3) voy |Tiya: With regard to one 
who wishes to acquire a slave and movable property simulta- 
neously, if he performs an act of acquisition on the movable 
property alone, he does not thereby also acquire the slave. If 
he performs an act of acquisition on the slave alone, then ifthe 
movable property was upon the slave's body at the time, and 
the slave was bound so that he could not walk, the movable 
property is also acquired. Some rule that the slave must also 
be asleep at the time of the acquisition in order for it to be 
effective (Rambam Sefer Kinyan, Hilkhot Mekhira 3:12; Shulhan 
Arukh, Hoshen Mishpat 202:9). 


BACKGROUND 

Movable property still upon him - voy {Tiya: One can 
acquire movable property in a number of ways. One way to 
acquire movable property is to place an object in one’s con- 
sciously secured courtyard. The Gemara says that the source for 
this form of acquisition is the repeated verb in the expression: 
“lf the stolen item be found [himmatze timmatze] in his hand” 
(Exodus 22:3), from which it is derived that even if a stolen item 
was found in a courtyard belonging to the thief, and not on 
his person, he still pays the double payment for theft. With 
regard to this halakha, a slave is similar to a courtyard. He is 
secured by his master in the sense that he is not at liberty to 
move when he wishes. The Gemara concludes that in order 
to fulfill the requirement of his being secured, the slave must 
be bound so that he cannot walk. 


NOTES 


Where he is bound up — n933: Josafot hold that the final 
halakha concerning the ability of a slave to acquire items 
for his master in the manner of a courtyard is that he must 
be both bound and sleeping. Being bound is necessary to 
prevent him from moving, and being asleep is necessary in 
order that the presence of his independent will should not 
intervene and prevent his master from acquiring the item. 
The Rashba raises doubts as to whether both conditions are 
always necessary. Rabbeinu Yona claims that at least in the 
current case all should agree that it is sufficient that the slave 
be bound, as the transaction is effected by the prior owner of 
the item and not by the receiver, and therefore the slave's will 
is unable to intervene (Tosefot Rabbeinu Peretz). 
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HALAKHA 

Where they are standing within it - m3ina ptatya: 
With regard to one who wishes to acquire a slave and 
land simultaneously: If he performs an act of acquisi- 
tion on the land alone, he does not thereby acquire the 
slave unless the slave is standing on the land. This is the 
ruling of the Rambam. The Ra‘avad rules that even if the 
slave is not standing on the land, the acquisition of the 
land also effects the acquisition of the slave (Rambam 
Sefer Kinyan, Hilkhot Mekhira 3:11; Shulhan Arukh, Hoshen 
Mishpat 202:8). 


Ten fields in ten countries — niyta Wwya nite Wy: If 
someone sells ten fields located in ten different countries, 
once the buyer pays for all of them and performs an act 
of acquisition on one of the fields, he thereby acquires 
all of them. This is the halakha even when the fields are 
of different types, for example, one on the top of a hill 
and another in a valley (Rambam Sefer Kinyan, Hilkhot 
Mekhira 1:19; Shulhan Arukh, Hoshen Mishpat 19212). 


Perek | 
Daf12 Amud b 


HALAKHA 


We maintain that we do not need movable property 
to be piled up - p pay pya x91) xp si: When one 
wishes to acquire movable property simultaneously with 
his acquisition of land, if the movable property is on the 
and at the time that the land is acquired, it suffices to 
perform an act of acquisition on the land. If the movable 
property is located elsewhere, in order for the movable 
property to be acquired it must be explicitly stipulated 
hat it is being acquired through the acquisition of the 
and. The Rema (citing the Ra'avad and Rosh) states that 
even when the movable property is placed on the land, 
it is acquired only if it is explicitly stipulated that it is 
being acquired through the acquisition of the land. It 
would appear that the Rema rules in accordance with 
his opinion (Rambam Sefer Kinyan, Hilkhot Mekhira 3:9; 
Shulhan Arukh, Hoshen Mishpat 202:2). 
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The Gemara resolves the contradiction: There, in the baraita just 
cited, the case is one where the slaves are standing within the 
borders of the land that was acquired.” 


The Gemara notes: By inference, the ruling of this first baraita, 
which states that he does not acquire the slaves, is stated with 
regard to a case where they are not standing within the borders of 
the land that was acquired. 


This works out well according to that second formulation of that 
which Rav Ika, son of Rav Ami, said, that the legal status of slaves 
is like that of movable property. This is the reason that if the 
slaves are standing within the borders of the land, yes, they are 
acquired together with the land, but ifnot, no, they are not acquired. 
The Gemara assumes that movable property is acquired together 
with land only if at the time of the acquisition it is placed upon 
the land. 


But according to that first formulation of that which Rav Ika, son 
of Rav Ami, said, that the legal status of slaves is like that of land, 
why do I need the slaves to be standing within the borders of 
the land? As doesn’t Shmuel say: If someone sold him ten fields, 
located in ten different countries," once he takes possession of 
one of them, he has acquired all of them? If the legal status of 
slaves is like that of land, then the same principle should apply to 
them, and it should be unnecessary for them to be standing within 
the land’s borders. 


The Gemara reconsiders: But even according to your reasoning, 
one can ask: According to the second formulation of that which 
Rav Ika, son of Rav Ami, said, that the legal status of slaves is like 
that of movable property, why do I need the slaves to be standing 
within the borders of the land? 


Don’t we maintain that the halakha is that we do not need movable 
property to be piled up" upon the land one acquires in order to 
acquire the movable property together with it? 


Rather, what have you to say? Perforce, movable property that 
moves around by itself, such as slaves, is different from movable 
property that does not move around by itself, i.e., inanimate 
objects. The halakha that movable property does not need to be 
piled up upon the land applies only to the latter. Accordingly, in 
order to acquire slaves together with land, they must be standing 
within its borders. 


Given this distinction, one can say that here, also, an entity legally 
classified as land that moves around, such as a slave, is different 
from land that does not move around. Accordingly, a slave, which 
is classified as land that moves around, is not included in Shmuel’s 
ruling, as in his ruling there, he refers only to acquiring multiple 
plots of land, which is possible only because the crust [sadna]! of 
the earth is one block, and therefore each field is really only one 
part of a bigger whole. This rationale does not permit acquiring 
land and slaves together, as a slave is not attached to the earth and 
is separate from the land. 


Crust [sadna] - 2b: The Aramaic word sadna and its Hebrew 
equivalent, sadan, mean a block of wood, or in this context, the 
mass of the earth. The word also has the connotation of a wheel, 
such as a potter's wheel, which may be related to the Persian 


LANGUAGE 
sandan. This latter meaning was employed in the literature of 
the Middle Ages for the axis of the earth and the poles. Here 
too, it is possibly used to signify the earth, which revolves on 
its axis. 
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§ The mishna teaches: One is liable only with regard to damage 
caused to property for which, were he to use it for a non-sacred 
purpose, he would not be liable for the misuse" of consecrated 


property. 


The Gemara infers: The property in question does not have the 
prohibition of misuse of consecrated property, but it is consecrated 
property, yet one is still liable for causing damage to it. 


The Gemara asks: Who is the tanna who holds like this? The Gemara 
answers: Rabbi Yohanan said: The mishna is referring to offerings 
of lesser sanctity and is in accordance with the opinion of Rabbi 
Yosei HaGelili, who says that such offerings, before they are slaugh- 
tered, are considered property of their owners, as opposed to prop- 
erty of Heaven. It is only once such an offering is slaughtered that it 
becomes subject to the halakhot of misuse of consecrated property. 


As it is taught in a baraita that concerning one who steals another's 
property and takes a false oath denying he has done so, incurring the 
obligation to bring a guilt-offering, the verse states: “And commits 
a trespass against the Lord," and deals falsely with his neighbor” 
(Leviticus 5:21). The verse serves to include a case in which one 
denies having in his possession offerings of lesser sanctity,’ which 
are property of their owners. This is the statement of Rabbi Yosei 
HaGelili. 


The Gemara asks: But didn’t we learn in the mishna (Kiddushin 52b): 
In the case of a priest who betroths a woman with his portion of an 
offering, whether it is from offerings of the most sacred order" or 
from offerings of lesser sanctity, she is not betrothed? Shall we say 
that this mishna is not in accordance with the opinion of Rabbi 
Yosei HaGelili? 


The Gemara suggests: You can even say that it is in accordance with 
the opinion of Rabbi Yosei HaGelili, as when Rabbi Yosei HaGelili 
said that offerings of lesser sanctity are the property of their owners, 
that applies only when the animal is still alive." But after its slaughter, 
even Rabbi Yosei HaGelili concedes that the offering takes on a 
higher degree of sanctity and is now the property of Heaven. As 
when they receive" their portions, they do not receive them because 
those portions belong to them; rather, they receive them from the 
table of the Most High, i.e., they have the right to partake of them, 
but do not own them. 


NOTES 


HALAKHA 


Property for which he would not be liable for misuse — 
myyn 172 prsw DD): One is liable for causing damage to 

consecrated property only if it is of the type that if one would 

use it for a mundane purpose one would be liable for the 

misuse of consecrated property. This is in accordance with 

the opinion of Rabbi Yosei. The halakha follows his opinion 

since the Gemara explains that the unattributed mishna is in 

accordance with his opinion (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 81:1, and see Lehem Mishne there). 


One who betroths with his portion of an offering, whether 
it is from offerings of the most sacred order, etc. — wapram 
D1 MTR wpa pa ipona: In the case of a priest who 
betroths a woman with his portion of an offering, whether it 
is from an offering of the most sacred order or from an offer- 
ing of lesser sanctity, she is not betrothed. This is because he 
does not own those portions; rather, he has only the right to 
partake of them (Rambam Sefer Nashim, Hilkhot Ishut 5:5). 


And commits a trespass against the Lord - 73 byn myn: 
This verse is mentioned with regard to the obligation to bring a 
guilt-offering for one who denies under oath an allegation that 
he has in his possession something belonging to another. He 
is then liable to repay the value of the item, adding one-fifth of 
he item's value, and he is also required to offer a guilt-offering. 
The verse states in full: “A person who sins, and commits a 
respass against the Lord, and deals falsely with his neighbor 
in a matter of deposit, or of pledge, or of robbery.’ Rabbi Yosei 
HaGelili apparently understands that the verse hints at a case 
in which one fulfills both elements of the verse, i.e., he both 
commits a trespass against the Lord and deals falsely with his 
neighbor. He claims that this is the case of one who denies 
having taken offerings of lesser sanctity that are both conse- 
crated to God as well as still being owned by the one who 
consecrated them. 


Offerings of lesser sanctity - ap Dw: The offerings sac- 
rificed in the Temple are classified into two distinct categories: 
Offerings of the most sacred order and offerings of lesser sanc- 
tity. The former includes burnt-offerings, sin-offerings, and 
guilt-offerings. The latter includes peace-offerings, thanks- 
offerings, firstborn offerings, and animal tithes, among others. 
The key factor that distinguishes between the two categories 


is that the meat of offerings of the most sacred order is either 
consumed by the fire on the altar or is eaten by the priests 
within the Temple confines, whereas a large portion of the 
meat of offerings of lesser sanctity is eaten anywhere within 
the city limits of Jerusalem by those who brought the offer- 
ings, with only select parts of the animal being offered up on 
the altar. 

The application of the halakhot of the misuse of consecrated 
property also differs greatly with regard to these two categories. 
While misuse of almost any part of an offering of the most 
sacred order is considered an infringement at almost any stage 
of the sacrificial rite, with regard to offerings of lesser sanctity 
after their slaughter, one is not liable for the misuse of any 
part of the offering that is designated to be eaten by those 
who brought it. The reason for this is that since those parts are 
designated to be consumed by those who bring the offerings, 
hey do not fit the verse’s description of items that are “sacred 
o the Lord” (Leviticus 5:15). It is apparently from this detail that 
Rabbi Yosei HaGelili concludes that offerings of lesser sanctity 
are not considered the property of the Temple, but rather are 
he property of their owners. 


When alive - om: Rashi explains that the reason to suggest 
hat the offering is considered to be the property of the owner 


only before it is slaughtered is based on the fact that the one 
who consecrates it is responsible to ensure that it is actually 
sacrificed. This means that until it is slaughtered, should any- 
thing happen to the animal he would be required to bring 
another animal in its place. That level of liability demonstrates 
that the animal is still considered to be his property. Some later 
commentaries raise various difficulties with this explanation of 
Rashi (see Maharatz Hayyut and Rashash). 


As when they receive — 131 XP 937: Rashi explains that with 
regard to all offerings, once they have been slaughtered they 
are considered to be the property of God. Accordingly, even 
though certain portions are eaten by the priests or those who 
brought the offering, their consumption is not an expression 
of the fact that they own those portions; rather, it is as though 
God invited them to partake of His portions. It is explicit in 
Rashi's commentary that this perception is true both of the 
portions eaten by the priests and of the portions eaten by those 
who brought the offering. Tosafot dispute this, claiming that 
it is true only with regard to the portions eaten by the priests, 
whereas the portions eaten by those who brought the offering 
are considered to be their property. Still, various restrictions 
concerning how and where they are permitted to consume 
their portions are applied. 
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HALAKHA 


A firstborn, one may sell it unblemished, etc. - pasin 7134 
naon inix: When the Temple is standing, an unblemished 
firstborn animal may not be sold at all as it is endowed with 
he sanctity of a sacrifice and a priest has no right to sell it. 
f the animal is blemished it may be sold even if it is alive. 
When the Temple is not standing, all firstborn animals are 
designated to be eaten, and therefore even an unblem- 
ished animal may be sold to another priest or an Israelite. 
The animal may be slaughtered and eaten only once it has 
actually developed a blemish. This is in accordance with 
he mishna and the opinion of Rav Nahman (Rambam Sefer 
Korbanot, Hilkhot Bekhorot 1:17, 18; Shulhan Arukh, Yoreh De‘a 
306:6, 307:3). 


And one can betroth a woman with it — ny ia pop 
mex: There are apparently contradictory rulings presented 
in the Shulhan Arukh concerning the betrothal of a woman 
by means of a firstborn animal. One ruling of the Shulhan 
Arukh is that one can do so but another ruling of the Shulhan 
Arukh is that the status of such a betrothal is uncertain. The 
later authorities rule that if one betroths a woman with a 
slaughtered firstborn animal she is considered betrothed 
according to all opinions (Shulhan Arukh, Yoreh De'a 306:6 
and Even HaEzer 28:23). 


NOTES 
He may sell it unblemished and alive — nm OM init pazin: 
Rashi explains that since it is consecrated as an offering, if 
he animal is slaughtered it is treated as any other offering 
hat is slaughtered outside the Temple confines, and there- 
ore it is prohibited to derive any benefit from it. 


A firstborn animal in the present - m7 yata vida: Even 
hough the same halakha applies equally to ‘the case of a 
firstborn animal born outside of Eretz Yisrael, the Gemara 
prefers to interpret the mishna and baraitot as referring to 
a case where it was born in Eretz Yisrael, since the Mishna 
and baraitot were composed there and they generally refer 
o cases that occur there. 


Perek I 
Daf13 Amuda 


NOTES 

And ifit is so...let him answer, etc. - 151 and. x oxi: If 
one assumes that Rabbi Yosei HaGelili holds that a firstborn 
offering remains the property of its owner, it is clear that 
Rav Nahman's statement was made only according to the 
opinion of the Rabbis. Accordingly, how could someone use 
Rabbi Yosei HaGelili’s opinion to raise a difficulty with Rav 
Nahman’s statement (Rosh)? 
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The Gemara asks: But does he say his opinion only when the offer- 
ing is still alive? But didn’t we learn in a mishna (Ma‘aser Sheni 
1:2): With regard to the male firstborn of a kosher animal, which is 
endowed upon its birth with the sanctity of an offering of lesser 
sanctity, a priest may sell it if it is unblemished" and alive," but he 
may not sell it once it is slaughtered, as if an unblemished firstborn 
animal is slaughtered it is prohibited to derive benefit from it, and 
if it is blemished, one can sell it both when it is alive or after it is 
slaughtered, and one can betroth a woman with it." This mishna 
assumes that even when a firstborn animal is unblemished it is 
considered to be the property of the priest. 


And Rav Nahman says that Rabba bar Avuh says: They taught 

this only with regard to the status of a firstborn animal in the 

present; since it is not fit to be sacrificed, as there is no Temple, 
the priests have ownership of it. But when the Temple is stand- 
ing, in which case the animal is fit to be sacrificed, no. When the 

Temple is standing a priest may slaughter and eat the firstborn only 
if it becomes blemished. Nowadays, since it is not possible to offer 
it as a sacrifice, it is certain that the animal will eventually develop 

a blemish and the priest will then be permitted to slaughter and eat 
it. Consequently, the priest is considered to have ownership of the 

firstborn even before it develops any blemish. 


And Rava raised an objection to Rav Nahman from the baraita 
cited above: The verse states: “A person who sins and commits 
a trespass against the Lord” (Leviticus 5:21). The verse serves 
to include a case in which one denies having in his possession 
offerings of lesser sanctity, as they are the property of their own- 
ers; this is the statement of Rabbi Yosei HaGelili. Rabbi Yosei 
HaGelili’s statement is clearly referring to a time when the Temple 
is standing, as it is based on a verse that continues to obligate one 
to bring a guilt-offering. Nevertheless, he states that offerings of 
lesser sanctity, of which a firstborn is an example, are considered to 
be the property of their owners even when they are unblemished. 


And Ravina answered that Rabbi Yosei HaGelili’s statement is 
said with regard to a firstborn outside of Eretz Yisrael, and is 
in accordance with the opinion of Rabbi Shimon, who says: If 
firstborn animals came from outside of Eretz Yisrael to Eretz Yisrael 
and they are unblemished, they may be sacrificed on the altar. 
From Rabbi Shimon’s formulation it is apparent that if they came, 
then yes, they are sacrificed, but they should not be brought ab 
initio. Since the firstborn animals should not be brought to Eretz 
Yisrael, they are considered unfit to be sacrificed, and therefore 
they are considered to be the property of the priest even before 
they develop a blemish. 


It is apparent that Ravina understood Rav Nahman’s qualification 
to be true even according to Rabbi Yosei HaGelili. Therefore, the 
Gemara asks: And if it is so that when Rabbi Yosei HaGelili said 
that an offering of lesser sanctity is the property of its owner, that 
was referring only to a situation when they are still alive, 


let Ravina answer" Rava’s objection by saying: This baraita, which 
states that an offering of lesser sanctity is the property of its owner 
and may be sold even when the Temple stands, is in accordance 
with the opinion of Rabbi Yosei HaGelili, and it is referring to a 
case where the animal is still alive. And that qualification of the 
mishna by Rav Nahman, that the sale of an unblemished firstborn 
animal when the Temple is standing is invalid, is in accordance with 
the opinion of the Rabbis, who dispute Rabbi Yosei HaGelili’s 
opinion. 
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The Gemara answers: He said to him that this is not difficult: Do 
you speak of gifts to which members of the priesthood" are entitled, 
of which a firstborn animal is an example? Gifts of the priesthood 
are different from other offerings of lesser sanctity, as when the 
priests receive their portions, they receive them from the table of 
the Most High. Rabbi Yosei HaGelili claims that the act of consecra- 
tion of an animal as an offering of lesser sanctity does not nullify 
one’s ownership of the animal. The sanctity of a firstborn offering 
takes effect with its birth, so it may be that it was never owned; 
rather, it is reasonable that the Torah provided the priest only with 
the right and the obligation to partake of it after it is sacrificed. 


§ The Gemara considers the matter itself: The baraita teaches: 
Concerning one who steals another's property and takes a false 
oath denying he has done so, incurring the obligation to bring a 
guilt-offering, the verse states: “And commits a trespass against 
the Lord, and deals falsely with his neighbor” (Leviticus 5:21). The 
verse serves to include a case in which one denies having in his 
possession offerings of lesser sanctity, which are the property 
of their owners, and are included in the phrase “and deals falsely 
with his neighbor.’ This is the statement of Rabbi Yosei HaGelili. 
Ben Azzai says: This phrase serves to include peace-offerings. 
Abba Yosei ben Dostai’ says: Ben Azzai said this only with regard 
to a firstborn offering. 


The Master said in the baraita: Ben Azzai says: This phrase serves 
to include peace-offerings. The Gemara asks: Ben Azzai’s inter- 
pretation of the phrase, limiting its interpretation to a reference only 
to peace-offerings, is to exclude what? 


If we say it is to exclude a firstborn offering, because he holds that 
a firstborn is not the property of the priest, one could reject this, 
as the sanctity of a firstborn offering is a lesser sanctity than that 
of a peace-offering, as follows: Now, just as with regard to peace- 
offerings, which have a higher degree of sanctity such that they 
require placing hands" on the head of the offering and are accom- 
panied by libations'® and the waving of their breast and the right 
hind leg" by the priest and owner together, you nevertheless say 
that it is the property of the owners, is it necessary to state that 
with regard to a firstborn offering, for which these halakhot do not 
apply, that the priest has ownership of it? 


Rather, Rabbi Yohanan said: Ben Azzai mentioned peace-offerings 
in order to exclude an animal tithe offering,’ i.e., every tenth animal 
of one’s flock that is designated as tithe for those ten animals and is 
sacrificed as an offering of lesser sanctity. Animal tithes are excluded 
because ben Azzai holds that an animal tithe offering is not the 
property of the owner of the flock. 


Placing hands — 73°20: All offerings except for the firstborn 
offering, the animal tithe offering, and the Paschal offering 
require the placing of hands on the animal's head. The one 
performing this rite places his two hands between the horns 
of the animal and presses down with all of his strength. If it is 
an offering brought to atone for a transgression, he confesses 
his transgression while placing his hands on the animal. In 
he case of peace-offerings or thanks-offerings, he recites a 
statement of gratitude. The animal is slaughtered immediately 
hereafter in the same place where the placing of hands was 


performed. 


BACKGROUND 


One-fourth of a hin, i.e., three /og, is offered for any sheep other 
than a ram; one-third of a hin, four log, is offered for a ram; and 
half a hin, six log, is offered for a bullock. Libations of wine could 
also be brought as independent, voluntary offerings. 


Animal tithe offering - mana wy: Each year, the owner of 
a herd of kosher animals is required to tithe the animals born 
during the preceding year. He does this by gathering them 
into an enclosure and then letting them out, one by one. These 
animals are passed “under the shepherd's rod” (Leviticus 27:32), 
and every tenth animal is marked with red paint to indicate 
that it is sacred. The sacred animals are animal tithe offerings. 


Libations — 0°32: This is referring to the wine libation offered 
on the altar, Wine libations are offered together with burnt- 
offerings and peace-offerings. They are also offered with a 
leper's sin-offering and guilt-offering. Varying quantities of 
wine are offered, depending on the animal that is sacrificed: 


If an animal tithe offering is fit to be sacrificed, it is brought 
to the Temple and sacrificed in a manner similar to a peace- 
offering. Its blood is sprinkled on the altar and its meat eaten 
by its owner. The details of the halakhot of animal tithes are 
elucidated in tractate Bekhorot. 


NOTES 


Gifts of the priesthood - 731713 nias: There are twenty-four 
types of gifts to which, by Torah edict, members of the priest- 
hood are entitled. These include the foreleg, the jaw, and the 
first of the sheared wool. The priests’ right to these gifts does 
not necessarily afford them ownership of those gifts; rather, it 
is considered as though they receive their portions as guests 
at the table of the Most High. Included among these gifts is 
the right to the firstborn animal. 

Some suggest that, according to the opinion of Rashi, 
although the right to eat the meat portion of an offering 
granted to one who brings an offering is considered a gift 
from the table of the Most High, the distinction, suggested by 
the Gemara with regard to ownership before and after slaugh- 
tering, remains true with regard to the owners of the offerings. 
The Gemara concludes that it is not true with regard to priests. 


PERSONALITIES 
Abba Yosei ben Dostai — *xmD17 {2 "DP KAR: A first-century 
tanna, Abba Yosei appears to have been one of Rabbi Yehuda 
HaNasi’s mentors, and Abba Yosei quotes Rabbi Yehuda 
HaNasi a number of times, particularly with regard to resolv- 
ing apparent contradictions between biblical verses. In some 
places he is referred to as Abba Yosei ben Dosai. 


HALAKHA 
They require placing hands — 73%aD D»nyw: Prior to every 
animal sacrifice offered by an individual in the Temple, with 
the exception of a firstborn offering, an animal tithe, and 
the Paschal offering, the one bringing the offering places his 
hands upon the head of the animal (Rambam Sefer Avoda, 
Hilkhot Ma‘aseh Hakorbanot 3:6). 


Libations — m39): Libations accompany the sacrifice of 
every burnt- offering and every peace-offering (Rambam Sefer 
Avoda, Hilkhot Ma‘aseh HaKorbanot 2:2). 


The waving of their breast and hind leg — piv mn nann: 
Following the slaughter of a peace-offering, the sprinkling of 
its blood, and the removal of the parts that will be consumed 
on the altar, the meat of the offering is cut up. Those parts 
hat will be burnt upon the altar, together with the breast 
and the right hind leg, are placed into the hands of the one 
who brought the offering. The priest then places his hands 
beneath the hands of the one who brought the offering and 
ogether they wave the portions before God (Rambam Sefer 
Avoda, Hilkhot Ma‘aseh HaKorbanot 9:6). 
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NOTES 


You shall not redeem, and it can be sold, etc. - n97 x 
"3193/31: Even when itis permissible to sell a firstborn animal, 
the verse: “You shall not redeem” (Numbers 18:17), which 
indicates that the firstborn animal retains a certain degree 
of sanctity, provides various restrictions on how to sell it in 
a manner befitting its sanctity. For example, the meat of a 
firstborn animal may not be sold in a butcher shop or any 
other public setting; it may not be valued by weighing it on 
scales, rather, its value should be estimated. 


Difficult — Kwp: The commentaries point out that the term 
kashya, meaning difficult, suggests that there is a strong 
question but there may be a solution to it, unlike the term 
teyuvta, meaning refutation, which indicates that an opinion 
is indefensible. The solution suggested by some commentar- 
ies in this case is that the mishna is not in accordance with 
the opinion of Rabbi Yosei HaGelili and it does not accept that 
peace offerings are the property of the one who consecrated 
the offering, and therefore the mishna excludes them (Panim 
Meirot). 


HALAKHA 
And it cannot be sold, not when alive and not when 
slaughtered - pinw x Daisy) 320 iV: It is prohibited by 
Torah law to sell an unblemished animal tithe offering. If it 
is blemished, it is prohibited to sell it by rabbinic law, even 
after it is slaughtered, except in certain specific circumstances 
(Rambam Sefer Avoda, Hilkhot Bekhorot 6:5). 
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This is as it is taught in a baraita: With regard to a firstborn offering 
it is stated: “You shall not redeem” (Numbers 18:17), indicating 
that the owner can never fully redeem the offering, thereby removing 
its sanctity. And the firstborn offering can be sold" when it is 
unblemished and alive, or when it is blemished and alive, or 
blemished and slaughtered. With regard to animal tithe offerings, 
it is stated: “It shall not be redeemed” (Leviticus 27:33), indicating 
that the one who designated it can never fully redeem an animal tithe 
offering, thereby removing its sanctity. And the animal tithe offering 
cannot be sold, not when it is alive and not when it is slaughtered," 
not when unblemished and not when blemished. The fact that the 
sale of an animal tithe offering is invalid demonstrates that it is not 
the property of the one who designated it. 


Ravina taught the preceding discussion with regard to the last 
clause of the baraita: Abba Yosei ben Dostai says that ben Azzai 
said this only with regard to a firstborn offering. The Gemara 
asks: Abba Yosei ben Dostai’s interpretation of the phrase, limiting 
its interpretation to a reference only to a firstborn offering, is to 
exclude what? 


If we say it is to exclude peace-offerings, because he holds that they 
are not the property of the one who consecrated them as offerings, 
one could reject this, as the sanctity of peace-offerings is a lesser 
sanctity than that of a firstborn offering, as follows: Now, just as 
with regard to a firstborn offering, which is already sanctified 
upon its emergence from the womb yet nevertheless is the property 
of the priest, is it necessary to state that peace-offerings are the 
property of those who consecrated them, where the animals were 
already the property of its owner before they were consecrated? 


Rabbi Yohanan said: Abba Yosei ben Dostai mentioned peace- 
offerings in order to exclude an animal tithe offering. Animal tithes 
are excluded because Abba Yosei ben Dostai holds that an animal 
tithe offering is not the property of the owner of the flock. 


This is as it is taught in a baraita: With regard to a firstborn offering 
it is stated: “You shall not redeem” (Numbers 18:17), indicating 
that the owner can never fully redeem the offering, thereby removing 
its sanctity. And the firstborn offering can be sold when it is unblem- 
ished and alive, or when it is blemished and alive, or blemished 
and slaughtered. With regard to animal tithe offerings, it is stated: 


“It shall not be redeemed” (Leviticus 27:33), indicating that the one 


who designated it can never fully redeem an animal tithe offering, 
thereby removing its sanctity. And the animal tithe offering cannot 
be sold, not when it is alive and not when it is slaughtered, not 
when unblemished and not when blemished. The fact that the 
sale of an animal tithe offering is invalid demonstrates that it is 
not the property of the one who designated it. 


The Gemara asks: How can one claim that Abba Yosei ben Dostai 
holds that peace- offerings are also owned by those who consecrated 
them? Doesn’t Abba Yosei ben Dostai say: Ben Azzai said this only 
with regard to a firstborn offering. The Gemara concedes: This 
is difficult." 


§ The Gemara cites an alternative explanation of the mishna’s state- 
ment: Rava said: What does the mishna mean when it says: One is 
liable only for damage caused to property for which, were one 
to use it for a mundane purpose, one would not be liable for the 
misuse of consecrated property? It is referring to property that is 
not at all subject to the halakhot of misuse of consecrated property, 
and what is that? It is referring to any property of an ordinary 
person, which has no sanctity at all. 


The Gemara asks: But then let the mishna teach explicitly: One is 
liable only for damage caused to property ofan ordinary individual. 
The Gemara concedes: This is difficult. 
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§ Rabbi Abba says: With regard to the case of an innocuous 
animal that was consecrated as a peace-offering and that caused 
damage, the injured party collects damages from its meat," i.e., 
from the portion of the offering that would have been eaten by 
its owners. This is in accordance with the general halakha that 
the payment for damage caused by an innocuous ox is collected 
exclusively from the proceeds of the sale of the body of the ox 
and not from any other property of its owner. But he does not 
collect the damages from the sacrificial portions. 


The Gemara asks: Isn’t it obvious that one collects exclusively 
from the meat portion and not from the sacrificial portions, as 
those are to be offered up to God? 


The Gemara answers: No, it is necessary for Rabbi Abba to 
teach that there is no collection from the owner’s meat portions 
corresponding to the sacrificial portions. Payment for damage 
caused by an innocuous animal is half the amount of the dam- 
ages, and can be no more than the value of the animal itself. 
Rabbi Abba is teaching that when assessing the damage to deter- 
mine the amount to be paid, one deems the owner responsible 
only according to his share of the animal, i.e., the meat portions, 
in relation to the animal as a whole. 


Rabbi Natan and the Rabbis engage in a dispute concerning the 
halakha in a case in which an ox pushed another animal into a 
pit (see 53a). If it were an innocuous ox, for which the Torah 
limits the owner’s liability to half the damages, the Rabbis rule 
that liability is incurred exclusively by the owner of the ox, i.e., 
he pays half the value of the damage, and the owner of the pit is 
entirely exempt. Rabbi Natan holds that since the damage was 
caused jointly by the ox and the pit, the owner of the oxneed pay 
only half of what he would pay if his animal had been solely 
responsible, i.e., a quarter of the damages. Rabbi Natan further 
rules that the remaining sum can then be fully recovered from 
the owner of the pit, i.e., he pays the remaining three-quarters 
of the damages. The Gemara asks: In accordance with whose 
opinion, of those tanna’im, does Rabbi Abba state his ruling? 


If it is in accordance with the opinion of the Rabbis, then it is 
obvious and there is no need to state it, as didn’t the Rabbis 
say: Whenever, for whatever reason, the full cost of the damage 
cannot be recovered from this party, it is not recovered from 
that party, i.e., even though the injured party suffered the loss 
of the full value of his animal and recovered only half its value 
from the owner of the ox, he may not demand the remaining 
sum from the owner of the pit. So too, in this case, where 
the injured party cannot collect damages from the sacrificial 
portions, he cannot recover that loss from the meat portions 
of the one who brought the offering. 


HALAKHA 


A peace-offering that caused damage, the injured party 
collects damages from its meat - pwan naia pw obey 
"131: If an innocuous animal consecrated as a peace-offering 
caused damage, its owners are liable to pay damages from 
the meat portions of the animal that they receive but not 
from the sacrificial portions. When the injured party receives 
the meat portions as payment, they retain their sanctity as 
portions of an offering. Since the animal was innocuous, 
liability is incurred for half the value of the damage. In addi- 
tion, liability is limited to the value of the animal. In this case, 


when assessing the damage to determine the amount to be 
paid, one deems the owner responsible only according to 
his share of the animal, i.e., the meat portions, in relation to 
the animal as a whole. For example, if an innocuous animal 
consecrated as a peace-offering worth two hundred dinars 
causes damage valued at two hundred dinars, and the meat 
portions of the offering are valued at one hundred fifty dinars, 
the injured party receives only half of that, i.e., seventy-five 
dinars, and not one hundred dinars (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 8:2, 3). 
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BACKGROUND 

Thanks-offering — mim: The thanks-offering is speci- 
fied in the Torah as a unique type of peace-offering, in 
that along with the sacrifice, typically a sheep, one also 
brings a meal-offering in the form of forty loaves, com- 
prised of ten loaves each of four varieties of bread. This 
offering is brought in appreciation of God's beneficence. 
In particular, the following people are required to bring 
a thanks-offering: One who completed a journey at sea, 
one who crossed a desert, one who was freed from 
prison, and one who recovered from an illness. 


HALAKHA 

Athanks-offering that caused damage - Tp171w ntin: 
If an animal that had been consecrated as a thanks- 
offering caused damage, the injured party collects pay- 
ment from the meat of the animal, in the same way 
that he would collect from an animal consecrated as a 
peace-offering that caused damage. He does not collect 
from the bread that accompanies the offering (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 8:2). 


NOTES 

Is the obligation of the owners — x17 pyar Navn: 
The Ketzot HaHoshen (406:1) proves from here that one 
who consecrates an offering cannot transfer his offering 
to another person. If he could, then in this case, too, 
the one who consecrated the thanks-offering could 
transfer it to the injured party, thereby transferring also 
the requirement to offer the forty loaves. 


78 


BAVA KAMMA ` PEREK I: 13B: :X ATX 715 


be reproduced or distributed in any form without express permission from the publisher 


2 SON KI - I ITT KIYN N) 
DKT pbawn TTD mbm Kab 


MIDS OVD PILKE MYDIN 
pa 


DWN IT PITS YIN 
bon ab Tx YD MDB INS bax 
acaba PITRY 


KT ONT 2 31 KOK MY DN 
Kay iat byab aw bya mb ON 
Dabo PORIV TPIS NIA 

0 rbawn jem abawyd 


PIX Wa BN yD 9 MoT bay 
apne xh pring 


mais - APIAW TTA XII VK 
moma mais ing) wan 


ier oN? 


wa DDN pp > piven KDD 
cond yan 220M 


IVD NDT TD IKW D XI 
rat) xr) ACT MINT MYWII onbs 
XP 2onh TS MINT WI nba. AIK 

aT myst xan onbs bynwn 


And if it is in accordance with the opinion of Rabbi Natan, doesn’t 
he say: Whenever the full cost of the damage cannot be recovered 
from this one, it is recovered from that one, i.e., since the owner 
of the ox pays only a quarter of the damages, the remaining sum can 
be recovered from the owner of the pit. So too, in this case, since 
the injured party cannot collect payment from the sacrificial por- 
tions, he should be able to recover that loss from the meat portions 
of the one who brought the offering, in contrast to the ruling of 


Rabbi Abba. 


The Gemara explains: If you wish, say Rabbi Abba’s ruling is in 
accordance with Rabbi Natan, and if you wish, say his ruling is in 
accordance with the Rabbis. 


The Gemara explains: If you wish, say Rabbi Abba’s ruling is in 
accordance with the Rabbis, as one might have thought that this 
matter, the ruling of the Rabbis, applies only where the damage is 
caused by two bodies, such as an ox and a pit. But where the dam- 
age is caused by one body, as in the case of damage caused by a an 
animal consecrated as a peace-offering, the injured party can say to 
the owner of the animal: From anywhere that I want to, I will 
recover my losses, and accordingly, the injured party could collect 
the full cost of the damage from the meat portions of the one who 
brought the offering. Therefore, it is necessary for Rabbi Abba to 
teach that this is not the halakha. 


And if you wish, say Rabbi Abba’s ruling is in accordance with 
Rabbi Natan: It is only there that the owner of the damaged ox can 
say to the owner of the pit: Since I found my ox in your pit, ulti- 
mately you bear responsibility for any damage, and therefore what- 
ever I cannot recover from the other one, i.e., the owner of the ox, 
I will recover from you. 


But here, in the case of damage caused by an animal consecrated as 
a peace-offering, is the injured party actually able to say: Only the 
meat of the animal caused damage but the sacrificial portions did 
not cause damage? Since the entire animal caused the damage, he 
does not collect the full cost of the damage from the meat portions 
of the one who brought the offering. 


Rava says: In the case of an innocuous animal consecrated as a 
thanks-offering® that caused damage," the injured party collects 
damages from its meat, i.e., from the portion of the offerings that 
would have been eaten by the one who brought the offering, but he 
does not collect from its bread, i.e., from the offering of forty loaves 
of bread that accompanies the sacrifice of the animal. 


The Gemara asks: Isn’t it obvious that he does not collect from the 
bread? The bread is not part of the animal that caused damage. 


The Gemara answers: It was necessary for Rava to state this because 
of the latter clause of his ruling, which states: The injured party 
eats the meat portions of the offering according to the value of the 
damages owed to him, but the one achieving atonement, i.e., the 
one bringing the offering, brings the bread. 


The Gemara asks: Isn’t this also obvious? Why should anyone else 
bring the bread? The Gemara explains: Lest you say, since the 
bread is a necessary qualifying factor for the thanks-offering, as 
without it one does not fulfill one’s obligation, let the owner of the 
offering say to the one eating it, why should you eat the meat and 
I bring the bread? If you wish to eat, you should bring the bread. 
Therefore, Rava teaches us that the offering of the loaves of bread 
is the obligation of the owners" of the offering. 
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§ The mishna teaches: One is liable only for damage caused to 
property that belongs to members of the covenant. 


The Gemara asks: This clause serves to exclude what? If it serves 
to exclude the property of a gentile, isn’t that already explicitly 
taught in the mishna below (37b): In the case of an ox of a Jew" that 
gored an ox of a gentile, the Jew is exempt. The Gemara answers: 
The tanna teaches this as a principle in the mishna here and then 
explains it in greater detail in the mishna below. 


The mishna continues: One is liable only for assigned property. The 
Gemara asks: This clause serves to exclude what? Rav Yehuda said: 
This clause serves to exclude a case in which an animal is injured but 
it is unclear which of two oxen, owned by different people, caused 
the damage. The owner of this ox says to the owner of the other: 
Your ox caused the damage. And the owner of that ox says to the 
owner of the other: Your ox caused the damage. Since it cannot be 
proven which ox actually caused the damage, neither owner is liable. 
The intention of the mishna is that one is liable only where the bel- 
ligerent oxis assigned to, i.e., is known to be the property of, a specific 
individual. 


The Gemara asks: Isn’t that explicitly taught in the mishna below 
(35a): Iftwo oxen were seen pursuing a single ox, and then the single 
oxis found to be injured, and the owner of this ox says to the owner 
of the other: Your ox caused the damage. And the owner of that ox 
says to the owner of the other: Your ox caused the damage. In such 
a case, both of them are exempt since it is uncertain which one is 
guilty. The Gemara answers: The tanna teaches this as a principle in 
the mishna here and then explains it in greater detail in the mishna 
below. 


It was taught in a baraita in explanation of the mishna that the 
term assigned property serves to exclude ownerless property." The 
Gemara clarifies: What are the circumstances in which the mishna 
teaches that one is exempt? If we say it is referring to a case where 
an ox belonging to us, i.e., to a Jew, gored an ownerless ox, it is 
obvious that the owner bears no liability, as who is claiming damages 
from him? Rather, it must be referring to a case where an ownerless 
ox gored an ox belonging to us, and it teaches that the injured party 
does not have a right to damages. 


The Gemara asks: What is the point of this halakha? If the injured 
party wishes to recover his losses, let him go and take the belligerent 
ox for himself, since it is currently ownerless. The Gemara explains: 
The mishna teaches that the injured party does not have any right 
to the ox, in order to teach that in a case where another person 
preceded him and acquired it, the injured party has no claim to it. 


Ravina said an alternative interpretation of the mishna: The term 
assigned property serves to exclude a case in which an ox gored 
and subsequently its owner consecrated it," or where it gored and 
subsequently its owner declared it ownerless. Since the owners did 
not own the ox at the time the case was brought before the court, 
they are exempt from paying. Ravina explains that this is the inten- 
tion of the mishna: That one is liable only when the property that 
caused the damage was owned by a responsible party both when it 
caused the damage and when it was tried. In this case, at the time of 
the court hearing it was not owned by a responsible party, as it was 
either consecrated or ownerless. 


NOTES 


It gored and subsequently he consecrated it - 73 0%) M32 
wtp: Some early commentaries claim that an owner can 
consecrate a forewarned ox that gored, but not an innocuous 
ox that gored. In the case of an innocuous ox, since damages 
are paid from the body of the ox, it is automatically considered 
to be partially owned by the injured party. Consequently, the 
ox’s owner no longer has the ability to sell it or consecrate it. By 


contrast, when the ox is forewarned, the payment is made from 
one's superior-quality property. Therefore, the owner retains 
complete ownership of the ox, and therefore it is possible to 
consecrate it (Sefer Hashlama; Meiri). Other commentaries 
disagree, claiming that the owner has the ability to consecrate 
even an innocuous ox that gored. Many claim that it appears 
that this is also the opinion of the Rambam. 


————— HALAKHA = ———————_- 
An ox of a Jew, etc. - 151 byw by siw: If an ox of a Jew 
gores an ox of a gentile, the Jew is exempt from liability irre- 
spective of whether the ox was considered to be innocuous 
or forewarned (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
8:5; Shulhan Arukh, Hoshen Mishpat 406:1). 


To exclude ownerless property - 17577 "awd bs: Ifan own- 
erless ox gores someone or his property, the injured party 
does not have any claim to the ox. Consequently, if another 
person acquires the ox for himself before the injured party is 
able to do so, the injured party has no claim to it or against 
the person who acquired it (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 8:4; Shulhan Arukh, Hoshen Mishpat 406:2). 
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It gored and its owner subsequently declared it owner- 
less, etc, = 131 YP5i1 72 WNIM: If an ox causes damage, 
and then, prior to the trial, its owner consecrates it or 
declares it to be ownerless, he is exempt from all liability. 
This is the halakha unless he reclaims ownership of the 
ox before anyone else succeeds in doing so (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 8:4; Shulhan Arukh, 
Hoshen Mishpat 406:3). 


Except for a domain designated exclusively for the use 
of the one responsible for the damage — nwy yin 
pra nIm: If an ox is placed in another's property 
without permission of the owner of the property, and 
the ox is damaged there, no liability is incurred (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 1:7; Shulhan Arukh, 
Hoshen Mishpat 389710). 


NOTES 


The ox’s status...is the same — IMt> prw: It would 
appear from a straightforward reading of the Gemara 
that it is necessary that the ox remain the property of 
the same owner throughout the process, from the death 
of the person who was gored, through the trial of the 
owner of the ox. This is how Rashi explains the Gemara. 
The Rashba claims that the requirement is only that the 
ox is owned throughout the process, but there is no need 
for the ox to remain the property of the same owner. See 
33b concerning the halakha in a case in which an ox was 
sold after it gored. 
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It is also taught in a baraita: The halakha is that an ox that kills 
a person is stoned to death. The mishna states (44b) that this does 
not apply to an ox consecrated to the Temple or an ownerless 
ox. Moreover, Rabbi Yehuda said: Even if an ox gored and its 
owner subsequently consecrated it to the Temple, or ifan ox gored 
and its owner subsequently declared it ownerless," the owner is 
exempt from liability, as it is stated: “And if the ox was wont to 
gore in time past, and had been forewarned with its owner, and he 
had not guarded it in, and it killed a man or a woman; the ox shall 
be stoned, and also its owner shall be put to death” (Exodus 21:29). 
The repetition of the reference to the owner at the beginning and 
end of the verse indicates that the ox is not stoned unless the ox’s 
status as the owner’s property at the time of the death of the victim 
and at the time of the owner’s standing trial is the same," i.e., the 
ox is owned by a responsible party for both events. 


The Gemara asks: But do we not also require that the ox’s status be 
the same at the time of the verdict? Isn’t the phrase: “The ox shall 
be stoned” written with regard to the time of the verdict? 


Rather, say that the owner of the oxis exempt unless the ox’s status 
as the owner’s property at the time of the death of the victim and at 
the time of the owner’s standing trial and at the verdict is the same, 
i.e., the ox is owned by a responsible party for all three events. 


§ The mishna teaches: One is liable for damage caused in any place 
except for a domain designated exclusively for the use of the one 
responsible for the damage." The Gemara explains the reason for 
this: This is because the one liable for the damage can say to the 
injured party: What did your ox want in my domain? One does not 
have to guard his ox from causing damage within his own property, 
since another person’s animal has no right to be there. 


The mishna continues: And one is liable for damage caused in a 
domain designated for the joint use of the injured party and the 
one liable for the damage. 


The Gemara cites a dispute concerning this case that results in two 

different ways of interpreting the mishna: Rav Hisda says that 

Avimi says: With regard to a courtyard designated for the joint 

use of two partners, either one of them is liable for damage caused 

by the ox of one partner to the property of the other partner while 

in it, both for the category of Eating and for the category of 
Trampling. And accordingly, this is what the mishna is saying: One 

is liable for damage caused in any place except for a domain desig- 
nated exclusively for the use of the one responsible for the damage, 
as he is exempt there; but in a domain designated for the joint use 

of the injured party and the one responsible for the damage, when 

he causes damage, the one who is responsible for the damage is 

obligated to pay damages. The statement in the mishna concerning 

a domain designated for joint use is the beginning of the following 

clause and introduces a case in which one is liable for damage. 


And Rabbi Elazar says: In a courtyard designated for joint use, one 
is exempt for one’s ox causing damage to the property of his partner 
in the category of Eating, and for one’s ox causing damage to the 
property of his partner in the category of Trampling. And accord- 
ingly, this is what the mishna is saying: One is liable for damage 
caused in any place except for a domain designated exclusively for 
the use of the one responsible for the damage, and one is also 
exempt for damage done in a domain designated for the joint use 
of the injured party and the one liable for the damage. The state- 
ment in the mishna about a domain designated for joint use is a 
continuation of the previous clause and adds an additional case in 
which one is exempt. And the following clause: When one causes 
damage, the one liable for the damage is obligated to pay damages, 
serves to add the fact that one is liable for damage in the framework 
of the category of Goring, which was not previously mentioned in 
the mishna. 
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This interpretation of the concluding clause of the mishna, as a refer- 
ence to Goring, works out well according to Shmuel, in his dispute 
with Rav (3b) concerning the meaning of Ox and Maveh in the first 
mishna of this chapter. According to Shmuel they mean Trampling 
and Eating, respectively, and Goring has yet to be addressed. But 
according to Rav, who says: The term ox in the mishna includes 
damage caused by the ox and all matters involving damaging 
actions that are completed by an ox, including Goring, Eating, and 
Trampling, Goring is already addressed in the mishna. What is 
added by the clause: The one liable for the damage is obligated 
to pay damages? 


The Gemara answers: It serves to add that which the Sages taught 
in a baraita that elucidates the mishna’s statement. The mishna 
states: When an animal or item one is responsible to safeguard 
causes damage, the one liable for the damage caused by insufh- 
ciently safeguarding it is obligated to pay payments of restitution for 
damage. This serves to include the cases of an unpaid bailee," a 
borrower, a paid bailee, and a renter, in which an animal, e.g., 
an ox, caused damage while in their possession. If the ox was 
innocuous, he pays half of the damages, and if it was forewarned, 
he pays the full damages. If the ox was safely enclosed and a wall 
broke open at night," or if bandits [listin]! broke it open and the 
ox went out and caused damage, he is exempt from liability. 


The Gemara analyzes the baraita: The Master said that the mishna 
states: When an animal or item one is responsible to safeguard 
causes damage, the one liable for the damage caused by insufh- 
ciently safeguarding it is obligated to pay payments of restitution for 
damage. This serves to include the cases of an unpaid bailee, a 
borrower, a paid bailee, and a renter. The Gemara asks: What are 
the circumstances? 


If we say that the lender’s ox, which was under the watch of the 
borrower, injured" the borrower’s ox, and the baraita is teaching 
that the lender is liable to pay the borrower, why is this so? Let the 
lender say to the borrower: If my ox had injured an ox in the world 
at large, i.e., someone else’s ox, you, the borrower, would be required 
to pay," as you were entrusted with safeguarding it. Now that my 
ox has injured your ox, should I be required to pay? 


Rather, the case must be that the borrower’s ox injured" the lend- 
er’s ox, and the baraita is teaching that the borrower is liable to pay. 
The Gemara asks: According to this interpretation, the baraita 
teaches that if the belligerent ox was innocuous, the borrower is liable 
to pay only half of the damages. But why? Let the lender say to the 
borrower:" By borrowing my ox, you undertook full responsibility 
for it such that if my ox had been injured by an ox from the world 
at large, you would be required to pay me for the entire value of my 
ox, irrespective of whether the belligerent ox was considered innocu- 
ous or forewarned. Now that it is your ox that injured my ox, should 
you have to pay only half of the damages? This interpretation of the 
baraita is also difficult. 


The Gemara explains: Actually, the case is where the lender’s 
ox injured the borrower’s ox, and with what are we dealing here? 
This is a case where the borrower undertook the responsibility of 
safeguarding the body of the lender’s ox" from being injured, 


You would be required to pay - AX mh 


must pay because a bailee takes on the same level of responsibil- 


ity held by the owner. Therefore, if he d 


animal appropriately he must absorb the loss and compensate 
the owners. Similarly, if the animal caused damage, if it was 


innocuous he must pay half of the dam 
warned he must pay the full damages. 


NOTES 
wy Mya: The borrower Let the lender say to the borrower - Th xy: Here the lender's 
claim is not based on the halakhot of damage but on the hala- 
khot of custodianship. He claims that since the animal was dam- 
aged while under the watch of the bailee, he must compensate 
him for the full value of his animal, as he would be required to do 
so for anything else that occurred to it. The fact that the damage 
was caused by the bailee’s own animal is irrelevant. 
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HALAKHA 

To include an unpaid baile, etc. — 13) ban Waiw wand: If 
one entrusted an animal to an unpaid bailee, a paid bailee, 
a borrower, or a renter, they take on the responsibility of 
safeguarding the animal to prevent it from causing dam- 
age. Should the animal cause damage, they are liable to 
pay restitution to the injured party. The Shulhan Arukh 
rules that as long as an unpaid bailee provided a reduced 
level of safeguarding, even if it was insufficient, for 
example, if he locked the ox behind a door that could be 
opened by a typical wind, then he is exempt from liability. 
By contrast, a paid bailee, a borrower, and a renter would 
be liable in such a case. If they safeguarded the animal in 
a superior fashion then they would all be exempt, and in 
such a case, if the animal caused damage through an act 
in the category of Goring, the owner of the ox would be 
liable for any damage caused, but not for damage that 
falls under one of the other categories (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 4:4; Shulhan Arukh, Hoshen 
Mishpat 396:8). 


It broke open at night, etc. - 15) abba myp2: If one 
entrusted to look after an ox guarded it in an appropriate 
manner by placing it in an enclosure with a stable wall, 
and at night the wall broke open or the animal dug at 
its foundations and broke through the wall, he is exempt 
from any liability (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 42; Shulhan Arukh, Hoshen Mishpat 396:2). 


The lender’s ox injured -brvna KIA APPIN: If one lent 
an animal to another without any special conditions and 
the animal injured an animal belonging to the borrower, 
the owner is exempt from liability irrespective of whether 
the ox was considered innocuous or forewarned (Shulhan 
Arukh, Hoshen Mishpat 347:1). 


The borrower's ox injured - bytes NTA PRINT: If one 
borrowed an animal without any special conditions, and 
the borrower's animal injured the animal that he bor- 
rowed, the borrower is liable for the full cost of the dam- 
age even if the belligerent animal was innocuous (Shulhan 
Arukh, Hoshen Mishpat 3471). 


Where he undertook the responsibility of safeguarding 
the body of the ox — iau nynaw voy Sarpy: If the bor- 
rower undertook the responsibility of safeguarding the 
lender's ox from being injured but not the responsibility to 
prevent it from causing harm, and the ox caused damage, 
the lender pays for half the value of the damage if the ox 
was considered innocuous and the full cost of the damage 
if it was forewarned (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 4:10; Shulhan Arukh, Hoshen Mishpat 347:1). 


LANGUAGE 
Bandits [listin] - pooh: From the Greek Anothg, lēstēs, 
meaning robber or bandit. The Sages usually shorten the 
standard form of listisim to listim, which in turn is often 
rendered listin due to Aramaic influence. 
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HALAKHA 


If he did undertake the responsibility of safeguard- 
ing it from causing damage - nynw voy bap OX 
v: With regard to the bailee of an ox who undertook 
he responsibility only to prevent the ox from causing 
damage, if it caused damage, he is liable to pay for 
he damage. If the ox was injured, he is exempt from 
having to compensate the owner. If no stipulation was 
made concerning the extent of his custodianship, it is 
presumed that he undertook both the responsibility 
o prevent the ox from being injured and to prevent it 
rom causing damage (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 4:10; Shulhan Arukh, Hoshen Mishpat 
347:1, 396:5). 


Any location that is the property of the injured party, 
etc. - ^3) pob mo NITY bp: If one’s animal that is 
forewarned causes damage, one is liable to pay the full 
cost of the damage from one’s best quality property. 
If the animal was considered to be innocuous, one 
is liable to pay half of the cost of the damage from 
the proceeds of the sale of the body of the bellig- 
erent animal. This applies when the animal caused 
damage in the domain of the injured party (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 1:7; Shulhan Arukh, 
Hoshen Mishpat 389:9—10). 


Property of the one liable for the damage and is not 
the property of the injured party, etc. - xh) prt 
^D pod: If damage was caused by an ox within the 
domain of its owner no liability is incurred. The Rema 
writes that he is exempt only when the injured party 
or his property entered that domain without permis- 
sion (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 177; 
Shulhan Arukh, Hoshen Mishpat 389:10). 


LANGUAGE 


Inn [pundak] - pms: From the Greek TavdSoKElov, 
pandokeion, meaning guest house or inn. 


PERSONALITIES 

Rabbi Shimon ben Elazar - wy 12 jyaw a7: 
Rabbi Shimon ben Elazar was one of the Sages of the 

ishna during the last generation of tanna‘im. Very 
ittle is known about his life or family. Furthermore, as 
he belonged to the generation in which the Mishna 
was edited, not many of his statements appear in the 
ishna itself, although they are found in baraitot and 
in the Gemara. Rabbi Shimon ben Elazar was a friend 
of Rabbi Yehuda HaNasi, and several disputes between 
hem are cited. He received most of his Torah knowl- 
edge from his teacher, Rabbi Meir, to whom he was 
devoted, and in whose name he cites many rulings. 
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but he did not undertake the responsibility of safeguarding the 
lender’s ox to prevent it from causing damage. Accordingly, the 
lender remains responsible for his ox, and if it caused damage to the 
borrower’s ox the lender is liable, as in any other case in which his ox 
caused damage. 


The Gemara asks: If that is so, say, and try to explain accordingly, 
the latter clause of the baraita: If the ox was safely enclosed and a 
wall broke open at night, or if bandits broke it open and the ox 
went out and caused damage, the bailee is exempt from liability. The 
Gemara infers: Ifit broke open during the day and then caused dam- 
age, he is liable. The Gemara asks: According to the interpretation 
offered in explanation of the previous clause, the baraita concerns 
a case in which one borrowed an ox but did not undertake the respon- 
sibility to prevent it from causing damage. If so, how can the latter 
clause imply that there are cases in which he is liable? If he did not 
undertake the responsibility of safeguarding the lender’s ox to 
prevent it from causing damage, he should never be liable for the 
damage that it caused. 


The Gemara answers that the latter clause of the baraita concerns a 
different case than that of the previous clause. This is what the latter 
clause of the baraita is saying: If, by contrast, the borrower did 
undertake the responsibility of safeguarding the lender’s ox to pre- 
vent it from causing damage," if it causes damage, the borrower is 
liable. But if the ox was safely enclosed and the wall enclosing it 
broke open at night, or if bandits broke it open and the ox went 
out and caused damage, he is exempt. 


The Gemara returns to its prior discussion of the mishna’s statement 
concerning property designated for the joint use of the injured party 
and the one liable for the damage. The Gemara cited Rabbi Elazar’s 
opinion that each partner is exempt from liability for any damage that 
falls within the categories of Trampling or Eating that their ox caused 
to the other partner’s property. The Gemara challenges his opinion: 
Is that so? But didn’t Rav Yosef teach in a baraita: In a courtyard 
designated for the joint use of partners, or in an inn [pundak], one 
is liable for Eating and for Trampling caused by an ox of one partner 
to the property of the other. It would appear that this baraita is a 
conclusive refutation of the opinion of Rabbi Elazar. 


The Gemara answers: Rabbi Elazar could have said to you: But how 
can you understand that this baraita provides a refutation of my 
opinion? Are there not baraitot that disagree with regard to this 
issue? And it is taught in accordance with my opinion in a baraita 
in the Tosefta (1:9): Rabbi Shimon ben Elazar’ would state four 
principles with regard to the liability incurred based on where the 
damage occurs. With regard to any location that is the property of 
the injured party" and is not the property of the one liable for the 
damage, the owner of an animal that causes damage is liable for all 
the damage caused there. If a place is the property of the one liable 
for the damage and is not the property of the injured party," the 
owner of an animal that causes damage is exempt for all the damage 
caused there. 


If a place is the property of both this one and that one, e.g., a court- 
yard designated for the joint use of partners or a field in the valley 
used by the public, the owner of an animal that causes damage is 
exempt for Eating and for Trampling performed by his animal in 
that place. But for goring, and for pushing, and for biting, and for 
crouching upon items in order to damage them, and for kicking, 
which are all subcategories of the primary category of Goring, if 
the ox is innocuous, the owner pays half the value of the damage, 
and if it is forewarned, he pays the full cost of the damage. 
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If a place where the damage occurs is the property of neither this 
one nor that one, e.g., a courtyard that is not owned by either of 
the two of them," the owner of an animal that causes damage is 
liable for Eating and for Trampling performed by his animal in that 
place. But for goring, and for pushing, and for biting, and for 
crouching upon items in order to damage them, and for kicking, 
which are all subcategories of the primary category of Goring, if the 
ox is innocuous, the owner pays half the value of the damage, and 
if it is forewarned, he pays the full cost of the damage. 


The Gemara notes that in any event the baraita teaches that in a 
courtyard designated for the joint use of partners or a field in the 
valley that is jointly owned, the owner of an animal that causes dam- 
age is exempt for Eating and for Trampling performed by his animal 
in that place. This baraita supports Rabbi Elazar’s opinion. 


The Gemara comments: These baraitot are difficult, as they seem to 
contradict one another. 


The Gemara explains: When that baraita is taught," it is with regard 
to a jointly owned courtyard, which under the terms of their partner- 
ship is designated for the use of both this one and that one, i.e., as 
partners, for bringing both produce and oxen there. Since both 
partners have a right to keep their oxen there, they are not liable for 
any damage their oxen cause in the jointly owned space. That baraita 
of Rav Yosef is taught with regard to a jointly owned courtyard, 
which under the terms of their partnership is designated for the 
purpose of bringing their produce there, but it is not designated for 
bringing oxen there. Accordingly, with regard to damage of the 
category of Eating caused by one partner’s ox to the other’s produce, 
it is equivalent to a courtyard owned exclusively by the injured party, 
and therefore he is liable. 


The Gemara notes: In accordance with this explanation, the language 
of each of these baraitot is also precise, as it teaches here, in the 
baraita of Rav Yosef, the case of a courtyard that is similar to an inn, 
where oxen are usually not allowed to be brought, and it teaches 
there, in the second baraita, the case of a courtyard that is similar to 
a field in the valley, where oxen are usually allowed to enter. Con- 
clude from it that the Gemara’s distinction between the two baraitot 
is correct. 


Rabbi Zeira objects to this interpretation of Rav Yosef’s baraita: 
Since the courtyard is designated for both of them to keep their 
produce there, they should not be liable for damage caused by their 
oxen there, as in order for one to be liable don’t we need a case 
that fits the depiction of the verse: “And it consumed in a field of 
another” (Exodus 22:4)," and since they both have the right to use 
the courtyard it does not fulfill this condition. 


Abaye said to him: Since it is not designated for them to keep 
oxen there, that is sufficient for it to be termed “a field of another.” 


HALAKHA 


When that baraita is taught, etc. — 1D) 87177 K973: With regard 
to damage caused by an ox in a domain that was designated 
for the joint use of the owner of the animal and the injured 
party, if the designation of the domain was for them to keep 
both produce and oxen there, then for damage of the category 
of Eating or Trampling the owner of the ox is exempt, but for 
damage of the category of Goring, he is liable. If the designation 


of the domain was for both of them to keep only their produce 
there but not to keep their oxen there, if one of them did keep 
his ox there and it caused damage, he is liable for damage of 
any category, even Eating and Trampling. This is in accordance 
with the Gemara’s resolution of the baraitot, which is supported 
by Abaye (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 1:8, 9; 
Shulhan Arukh, Hoshen Mishpat 389:11-12). 


NOTES 


A courtyard that is not owned by either of the two of 
them - ope bw iwxw wm: As taught above (3a), one is 
iable for damage ofthe category of Eating and Trampling 
in a locale that belongs to others, but one is not liable 
or damage caused in the public domain. This baraita 
eaches that the exemption for Eating and Trampling is 
not confined to the public domain, but rather is referring 
o any domain where the ox has a right to be, such as 
he property of its owner. Moreover, the baraita teaches 
hat with regard to damage of the category of Goring, 
no distinction is made between the private and public 
domain, in accordance with the view of Rabbi Tarfon. 


Don't we need “And it consumed in a field of another” - 
NX MIWA w Wya x7: Rabbi Zeira holds that a field is 
defined as “a field of another” only when it is the exclusive 
property of another person and the one liable for the 
damage had no right to make use of it. Therefore, since in 
the current case the domain was jointly owned, the ox’s 
owner is not liable for the damage his ox caused despite 
the fact that it did not have permission to be there. 
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HALAKHA =——¥—___- 
Of neither this one nor that one at all — bp my x my x»: 
If Reuven places his produce in Shimon’s courtyard without 
permission, and Levi's ox enters the courtyard and eats the 
produce, Levi is exempt from having to pay damages. The 
Rema writes that had Reuven placed his produce there 
with permission and Levi's ox entered without permis- 
sion, the case would be equivalent to the standard case 
of causing damage on the property of the injured party 
and Levi would therefore be liable for any damage caused 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 1:8; Shulhan 
Arukh, Hoshen Mishpat 389:1, 16). 


NOTES 


Rather it belongs to another person, etc. - WNN xx 
"131: According to this opinion, liability for damage of the 
category of Eating is incurred only when both the produce 
and the domain the produce was in are owned by the 
same person. The Rosh and others go further and claim 
that even if the domain had been rented to another person 
and the ox ate from produce belonging to the owner of 
the property, the owner of the ox would be exempt from 
liability. The reasoning behind their claim is that from the 
Gemara’s discussion concerning a jointly owned courtyard, 
it is apparent that with regard to the halakhot of damages, 
the ownership status of a domain is defined by who has the 
right to use it and not who holds the title to it. 
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Given the distinction between the cases discussed in the baraitot, 
the Gemara reconsiders the dispute between Rav Hisda and Rabbi 
Elazar concerning the mishna’s statement about property whose 
use is designated for both the injured party and the one liable for 
the damage. Rav Aha of Difti said to Ravina: Let us say that from 
the fact that the baraitot do not disagree, as they are referring 
to different cases, so too, the amora’im, i.e., Rav Hisda and Rabbi 
Elazar, also do not disagree, as they are similarly referring to these 
different cases. 


Ravina said to him: Yes, that is correct. And even if you say that 
they disagree, their dispute does not concern every case of a jointly 
owned courtyard, as the Gemara had assumed; rather, their dispute 
concerns specifically a courtyard designated for the use of their 
produce, but not the use of their oxen. And they disagree whether 
to accept the difficulty raised by Rabbi Zeira, that such a courtyard 
cannot be considered “a field of another,’ or whether to accept the 
resolution of Abaye, that it can be considered “a field of another.” 


Q The Gemara returns to the matter itself and analyzes the baraita 
in the Tosefta cited above. It states: Rabbi Shimon ben Elazar would 
state four principles with regard to the liability incurred based on 
where the damage was caused. With regard to any location that is 
the property of the injured party and is not the property of the 
one liable for the damage, the owner of an animal that causes dam- 
age is liable for all the damage caused there. 


The Gemara infers: The baraita does not teach: One is liable for any 
[al hakkol] damage caused there, which would suggest that one is 
liable for all types of damage. Rather, it teaches: One is liable for 
all [bakkol] the damage caused, which can be translated as: For the 
full cost of the damage. This indicates that even were one’s ox con- 
sidered to be innocuous and caused damage of the category of 
Goring, which would generally incur liability for half the value of 
the damage, in this case the owner is liable for the full cost of the 
damage. 


Whose opinion is this? It is in accordance with the opinion of Rabbi 
Tarfon, who says: The halakha of cases of Goring performed by an 
innocuous animal, which is atypical, done in the courtyard of the 
injured party, is that the owner of the ox pays the full cost of the 
damage even if the ox is innocuous. 


If this is so, say, and try to explain accordingly, the latter clause of 
the baraita: If a place where the damage occurs is the property of 
neither this one nor that one, e.g., a courtyard that is not owned 
by either of the two of them, the owner of an animal that causes 
damage is liable for Eating and for Trampling performed by his 
animal in that place. 


The Gemara asks: What does the baraita mean by saying the prop- 
erty is of neither this one nor that one? If we say the intention of 
the baraita is that the property is of neither this one nor that one 
at all," but rather it belongs to another person," why should either 
partner be liable? But don’t I need a case that fits the depiction of 
the verse: “And it consumed in a field of another” (Exodus 22:4), 
which is understood to mean that the consumed produce belongs 
to the owner of the field in which the act of consumption occurred; 
and since the injured party does not have any rights to this place 
it does not fulfill this condition? 


Rather, it is obvious that the intention of the baraita is that the 
property is of neither this one nor that one together; rather, it 
belongs to only one of them, i.e., the injured party, and the latter 
clause teaches: If the ox is innocuous, the owner pays half the 
value of the damage, and if it is forewarned, he pays the full cost 
of the damage. 
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If so, in the latter clause we arrive at the opinion of the Rabbis, 
who say: The halakha of cases of Goring performed by an innocu- 
ous animal, which is atypical, occurring in the courtyard of the 
injured party," is that the owner of the ox pays half the value of 
the damage. 


The Gemara asks: Could it be that the first clause of the baraita is 
in accordance with the opinion of Rabbi Tarfon and the last 
clause is in accordance with the opinion of the Rabbis? 


The Gemara answers: Yes, that is as Shmuel said to Rav Yehuda 
with regard to another mishna (15b): Shinnana,' leave the mishna 
and follow after me and my interpretation that the first clause of 
the mishna is in accordance with the opinion of Rabbi Tarfon and 
the last clause is in accordance with the opinion of the Rabbis. In 
this baraita as well, the different clauses are taught in accordance 
with different Sages’ opinions. 


The Gemara presents a different interpretation of the baraita: 
Ravina said in the name of Rava: The entire baraita is in accor- 
dance with the opinion of Rabbi Tarfon, and what does it mean 
by saying that the property is of neither this one nor that one? 
The property does not belong both to this one and that one; 
rather, it is designated for the use of only one of them, for him to 
keep his produce" there. Only the injured party has the right to 
keep his produce there. But it is designated both for this one and 
for that one, for them to keep their oxen" there, as both have this 
right. 


Accordingly, with regard to damage of the category of Eating, the 
property is considered to be the courtyard of the injured party; 
therefore, the one responsible for the damage is liable to pay for 
the damage. By contrast, with regard to damage of the category 
of Goring, since they both have the right to keep their oxen there, 
the property is considered to be like a public domain, and there- 
fore even Rabbi Tarfon agrees that if one’s innocuous ox causes 
damage there one is liable for only half the value of the damage. 


The Gemara asks: If that is so, does the baraita list four principles? 
There are only three. In other words, according to the way Ravina 
explains the latter clause, i.e., the fourth principle, it does not teach 
anything that is not already known from the first three principles, 
as the fact that one is liable for Eating and Trampling in property 
designated for the use of the injured party is explicitly stated in 
the first principle, and the fact that one is liable for only half the 
cost of the damage in a case of Goring in a jointly owned courtyard 
is expressed in the third principle. 


Rav Nahman bar Yitzhak said: 


There are only three distinct principles, but they are listed as 
four cases because they apply in four different places. 


MI S H N A The determination of payment of damages 


is made by monetary appraisal. One pays 
with items worth money. This halakha applies before a court. 
And it is based upon the testimony of witnesses who are free men, 
i.e., men who are not Canaanite slaves, and who are members of 
the covenant, i.e., Jews. And women are included in the halakhot 
of damages in the same way as men. And both the injured party 
and the one liable for the damage are involved in the payment. 
The Gemara will explicate each of these principles. 


HALAKHA 

Goring...in the courtyard of the injured party - 1¥Na 117 
pram: Liability for half the cost of the damage is incurred 
when one's innocuous ox causes damage of the category of 
Goring both when in a public thoroughfare and when in the 
domain of the injured party. This is in accordance with the 
opinion of the Rabbis (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 1:7; Shulhan Arukh, Hoshen Mishpat 389:19). 


Does not belong both to this one and that one...for 
produce, etc. - ^3) niva my x my x: With regard to a 
jointly owned courtyard where it was designated that both 
partners could keep their oxen there and one partner had 
the exclusive right to keep his produce there, if his produce 
was damaged by the other's ox, the owner of the ox is liable 
for damage of the category of Eating and Trampling. This is 
in accordance with the opinion of Ravina (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 1:9; Shulhan Arukh, Hoshen 
Mishpat 389:13). 


LANGUAGE 
Shinnana - KPH: This nickname for Rav Yehuda, mentioned 
in several places in the Gemara, is understood by many com- 
mentaries to be referring to his sharp, brilliant intellect. The 
geonim, however, claim that this was a physical description 
used for someone with large teeth, and they note that the 
expression was still used in that way in their days. 


NOTES 


For this one and for that one, for their oxen — my my 
ow: Rabbeinu Tam (Sefer HaYashar, cited in Tosafot) raises 
a difficulty with this version of the text. If the domain was 
designated for both individuals for their oxen then it is obvi- 
ous that the oxen will eat the produce; and furthermore, since 
the ox entered that domain with permission it cannot be 
considered “a field of another.” For this reason, Rabbeinu Tam 
alters the text to read: It is designated to neither of them for 
use for oxen, according to which the ox’s entry was without 
permission, and so the domain can be considered “a field of 
another” (see Rashba). 
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NOTES 


Something that is worth any amount of money - 733 
D> bs mw: The early commentaries dispute to what 
extent land is excluded from the halakhot of price fraud. 
The Rif assumes that land is entirely excluded and a sale of 
land will never be voided on account of fraud. Rabbeinu 
Tam disagrees and argues that the halakhot of fraud also 
apply to land, but the limits are different than those with 
regard to the sale of movable property. Whereas with 
regard to movable property, if the price was inflated by 
more than one-sixth the market value of the item, the 
sale is automatically voided, with regard to land the sale is 
voided only if the price was inflated by more than one-half 
of its value. 

According to the Rif, the Gemara’s expression that land 
is: Something that is worth any amount of money, is easily 
understood, because no matter how much money is taken 
for the land, the sale is valid. This is how the Rashba explains 
the Gemara. According to Rabbeinu Tam, one must explain 
that the intention is only that the value of land is much less 
fixed than that of movable property, because the halakhot 
of fraud as they apply to land are less limiting. This is how 
Tosafot explain the Gemara. 


Are also not subject to price fraud — m2ix mm prs yaa: 
The exclusion of land, slaves, and documents from the 
halakhot of price fraud is derived by the Gemara (Bava 
Metzia 56b) from verses in the Torah (see Leviticus 25:14). 
The Ramban, in his commentary on the Torah, explains 
that the exclusion applies only to the voiding of a sale 
in which the price paid differs greatly from the market 
value of what was sold. By contrast, the prohibition against 
defrauding someone by greatly inflating the price certainly 
applies also to land, slaves, and documents. The Maharshal 
concurs with his opinion, adding that, at the very least, 
defrauding someone in such a case is no less severe an act 
than verbally wronging another or misleading him, which 
are also prohibitions by Torah law. 


Slaves and documents are also acquired with money — 
1033 pp "2 niow oTay: Some early commentaries 
(Tosafot; Rashba) suggest that the words: And documents, 
should be removed from the Gemara's text because with 
regard to their acquisition, documents, e.g. bills of sale, are 
considered to be movable property, and therefore they are 
not acquired with money. Rashba opines that the original 
text read: Slaves and maidservants, both of whom are 
legally classified as land and are therefore acquired with 
money. He suggests that since the Hebrew word for maid- 
servants, shefahot, and for documents, shetarot, appear 
similar when written in Hebrew, some scribe must have 
confused the former for the latter. 

Rashi assumes that documents are treated differently 
from movable property in that they are acquired with 
money but concedes that he is unaware of the source of 
this halakha. The Meiri cites an opinion that the Gemara 
refers specifically to the title deed of land; when land is 
acquired with money the buyer automatically receives 
ownership of the title deed for the land. 
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GEMARA What is the meaning of: The determi- 


nation of payment of damages is made 
by monetary appraisal? 


Rav Yehuda says: This appraisal of the damage caused 
should be made only in terms of the monetary value of the 
damage. 


The Gemara notes: We learn, in this mishna, this halakha that 
the Sages taught explicitly: In a case in which a cow damaged a 
cloak," and the cloak injured the cow, e.g., the cow tread on it, 
thereby damaging it, and it became entangled in the cow’s legs, 
causing the cow to trip, one does not say that it may be presumed 
that the damage to the cow is offset by the damage to the cloak 
and the damage to the cloak is offset by the damage to the cow, 
and therefore the owners of both are exempt from any payment. 
Rather, the court appraises separately the damage caused to each 
side in terms of its monetary value and only then calculates to 
what extent the liabilities offset each other. 


§ The mishna continues: With items worth money; to what does 
this refer? 


This is as the Sages taught in a baraita: Payment is made with 
items worth money. This teaches that the court attends to the 
collection of damages only in order to collect from property that 
serves as a guarantee, i.e., land. But if the injured party pro- 
ceeded, of his own accord, to seize movable property from the 
one liable for the damage, the court collects damages for him 
from those items he seized. According to the baraita, the phrase: 
Items worth money, is referring to land. 


The Gemara analyzes this: The Master said in the baraita: Pay- 
ment is made with items worth money. This teaches that the 
court attends to the collection of damages only in order to collect 
from property that serves as a guarantee, i.e, land. The phrase: 
Items worth money, therefore, is used as a term for land. The 
Gemara asks: From where is this inferred? 


Rabba bar Ulla says that the phrase: Items worth money, is refer- 
ring to something that is worth any amount of money," and what 
is that? It is something that is not subject to price fraud, which 
is the halakha with regard to land. Unlike the sale of movable 
property, the sale of land is valid irrespective of the sum for which 
the land is sold. The Gemara challenges this explanation: But 
slaves and documents are also not subject to price fraud,“ 
and yet these are not included in the phrase: Items worth money, 
as the court does not collect payments of damages from them. 


Rather, Rabba bar Ulla said: The phrase is referring to some- 
thing that is acquired with money, which is the halakha with 
regard to land but not with regard to movable property (see 
Kiddushin 26a). The Gemara rejects this explanation: But slaves 
and documents are also acquired with money.“ 


HALAKHA 


A cow damaged a cloak, etc. - 13) nby mpn m9: In the case 
of a jointly owned courtyard to which both partners may keep 
livestock, and one of them also has the right to keep objects 
there, if the partner who had the right to keep objects brought 
his cloak to the courtyard, and if the cow of the other partner 
damaged the cloak and then became injured by the cloak, one 
does not say that it may be presumed that the damage to the 
cow is equal to the damage to the cloak and thereby both 
parties are exempt. Rather, the court appraises separately the 
damage caused to each side in terms of monetary value, and 
then whosever liability is greater pays the balance. This is in 
accordance with the baraita according to the interpretation of 
Rosh (Shulhan Arukh, Hoshen Mishpat 389:17). 


Slaves and documents are also not subject to price fraud — 


TKK a px a Niwws Oy: The halakhot of price fraud do 
not apply to the sale of land, slaves, and documents. The Rema 
writes that there are some authorities who rule that if the price 
was inflated by more than half the market value of the item, 
the halakhot of price fraud are applied (Rambam Sefer Kinyan, 
Hilkhot Mekhira 13:8; Shulhan Arukh, Hoshen Mishpat 227:29). 


Slaves and documents are also acquired with money - D13% 
DDS pay a2 Niwwr: A gentile slave has the same legal clas- 
sification as land; therefore, he is acquired through the same acts 
of acquisition that can be used to acquire land, be it through 
the buyer giving money to the seller, the seller giving the buyer 
a bill of sale, or the buyer performing an act of taking posses- 
sion (Rambam Sefer Kinyan, Hilkhot Mekhira 2:1; Shulhan Arukh, 
Hoshen Mishpat 1981). 
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Rather, Rav Ashi said: The phrase is referring to something that 
is worth money, but is not actually money, and all these things, 
i.e, movable property, slaves, and documents, are considered like 
actual money because they have the defining characteristics of 
money in that they are valuable and portable. 


Rav Yehuda bar Hinnana raises a contradiction to the opinion 
of Rav Huna, son of Rav Yehoshua: In the baraita cited earlier it 
is taught: The mishna’s statement that payment is made with items 
worth money teaches that the court attends to the collection of 
damages only in order to collect from property that serves as 
a guarantee, i.e., land. But it is taught also in another baraita: 
The verse states the superfluous phrase: 
(Exodus 21:34), to include items worth money, and even bran, 
a relatively inferior commodity, is accepted as a valid form of 
payment. The first baraita teaches that only land is a valid form 
of payment, whereas the second baraita teaches that one may 
pay even with movable property. 


The Gemara answers: With what are we dealing here in the 
baraita that teaches that the court collects damages only from 
land? We are dealing with a case where damages are collected from 
orphans" whose father was liable to pay damages. The baraita 
teaches that the liability inherited by the orphans applies only to 
the land they inherited from their father as it is liened to their 
father’s debts. 


The Gemara asks: If the baraita is referring to collection from 
orphans, say, and try to explain accordingly, the latter clause of 
the baraita: But if the injured party proceeded, of his own accord, 
to seize movable property from the one liable for the damage, the 
court collects damages for him from those items" he seized. The 
Gemara asks: If, as suggested, the baraita is referring to collection 
from orphans, why does the court collect damages for him from 
those items he seized, as the father’s movable property is not 
liened to his debts? 


The Gemara answers: The case is like that which Rava says that 
Rav Nahman says with regard to a mishna (Ketubot 84a), which 
teaches that creditors who seize movable property as payment for 
a debt may keep those items: That is referring to a case in which 
he seized the property while the debtor was still alive." Here also, 
the baraita is referring to a case in which he seized the property 
while the one liable for the damage was still alive. 


§ The mishna continues: Before a court. What does this phrase 
mean? 


This phrase should be understood as a qualification of the previous 
phrase in the mishna that teaches, as the Gemara explained, that 
a court collects damages only from land. The mishna then teaches 
that the court collects only from land that is still in the possession 
of the one liable for the damage when he appears in court. This 
excludes a case where the one liable for the damage sells his 
landed property and afterward goes to court. Since at the time 
of the hearing he no longer owns land, the court does not collect 
damages from it. 


The Gemara challenges this: Should we conclude from the mishna 
that if one borrows money and then sells his landed property," 
and afterward he goes to the court, the court does not collect 
the loan from those landed properties that he sold? This is cer- 
tainly incorrect, as the creditor has a lien on the debtor’s property 
from the time that he borrows the money. 


Rather, the phrase: Before a court, should be understood as an 
independent clause that excludes a court of non-ordained judges 
[hedyotot}"' from judging all types of damages, as the payment for 
certain types of damage is considered to be a fine, and only expert 
judges who have been ordained are able to impose fines. 


“He shall recompense” 


HALAKHA 

With orphans — "ama: If one liable to pay damages dies, the 
court does not collect the damages from the movable prop- 
erty of his orphans; rather, the court collects only from the 
inferior-quality land that they inherited. This was the halakha 
in the time of the Gemara. The geonim later enacted that the 
court collects payment either from superior-quality land or 
from the movable property that the orphans inherited. If the 
orphans did not inherit either of these, the court collects from 
the inferior-quality land that they inherited (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 8:1-12; Shulhan Arukh, Hoshen 
Mishpat 419:3). 


Which he seized while the debtor was still alive - panw 
pm: If the injured party seized movable property from the 
one liable for the damage, and the one liable subsequently 
died, the court collects the damages from that property 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 8:11). 


Excludes a court of non-ordained judges — }7 mad bp 
Nii: Fines are imposed payments that are not equal in 
value to the loss suffered by the injured party, with the excep- 
tion of the payment for half the cost of the damage caused 
by pebbles inadvertently propelled by the foot of a walking 
animal. Whether they are imposed by the Torah or enacted by 
the Sages, fines may be imposed only by a court of ordained 
judges in Eretz Yisrael (Rambam Sefer Shofetim, Hilkhot Sanhed- 
rin 5:8; Shulhan Arukh, Hoshen Mishpat 1:1, 2-5). 


NOTES 


The court collects damages for him from those items - ma 
ma b pais pt: According to the Gemara's conclusion, this 
is referring to an injured party who had already seized the 
assets of the one liable for the damage before he died. He 
may keep those assets even though orphans are not obligated 
to pay damages from movable property. The term collects is 
appropriate here even though the injured party is already in 
possession of the assets, because technically the orphans still 
own them, as they inherited them, and therefore, despite 
being in the physical possession of the injured party, the assets 
are considered only collateral. It is only once a court rules to 
award ownership of the assets to the injured party that he is 
considered to have legally collected them. Alternatively, one 
could explain that the case involved one who seized more 
than the value of the damages he is entitled to receive, and 
therefore the court must decide which of the assets will be 
used to pay for the damage. 


Conclude from the mishna that if one borrows and sells his 
property, etc. — "151 ya) 2m mY AWD yaw: Rashi interprets 
his line as a rhetorical exclamation: Should we conclude from 
he mishna that a lender cannot collect a loan from the land 
he borrower sold? Certainly not; it is obvious that he can col- 
ect because a borrower's land is liened to the loan. Rabbeinu 


Tam explains that the Gemara is asking a genuine question 


and is referring to Torah law: Should we conclude from here 
hat by Torah law a lien does not attach itself to the borrower's 
property, and therefore, by Torah law, the loan cannot be col- 
ected from the land if it has already been sold? If that would 
be the case, then even though the Sages enacted that there 
is a lien on the borrower's land, perhaps that enactment was 
imited to a loan, but not to other debts. A reason for this would 
be that with regard to a loan, the sages are concerned not to 
ock the door in the face of potential borrowers, as the Gemara 
explains. It is possible that this enactment applies only to a 
oan but does not extend to less common cases of damage, 
where that concern does not apply (see Ra’avad). 


LANGUAGE 

Non-ordained judges [hedyotot] — nivi»: From the Greek 
iStwtN¢, idiotés, which is referring to one who does not hold 
any office. The word often appears in the Talmud as a com- 
pound noun, such as kohen hedyot, meaning a common priest 
as opposed to the High Priest. The word hedyot also appears 
alone as a general term for a commoner, as opposed to a 
priest. 
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HALAKHA 

One who admits he is liable to pay a fine, even if 
witnesses come afterward — 1X2 72 INN) IPA ATI 
Dy: One who admits he is liable to pay a fine is thereby 
exempt from paying that fine, even if witnesses come 
afterward and testify that he is guilty. This applies only 
if he admitted his guilt before a court or before three 
judges. If he admitted his guilt in a different context, 
if witnesses in court later testify to his guilt, the court 
can impose the fine upon him (Rambam Sefer Nezikin, 
Hilkhot Geneva 3:8). 


Perek | 
Daf15 Amuda 


HALAKHA 
To exclude slaves and gentiles - D'in Tay nord: The 
testimony of slaves and gentiles is not accepted in mat- 
ters of damages (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 8:13; Shulhan Arukh, Hoshen Mishpat 34:19, 408). 


BACKGROUND 


Aslave...has no lineage - om b PX... Tay: This is refer- 
ring to a Canaanite slave's paternal pedigree. The son of 
a gentile is considered the legal offspring of his father 
and therefore he can inherit from his father. By con- 
rast, a Canaanite slave is not halakhically related to his 
ather. Accordingly, if a Jewish man fathered a son from 
a Canaanite maidservant, the child would be considered 
a Canaanite slave and would not be considered a son of 
he Jewish man. This is true to the extent that if that man 
had not fathered any other sons and then proceeded 
o father another son, this time with a Jewish woman, 
hat son would be considered his firstborn and would 
gain the associated inheritance rights (Rambam Sefer 
Nashim, Hilkhot Ishut 15:6 and Sefer Mishpatim, Hilkhot 
Nahalot 2:12; Shulhan Arukh, Even HaEzer 1:7 and Hoshen 
Mishpat 277:9). 
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§ The mishna continues: Payment is made based upon the 
testimony of witnesses. 


The Gemara explains: This clause is stated to exclude from liability 
one who admits he is liable to pay a fine, even if witnesses come 
afterward" and testify that he is liable to pay it. The mishna teaches 
that he is nevertheless exempt, due to his admission. 


The Gemara asks: This works out well according to the one who 
says: One who admits he is liable to pay a fine is exempt, even if 
witnesses come afterward and testify to his liability. But according 
to the one who says: With regard to one who admits he is liable 
to pay a fine and then witnesses come afterward and testify that 
he is guilty, he is liable to pay the fine, what is there to say in 
explanation of this clause of the mishna? 


The Gemara answers: This clause does not serve to exclude some 
other case; rather, it is needed to preface the latter clause that 
teaches that the only people who are accepted as witnesses in cases 
of damages are both 


free men and members of the covenant. The mishna states: Free 
men, to exclude Canaanite slaves" from being valid witnesses, 
and it states: Members of the covenant, to exclude gentiles." 


The Gemara notes: And it is necessary to teach both exceptions, as 
had the Torah taught us only about a slave, I might have presumed 
that he is disqualified from serving as a witness because he has no 
lineage,” i.e., the child of a Canaanite slave is not legally considered 
to be his child in any sense; but a free gentile, who has lineage, I 
might say no, he is qualified. And similarly, had the Torah taught 
us only about a gentile, I might have presumed that he is dis- 
qualified from serving as a witness because he has no connection 
to the mitzvot of the Torah; but with regard to a Canaanite slave, 
who does have a connection to the mitzvot, as he is obligated to 
keep the mitzvot that a woman is obligated to keep, I might say no, 
he is qualified. Therefore, it is necessary to teach both exceptions. 


§ The mishna continues: And women are included in the halakhot 
of damages in the same way as men. The Gemara asks: From where 
is this matter derived? 


NOTES 
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To exclude slaves, etc. — 131 w72% npn: Even though Canaan- 
ite slaves and gentiles are excluded from being valid witnesses 
in all court cases, it is apparently necessary to reemphasize this 
act with regard to the collection of damages. The Rambam, in 
his Commentary on the Mishna and in the Mishne Torah, explains 
why this is necessary: Damage often occurs to one’s produce in 
he fields, out of the view of the general population. Accordingly, 
itis possible that there might be no valid witnesses to a damaging 
event. Nevertheless, it is likely that slaves and gentiles who work 
in the fields will have seen what transpired. Therefore, one might 
have thought that specifically in this case an exception should be 
made to allow slaves and gentiles to testify. The Rosh suggests 
a different reason, that since the damage to the injured party is 
clearly apparent, one might have thought that the standards for 
witnesses could be lowered to include slaves and gentiles as they 
are needed only to confirm what is known to have happened. 


To reject these notions, the mishna emphasizes that the same 
standards are applied to cases of damages as are applied to every 
other court case. 


He has no lineage, etc. -^31 Dm b ps: The children of a Canaan- 
ite slave are not halakhically considered to be the children of their 
biological father. Yet, it is clear from the many places in which the 
Bible traces the lineage of gentiles that free gentiles are consid- 
ered to be the children of their father and forebears. Therefore, 
with regard to lineage, a free gentile has greater similarity to a 
Jew than does a slave. By contrast, with regard to his connec- 
ion to the mitzvot, a Canaanite slave has greater similarity to a 
Jew than does a gentile, because upon becoming a slave he is 
circumcised, immersed in a ritual bath, and accepts upon himself 
he observance of certain mitzvot, the same ones that a Jewish 
woman is obligated to observe. 
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The Gemara presents three sources for this halakha. Rav Yehuda 
says that Rav says, and similarly, the school of Rabbi Yishmael 
taught: The verse states with regard to the liability of one 
who takes a false oath that he had not stolen: “When a man 
or woman shall commit any of the sins of a person” (Numbers 
5:6). The verse equates a woman with a man" with regard to all 
punishments" in the Torah. 


The school of Rabbi Elazar taught: The verse states with regard 
to the civil laws given following the revelation at Sinai: “And these 
are the civil laws that you shall set before them” (Exodus 21:1). 
The reference to “them” in the verse is referring to all those who 
stood at the revelation, both men and women. The verse thereby 
equates a woman with a man with regard to all civil laws" in 
the Torah. 


The school of Hizkiyya and Rabbi Yosei HaGelili taught: The 
verse states with regard to liability in a case where one’s ox kills 
a person: “And it killed a man or a woman” (Exodus 21:29). The 
verse thereby equates a woman with a man with regard to all 
killings” in the Torah, i.e., the liability incurred is the same 
whether the person killed was a man or a woman. 


The Gemara notes: And all three sources are necessary, as had the 
Torah taught us only the first source, one might have said that it 
is there that men and women are equated, as the Merciful One 
had pity upon a woman and made her liable in order that she 
should achieve atonement through paying restitution. But with 
regard to civil law, one might say that for a man, who is involved 
in business dealings, yes, the civil laws apply to him, but to a 
woman, who generally is not involved in business dealings, the 
laws do not apply. 


And had the Torah taught us only that men and women are 
equated in civil law, one might have said that this is in order that 
she should be able to sustain herself by engaging in business 
dealings. If civil laws did not apply to a woman, one would be wary 
about conducting business with her. But with regard to obligating 
a woman to achieve atonement, one might have said that a man, 
who is obligated in mitzvot, yes, he is similarly obligated to 
achieve atonement; but a woman, who is not obligated in all the 
mitzvot to the same extent as a man, no, the obligation does not 
apply to her. 


And had the Torah taught us only these first two sources, one 
might have limited the fact that a woman and man are equated to 
these two cases, here due to the fact that she also needs atone- 
ment, and there due to the fact that she needs to be able to sustain 
herself. But with regard to one’s liability for his ox killing a person, 
one might have said that only for killing a man, who is obligated 
in all mitzvot, yes, the owner of the ox is liable to pay a ransom; 
but for killing a woman, who is not obligated in all mitzvot, one 
might say he is not liable. 


And had the Torah taught us only the equivalence of a man and 
woman with regard to a ransom, one might have thought that this 
is because it is a very serious matter as there is a loss of life, but 
in these first two sources, where there is not a loss of life, I would 
say no, a woman is not included. Accordingly, it is necessary to 
have all three sources. 


§ The mishna continues: And both the injured party and the one 
liable for the damage are involved in the payment. 


An amoraic dispute was stated with regard to the payment of 
half the cost of the damage made when one’s innocuous ox gores 
another’s animal. Rav Pappa says: It is monetary restitution 
for the injured party’s loss. Rav Huna, son of Rav Yehoshua, says: 
It is a fine. 


NOTES 


The verse equates a woman with a man - TWX 3027 MWI 
word: The early commentaries (see Josafot; Rashba). explain 
that from the cases in which the Torah explicitly equates a man 
and a woman, it is apparent that with regard to other mitzvot, 
even though the Torah is formulated using the masculine verb 
form, the reference is to both men and women. In Hebrew 
there is no genderless verb form, and the masculine form is 
used as the default for both men and women. Consequently, 
the use of the masculine form does not indicate that the refer- 
ence is specifically to men, but is used to refer to both men 
and women. Accordingly, in most cases there is no need to 
derive that mitzvot apply to both men and women. In a case 
where the Torah explicitly makes mention of “a man,’ the 
presumption is that the mitzva applies only to men unless 
there is a derivation to the contrary. 


To all killings — ninna dab: The Gemara does not refer here to 
the fact that men and women both receive the same punish- 
ment for killing, as that fact is already included in the Gemara’s 
derivation that men and women are equated with regard to 
all punishments. Rather, the point here is that it is no different 
whether the victim is a man or woman. If one person killed 
another, whether he killed a man or woman, he is liable to 
receive the same death penalty, and similarly, if one’s ox killed 
a person, whether a man or woman, the ox is killed and one 
is liable to pay a ransom. 


HALAKHA 


The verse equates a woman with a man with regard to all 
punishments — pwaty bob vod mene sina mwa: Men and 
women are subject to the same punishments. for violations 
of the Torah. This applies to all punishments, including lashes, 
capital punishment, and fines. Similarly, just as a man can 
be excommunicated, a woman may be excommunicated as 
well (Rambam Sefer HaMadda, Hilkhot Talmud Torah 6:14; Sefer 
Kedusha, Hilkhot Issurei Bia 17:5; Sefer Nezikin, Hilkhot Geneva 1:7; 
and Sefer Shofetim, Hilkhot Sanhedrin 14:5; Shulhan Arukh, Yoreh 
De‘a 241:1 and Hoshen Mishpat 61:3, in the comment of Rema). 


The verse thereby equates a woman with a man with 
regard to all civil laws — pt bad vod nwy anan men: 
Men and women are equally subject to the civil laws of the 
Torah, including liability for damages, the halakhot of bailees, 
and the halakhot of commerce (Rambam Sefer Nezikin, Hilkhot 
Geneva 1:6 and Sefer Mishpatim, Hilkhot Sekhirut 2:6; Shulhan 
Arukh, Hoshen Mishpat 96:6, and in the comment of Rema, 
302:1, 349:1). 


The verse thereby equates a woman to a man with regard 
to all killings - nina bab wxh nwy ana mw: An ox that 
killed a person is stoned to death, irrespective ‘of whether the 
victim was a man or a woman, and its owner pays a ransom. 
Similarly, one who kills another person is subject to the death 
penalty, irrespective of whether the victim was a man or a 
woman (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 1011, 11:2 
and Hilkhot Rotze'ah UShmirat Nefesh 2:6). 
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HALAKHA 


The diminishing value of the carcass — may nna: 
The injured party must absorb the loss due to the 
diminishing value of the carcass as it deteriorates 
while waiting for the case to be heard in court 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 7:8; 
Shulhan Arukh, Hoshen Mishpat 403:2). 
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The Gemara elucidates: Rav Pappa says: The payment is monetary 
restitution, as he holds that even ordinary oxen, which have not 
been forewarned with regard to Goring, are not presumed to be 
safeguarded, as their nature does not prevent them from acting in a 
belligerent manner. Therefore, the owner is responsible to safeguard 
them, to prevent them from doing so. Accordingly, if an ox causes 
damage by goring, by right it should have been that the owner needs 
to pay the full cost of the damage. Nevertheless, the Merciful One had 
pity upon him, as his ox had not yet been forewarned and he was 
not fully aware of the possibility that it might gore, and accordingly, 
the Torah reduced the extent of his liability. 


Rav Huna, son of Rav Yehoshua, says: It is a fine, as he holds that 
ordinary oxen are presumed to be safeguarded, as their nature pre- 
vents them from acting in a belligerent manner. Therefore, the owner 
is not responsible for safeguarding them to prevent them from doing 
so. Accordingly, if an ox causes damage by goring, by right it should 
have been that the owner does not pay at all. Nevertheless, the 
Merciful One penalized him in order that he will safeguard his 
ox, even before it is forewarned, and decreed that the fine should 
be given to the injured party even though he is not really entitled to 
be compensated for his loss. 


We learned in the mishna: Both the injured party and the one liable 
for the damage are involved in the payment. Granted, according to 
the one who says that the payment of half the cost of the damage is 
monetary restitution, this assumes that the injured party is theoreti- 
cally entitled to receive the full value of his damaged animal but in 
practice receives only half. This is what the mishna means by saying 
that the injured party is also involved in the payment, because it is as 
though he is compelled to forgo half of the cost of the damage that by 
right he should be paid. But according to the one who says that the 
payment of half the cost of the damage is a fine, which assumes that 
the injured party is not really entitled to be compensated for his loss, 
now that even the money that he takes is not his by right, is it accurate 
to describe him as being involved in the payment? 


The Gemara explains: The mishna’s statement is necessary only with 
regard to the fact that the injured party is the one who absorbs the loss 
due to the diminishing value of the carcass" between the animal’s 
death and the time that the case is brought before the court. Since he 
must absorb this financial loss, it may be said that he is involved in the 
payment. 


The Gemara asks: How can one claim that the mishna is referring 
to the diminishing value of the carcass? Isn’t it already taught in 
the first clause of the mishna, which by using the term: Payments 
of restitution for damage, teaches that the owner of the injured 
animal attends to, i.e., retains ownership of, the animal carcass? And 
therefore it follows that he bears any depreciation in its value, as the 
Gemara (10b) explained above. 


The Gemara explains why the mishna needs to teach this principle 
twice: One mention is made with regard to an innocuous ox and the 
other one is made with regard to a forewarned ox. 


And it is necessary to state both cases, because if it would teach us 

the principle only with regard to an innocuous ox, I might say that only 
there does the Torah limit the liability of the owner of the ox, because 

it has not yet been forewarned. But with regard to a forewarned ox, 
I would say the Torah does not limit the owner’s liability at all and the 

owner must also bear the loss due to the diminishing value of the car- 
cass. And similarly, if it would teach us the principle only with regard 

to a forewarned ox, I might say that only there does the Torah limit 
the owner’s liability because he is paying the full cost of the damage, 
so the Torah does not overly burden him. But with regard to an innoc- 
uous ox, where he is liable for only half of the damage, I would say the 

Torah does not limit his liability any further, so he must bear the loss 

of the diminishing value of the carcass. Therefore, it is necessary to 

state the principle in both cases. 
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The Gemara attempts to prove whether the payment of half the 
cost of the damage is considered to be monetary restitution or a 
fine: Come and hear a proof from a mishna (16b): What is the 
difference between the liability incurred for damage caused by an 
innocuous ox and that caused by a forewarned ox?" The differ- 
ence is that the owner of an innocuous ox pays half the cost of 
the damage exclusively from proceeds of the sale of its body, and 
the owner of a forewarned ox pays the full cost of the damage 
from his superior-quality property. 


The Gemara explains the challenge posed by the mishna: And if 
it is so, that payment for damage caused by an innocuous ox is 
considered a fine, let the mishna also teach this additional distinc- 
tion: The owner of an innocuous ox does not pay based on his 
own admission, in accordance with the halakha that one does not 
pay a fine based on one’s own admission, whereas the owner of a 
forewarned ox pays based on his own admission. 


The Gemara answers: The tanna could have taught this distinction; 
however, he taught only certain distinctions and omitted others, 
including this one. The Gemara asks: What else did he omit that 
he omitted this? A tanna would never omit just a single case, 
perforce there must be another halakha he omitted. 


The Gemara answers: He omitted the halakha that if an innoc- 
uous ox kills someone, its owner does not pay even half of the 
ransom payment, whereas if the ox is forewarned, he pays the 
full ransom. 


The Gemara rejects this: If one claims that the mishna omits the 
halakha of one who admits his liability due to the fact that it also 
omits the halakha that the owner of an innocuous ox does not pay 
even half of the ransom, that is a flawed claim, as this is not an 
omission, because one could say: In accordance with whose 
opinion is this mishna? It is in accordance with the opinion of 
Rabbi Yosei HaGelili, who says that when an innocuous ox kills 
a person, one pays half the ransom," and therefore the distinction 
between an innocuous and forewarned ox is included in the 
mishna’s ruling that the owner of an innocuous ox pays half the 
cost of the damage. Accordingly, no proof can be adduced from 
the mishna. 


The Gemara suggests another proof: Come and hear a proof from 
a mishna (Ketubot 41a): 


If one admits: My ox killed so-and-so," or my ox killed 
so-and-so’s ox, then this person pays based on his own 
admission. 


The Gemara analyzes the mishna: What, is the halakha of the 
mishna not stated with regard to an innocuous ox? If so, this 
mishna proves that one is required to pay for half the cost of the 
damage even based on one’s own admission, which demonstrates 
that the payment is monetary restitution and not a fine. 


HALAKHA 


My ox killed so-and-so, etc. - 151 nibs Dx iw man: Any 
liability for damage that is equal in value to the full cost of the 
damage is considered to be monetary restitution: If one admits 
that his forewarned ox killed someone, he is liable to pay the 


ransom, and if he admits that his forewarned ox killed another 
ox he is liable to pay the full value of that ox (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 2:7-8; see Sefer Hafla‘a, Hilkhot 
Shevuot 8:4 and Sefer Shofetim, Hilkhot Sanhedrin 5:14). 


HALAKHA 

What is the difference between an innocuous and a fore- 
warned ox — sya an pa ma: The owner of a forewarned ox 
is liable to pay the full cost of any damage caused by his ox 
from his superior property, whereas if his ox was innocuous 
he is liable for only half the cost of the damage and pays 
from the proceeds of the sale of the body of his ox (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 1:7; Shulhan Arukh, Hoshen 
Mishpat 389:9). 


Half the ransom - 1913 °¥M: When one's ox kills a person, if 
the ox was forewarned, one is liable to pay a ransom. If the ox 
was innocuous one does not pay half of the ransom; rather, 
one is entirely exempt (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 10:2). 
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HALAKHA =—W¥————————- 
My ox killed so-and-so’s slave — nibp bw fray ox iw Dnt: 
One who admits that his ox killed another person’s Canaanite 
slave is exempt from paying because the payment is con- 
sidered a fine and one does not pay a fine based on one’s 
own admission of obligation (Rambam Sefer Haflaa, Hilkhot 
Shevuot 8:2). 


Half the cost of the damage is a fine - Xba? xp sba: Any 
liability for damage that is greater or less than the value of 
the full cost of the damage is considered to be a fine. Conse- 
quently, if one admits one’s obligation to pay such a payment, 
one is exempt from paying since one pays a fine only based on 
eyewitness testimony. This is in accordance with the opinion 
of Rav Huna, son of Rav Yehoshua (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 2:7-8). 


—— NOTES 

So-and-so's slave — nibaby stay nx: If one's ox kills another 
person's Canaanite slave, they are liable to pay a fine of thirty 
silver shekels. This payment is considered a fine because its 
value is fixed, irrespective of the actual worth of the slave. In 
many cases a slave is worth much more (Rashi). 
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The Gemara rejects the proof: No, the halakha of the mishna is 
stated with regard to a forewarned ox. The Gemara asks: But 
according to this explanation, ifit had been an innocuous ox that 
gored, what would be the halakha? Would one say that indeed, 
he does not pay based on his own admission? But if so, rather 
than teaching in the latter clause of the mishna in Ketubot: Ifone 
admits: My ox killed so-and-so’s Canaanite slave," he does not 
pay based on his own admission, let the mishna differentiate 
and teach the distinction with regard to the case raised in the 
first clause itself. The reason for the distinction between the cases 
when one’s ox kills a Jew or a Canaanite slave is that in the first 
one pays monetary restitution, while in the second one pays a fine. 
If the mishna wishes to demonstrate the difference between a fine 
and monetary restitution with regard to admission, then instead 
of introducing a new case, the mishna would have modified the 
case of the previous clause. 


The mishna would have continued: In what case is this statement 
in the first clause said? It is said with regard to a forewarned ox, 
but with regard to an admission that one’s innocuous ox gored, 
he does not pay based on his own admission. The fact that the 
mishna does not do so suggests that in fact one is required to pay 
for half the cost of the damage based on one’s own admission that 
his innocuous ox gored. Evidently, the payment is considered to 
be monetary restitution. 


The Gemara rejects this: The reason the mishna did not raise the 
distinction between an innocuous and a forewarned ox is not 
because that distinction is not a valid one, but because the entire 
mishna speaks only of cases of a forewarned ox. Accordingly, 
no proof can be adduced from the mishna. 


The Gemara suggests further: Come and hear a proof from the 
concluding clause of the mishna just cited: This is the principle: 
Anyone who pays more than the cost of that which he damaged 
does not pay based on his own admission. The Gemara infers: 
What, is it not that were he liable to pay less than the cost of 
that which he damaged, he would pay based on his own admis- 
sion? Since when an innocuous ox gores, its owner is liable to pay 
more than the cost of the damage, the payment is clearly not 
monetary restitution, and that is why it is not payable based on 
one’s own admission. 


The Gemara rejects the inference: No, one should infer only that 
were he liable to pay as much as the cost of that which he dam- 
aged, he pays based on his own admission. If the sum to be paid 
is more or less than the cost of that which he damaged, he would 
not pay based on his own admission. 


The Gemara asks. But according to that opinion, where one is 
liable to pay less than the cost of the damage, what would be 
the halakha? Would one say that, indeed, he does not pay based 
on his own admission? If so, instead of teaching: This is the 
principle: Anyone who pays more than the cost of that which 
he damaged does not pay based on his own admission, let the 
mishna teach instead: This is the principle: Anyone who does 
not pay as much as the cost of that which he damaged does not 
pay based on his own admission. As that statement indicates 
cases where one is liable to pay more than the cost of that which 
he damaged and it also indicates cases where one is liable to pay 
less than the cost of that which he damaged. Evidently, the mishna 
holds that where one’s liability is for less than the cost of the 
damage, it is payable based on one’s own admission. This there- 
fore provides a conclusive refutation of the opinion that the 
payment for half the cost of the damage is a fine. 


The Gemara adds: And the halakha is that the payment for half 
the cost of the damage is a fine." 
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The Gemara notes the obvious inconsistency: How can it be that 
the Gemara offers a conclusive refutation of the opinion that the 
payment for half the cost of the damage is a fine and then state that 
the halakha" is in accordance with that opinion? 


The Gemara explains: Yes, the halakha may be in accordance with 
that opinion because of the following resolution of the refutation. 
What is the reason that the Gemara held that there is a conclusive 
refutation of the opinion that the payment for half the cost of the 
damage is a fine? Because the mishna does not teach: Anyone who 
does not pay as much as the cost of that which he damaged does 
not pay based on his own admission. This is not, in fact, a conclusive 
refutation, as even if one holds that the payment of half the cost of 
the damage for an innocuous ox is considered monetary restitution, 
one can still explain why the mishna doesn’t discuss cases where 
one is liable for less than the cost of the damage. 


This is because the tanna cannot make an absolute statement about 
such cases, that one never pays based on one’s own admission. Since 
there is an obligation for one to pay for half the cost of the damage 
resulting from pebbles" inadvertently propelled by the foot of a 
walking animal, which, through tradition it is learned’ that this 
payment is monetary restitution, and it is due to that reason that 
the mishna does not teach cases where one’s liability is valued at 
less than the cost of the damage. 


The Gemara considers the ramifications of this halakha: And now 
that you have said" that the halakha is that the payment of half the 
cost of the damage is a fine, with regard to this innocuous dog that 
ate lambs" or this innocuous cat that ate a chicken, which is atypi- 
cal" behavior for dogs and cats, we do not collect the payment for 
these acts in the courts in Babylonia." Since it is not common for 
these animals to eat those animals, these acts are classified as Goring, 
irrespective of the fact that the animal gained pleasure from the 
damage, for which it would normally be classified in the category of 
Eating. Therefore, in cases where these animals had not performed 
this act of damaging before, and were therefore considered innocu- 
ous, the owner is liable for only half the cost of the damage, which 
is a fine. Since the collection of fines may be imposed only by judges 
who have been ordained, and ordination is given only in Eretz 
Yisrael, these payments are not collected in Babylonia. 


NOTES 


A conclusive refutation and the halakha - arya xoa: 
The Gemara did not originally search for a suitable answer to 
the question from the mishna on the opinion of Rav Pappa, and 
concluded that it was a strong refutation. Once the Gemara 
noted that the halakha is in accordance with the opinion of 
Rav Huna, it was forced to demonstrate that there were suit- 
able resolutions to the difficulties it raised against his opinion 
(Rabbeinu Hananel). Rabbeinu Tam, cited by Tosafot (Sanhedrin 
80b), notes that only when the word refutation is repeated 
twice, once before and once after an opinion, it can be said that 
the refuted opinion is categorically rejected from halakha, but 
when it appears only once there may still be an answer, and the 
halakha may be in accordance with that opinion. 


Which through tradition it is learned - ab KTA KDT: 
Clearly the fact that one is liable for only half the cost of the 
damage is a halakha that was transmitted through the genera- 
tions. What is not clear is whether the fact that the payment 
is considered monetary restitution and not a fine was also 
transmitted or if it was concluded through logic. The Rashba 
raises both possibilities but appears to prefer the second one. 


And now that you have said, etc. — ^3) AVANT KAW: The 
Gemara states that its conclusion is true only according to the 


opinion that the payment for half the cost of the damage is a 

fine. Tosafot explain that the opinion that the payment is mon- 
etary restitution is based on the presumption that it is usual for 
an ox to cause damage with its horn. Accordingly, when a dog 

eats a large lamb, which is an atypical occurrence, it cannot be 

classified as a case of Goring since Goring includes only typical 

animal behavior. Accordingly, there is no basis for the owner of 
the dog to be liable, leaving him entirely exempt, and damages 

cannot be collected for the damage even in Eretz Yisrael. 


It is atypical — x7 AW: Even though the actual actions of 
the animal are similar to those in a case of Eating, in that the 
animal gained pleasure while causing the damage, since the 
action of the animal was atypical it is classified as Goring, for 
which the owner is liable for only half of the damages. Never- 
theless, Rashba explains that the owner must compensate the 
injured party for the full value of the benefit that his animal 
received through eating the injured party's produce. This is 
based on the general halakha that one must pay someone for 
any benefit one receives from him. This is also the reason for 
the Gemara's ruling below (19b) that even in a case classified 
as Eating, which is done in a public thoroughfare, one is liable, 
at the very least, to pay the value of the benefit received by the 
owner of the animal. 


HALAKHA 


Half the cost of the damage resulting from pebbles - sn 
DW Pa: If while walking in the public domain an animal 
inadvertently propels pebbles with its foot, and they caused 
damage to the items of a person that were situated in his 
private property, one is liable to pay for only half the cost 
of the damage. This is considered to be a subcategory of 
Trampling. The payment made by the owner of the animal 
is not a fine; rather, it is learned through tradition that it is 
considered to be a reduced form of monetary restitution 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 2:2—4; Shulhan 
Arukh, Hoshen Mishpat1:1). 


This dog that ate lambs, etc. — 121 "yay bax KIH NT: 
With regard to a dog that ate a lamb, or a cat that ate a large 
chicken, since it is considered atypical for them to do so, their 
owner is liable to pay only half of the damages. If the attack 
occurred within the property of the owner of the animal that 
was killed, the owner of the belligerent animal is liable to pay 
for the full cost of the damage (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 3:7; Shulhan Arukh, Hoshen Mishpat 391:6). 


We do not collect in Babylonia — basa jaa x: The 
obligation to pay half of the damages is considered a fine, 
and therefore it can be imposed only by ordained judges in 
Eretz Yisrael and is not collected outside of Eretz Yisrael. An 
exemption to this halakha is the payment of half the cost 
of the damage for damage caused by pebbles propelled by 
the foot of one’s animal, as that is considered to be monetary 
restitution and not a fine (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 5:9; Shulhan Arukh, Hoshen Mishpat 1:1). 
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NOTES 


Large animals — 3731: Rashi explains that the reference is 


both to the case of a cat and a dog, i.e., both a cat ea 


ing 


a large chicken and a dog eating a large lamb would be 
considered atypical. By contrast, the Rambam and the Meiri 
explain that it is atypical for a dog to eat even a small lamb, 


and the Gemara's distinction applies only to a cat ea 
chickens. 


And if he seized — Dam x1: Rabbeinu Tam explains 
his ruling applies only to a case in which the injured p 


a case he is allowed to collect the damages owed to 
he injured party to seize other property belonging to 


so he is required to return it. The reason for this is th 


ing 


hat 
arty 


seizes the animal that actually caused the damage. In such 


him 


rom the body of that animal. A court will not authorize 


the 


owner of the belligerent animal as payment, and if he does 


at if 


he were allowed to do so, he would likely end up seizing 


more than the cost of the damages due to him. Some 
commentaries argue that if the injured party seizes other 


property, although he may not keep or sell that prop 
the one liable for the damage can be forced to excha 
that property for the belligerent animal itself and then 
injured party may collect damages from it (Meiri). 


Either way - 13 p3 72 pa: Even if the dangerous animal 


erty, 
nge 
the 


has 


never actually caused damage, its owner may be excommu- 


nicated until he neutralizes the danger (Nimmukei Yose 


BACKGROUND 


f). 


Excommunication - xma: This sanction is considered 


even more severe than corporal punishment as it does 


not 


just involve being ostracized from society but also includes 
a curse on the excommunicated person. The Gemara (Moed 


Katan 17a) even compares excommunication to death 
says that such a person will be devastated by his fate. 
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The Gemara adds: And this matter applies only where they attacked 
large animals," as it is atypical behavior for them; but where they 
attacked small animals, since that is their typical manner of behav- 
ior, it is classified as Eating, for which the owner pays the full cost of 
the damage, which is certainly considered monetary restitution. 
Accordingly, the payment is collected by the courts in Babylonia. 


And even in a case where the payment is considered a fine, if the 
injured party seized’ the property of the owner of the belligerent 
animal in order to cover his loss, we do not reclaim it" from him 
since he is entitled to it. 


And also, if the injured party said to the court: Fix a time for me" 
to go to Eretz Yisrael to present the case before ordained judges, we 
fix a time for him and require the owner of the belligerent animal to 
go to the court in Eretz Yisrael at that time. And if he does not go, 
we excommunicate’ him" for disobeying the orders of the court. 


And either way," we excommunicate the owner of the belligerent 
animal until he removes the danger," e.g., by killing the animal or 
otherwise neutralizing the danger. 


The justification for this is from the ruling of Rabbi Natan, as it is 
taught in a baraita: Rabbi Natan says: From where is it derived that 
one may not raise a vicious dog" in his house, and one may not 
set up an unstable ladder in his house? The verse states: “You shall 
not bring blood into your house” (Deuteronomy 22:8), i.e., one 
may not allow a hazardous situation or item to remain in one’s house. 
As long as the hazard remains, the owner is in violation of this verse 
and therefore the court may excommunicate him for failing to 
remove the danger. 


MI S H NA There are five damage-causing acts that an 


animal can perform twice and remain innoc- 
uous" even when its owner was warned each time to prevent it from 
doing so. After the third time, the animal is rendered forewarned. 
In such cases, the owner is liable to pay only half of the damages. 
And there are five damage-causing acts for which an animal is con- 
sidered forewarned, at times even if it had never caused damage in 
that manner. In such cases the owner is liable to pay the full cost 
of the damage. 


HALAKHA 


And if he seized, we do not reclaim it — 752 xb DDH NY: 
Even though fines are not collected outside of Eretz Yisrael, 
if the injured party seizes property of the one liable for the 
damage that is of equal value to the amount that he should 
have received, the court does not reclaim it from him. The Sma 
writes that this includes the payment of four and five times 
the principal for stealing and then slaughtering or selling a 
sheep or ox. The Rema writes that after the injured party has 
seized the property, the court appraises the value of what was 
taken and calculates if there is any excess that must be returned 


(Rambam Sefer Shofetim, Hilkhot Sanhedrin 5:17; Shulhan Arukh, 


Hoshen Mishpat1:5). 


Fix a time for me, etc. — 131 212 b aya: If the injured party 
wishes to bring his case before ‘ordained judges in Eretz Yisrael, 
he courts outside of Eretz Yisrael coerce the one liable for the 
damage to go to Eretz Yisrael together with him. The Rema 
writes that nowadays the custom is that if one has a court in 
his city, he cannot coerce the other party to take the case to a 
court in another city (Rambam Sefer Shofetim, Hilkhot Sanhedrin 
5:17, 6:7; Shulhan Arukh, Hoshen Mishpat 14:1, and see Beur HaGra 
here). 


We excommunicate him — mb JAW: Even though judges 
hat are not ordained are not empowered to collect fines, they 
can excommunicate the one liable for the damage until he 
compensates the injured party (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 5:16; Shulhan Arukh, Hoshen Mishpat 14:1). 


We excommunicate him until he removes the danger - 
xp popnt wy mv Paw: A court can excommunicate 
someone who has in his possession something that can 
cause damage, until he neutralizes the danger (Rambam Sefer 
HaMadda, Hilkhot Talmud Torah 6:14; Shulhan Arukh, Yoreh De‘a 
334:43). 


A vicious dog - y1 ab: It is prohibited to raise a vicious dog, 
unless the dog is chained (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 5:9; Shulhan Arukh, Hoshen Mishpat 409:3). 


You shall not bring blood into your house - 027 DWN x 
22: It is a positive mitzva to remove any item that is haz- 
ardous to the point of being life-threatening. If one does not 
remove such an item, one is in violation of the prohibition: “You 
shall not bring blood into your house” (Rambam Sefer Nezikin, 
Hilkhot Rotzeah UShmirat Nefesh 11:4; Shulhan Arukh, Hoshen 
Mishpat 409:3, 427:8). 


Five damage-causing acts that an animal can perform twice 
and remain innocuous, etc. — 3) pan meN: For the following 
five acts an animal is considered innocuous until it has caused 
damage in that manner three times, when each time its owner 
was warned to prevent it from doing so: Goring with its horns, 
pushing with its body, biting, crouching upon items in order 
to damage them, and kicking. For acts classified as Eating and 
Trampling, an animal is considered forewarned from the outset 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 1:5; Shulhan Arukh, 
Hoshen Mishpat 389:6). 
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An animal is not considered forewarned with regard to Goring, i.e., 
not for goring with its horns, nor for pushing with its body, nor for 
biting, nor for crouching upon items in order to damage them, nor 
for kicking." In these cases the animal is considered to be innocuous 
and its owner is liable for only half of the damages. 


Concerning acts of damage performed with the tooth, the animal is 
considered forewarned with regard to eating that which is fitting for 
it" to eat. Concerning acts of damage performed with the foot, the 
animal is considered forewarned with regard to breaking items while 
walking. And there is a forewarned ox, which gored three times and 
each time his owner was warned to safeguard his ox from doing so. And 
there is an ox that causes damage to the property of the injured party 
while on the property of the injured party. And there is the person, i.e., 
any damage done by a person. In all of these cases the one who caused 
the damage is considered to be forewarned, resulting in the obligation 
to pay the full cost of the damage. 


The mishna presents the halakha for wild animals: The wolf; the lion;" 
the bear; the leopard; the bardelas,* the meaning of which the Gemara 
will discuss; and the snake. These are considered forewarned even if 
they had never previously caused damage. Rabbi Elazar says: When 
these animals are domesticated“ they are not considered forewarned. 
But the snake is always considered forewarned.’ 


Bardelas - Dyma: In the Talmud, the word bardelas may be used to 
refer to one of three different animals: It may refer to a small animal, 
probably similar to the marten or polecat (see Rashi). Sometimes 
it is used to refer to the striped hyena, and some say that this is 
the intention in the Gemara here. Others claim that the reference 
here is to the cheetah, a spotted animal from the cat family found 


in Asia and Africa. 


Cheetah 


BACK 


Marten 


Polecat 


Striped hyena 
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Nor for biting, nor fof soidin etc. — Ww x 
^D) yia xr: All of these actions are done with the 
objective of inflicting damage and they are therefore 
classified as Goring. Therefore, the animal is considered 
to be forewarned only once it has repeatedly caused 
such damage. 


With ear to eating that which i is fitting for it - 
an ‘anita eats something that is not considered fitting 
for it to eat, itis classified as Goring and not as Eating. 


Domesticated - main 2a: Animals are regarded by 
halakha as domesticated if they were raised, at least for 
the majority of their life, in a person's home or around 
people and were trained from a young age not to 
cause damage. 

The early commentaries note that the Rabbi Elazar 
mentioned here must be Rabbi Elazar ben Shammua. 
It cannot be Rabbi Eliezer ben Hyrcanus, as he states 
in the mishna in Sanhedrin (2a) that one can never 
assume that a wild animal has been domesticated 
and will not cause damage; rather, in all cases they are 
considered to be forewarned from the outset. 


The wolf, the lion, etc. — 151 I) AKT: The wolf, 
the lion, the bear, the leopard, the ‘bardelas, and the 
snake are considered to be forewarned even if they 
never previously caused damage. Therefore, if they 
cause damage or kill someone in any way whatsoever 
their owner is liable to pay the full cost of the dam- 
age. It makes no difference if these animals are wild or 
domesticated. This is in accordance with the first tanna 
of the mishna (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 1:6; Shulhan Arukh, Hoshen Mishpat 389:8). 


When these are domesticated - mD TW paa: 

The dispute between the Rabbis and Rabbi Elazar con- 
cerns the issue of whether it is possible to domesticate 
wild animals. It has been demonstrated that it is pos- 
sible to train wild predatory animals not to cause harm 

and they may then be kept in the home with some 
degree of certainty that they will not attack others. 
According to the Rabbis, even if a predatory animal 
has been trained from a young age it is impossible to 
assume that the training has changed it to the degree 
hat one can be certain that it will not cause damage. 


The snake is always forewarned — obiyd TH OIT: 
n the talmudic period, non-venomous snakes were 
raised domestically in order to rid homes of mice and 
other rodents. Since a snake is not intelligent enough 
o be trained to refrain from attacking something that 
it perceives as a threat, there is always the possibility 
hat a snake may attack. Consequently, all agree that a 
snake is forewarned even if it has been domesticated. 
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G E M A From the fact that the mishna teaches in its 

latter clause: Concerning acts of damage 
performed with the tooth, the animal is considered forewarned 
with regard to eating that which is fitting for it to eat, we learn, by 
inference, that we are dealing throughout the mishna with cases 
of damage done in the courtyard of the injured party, as one is 
exempt from liability for acts of damage classified as Fating if they 
occur in the public domain. And yet the first clause teaches: An 
animalis not considered forewarned with regard to Goring. Stating 
that it is not forewarned indicates that the liability of its owner is 
limited only with regard to paying the full cost of the damage, but 
the owner pays half the cost of the damage. 


The Gemara asks: Who is it that holds that when damage classified 

as Goring is done within the property of the injured party the owner 
of the belligerent animal is liable for only half of the damages? It is 

the Rabbis, who say: The halakha of cases of Goring performed by 
an innocuous animal, which is atypical behavior, done in the court- 
yard of the injured party, is that the owner of the ox pays half the 

cost of the damage. 


But then say, and try to explain accordingly, the next part of the 
latter clause of the mishna: And there is a forewarned ox that 
gored three times, and each time his owner was warned to safeguard 
his ox from doing so. And there is an ox that causes damage to the 
property of the injured party while on the property of the injured 
party. And there is the person. In these cases, the responsible party 
pays full damages. With this clause we arrive at the opinion of 
Rabbi Tarfon, who says: The halakha of cases of Goring performed 
by an innocuous animal, which is atypical, done in the courtyard 
of the injured party, is that the owner of the ox pays the full cost of 
the damage even if the ox is innocuous. 


The Gemara asks: Could it be that the first part of the latter clause 
of the mishna is in accordance with the opinion of the Rabbis and 


the next part of the latter clause is in accordance with the opinion 
of Rabbi Tarfon? 


The Gemara answers: Yes, as Shmuel said to Rav Yehuda: Large- 
toothed one, leave the mishna and follow after me and my inter- 
pretation that the first part of the latter clause of the mishna is in 
accordance with the opinion of the Rabbis and the next part of the 
latter clause is in accordance with the opinion of Rabbi Tarfon. 


The Gemara presents a different interpretation of the mishna: Rabbi 
Elazar said in the name of Rav: 


The entire mishna is in accordance with the opinion of Rabbi 
Tarfon; the first part of the latter clause is stated with regard to a 
jointly owned courtyard, which under the terms of their partner- 
ship is designated for the use of one of them, i.e., the injured party, 
to keep his produce there, and for this one and for that one to 
keep their oxen there. Accordingly, with regard to damage of the 
category of Eating caused by one partner’s ox to the injured party’s 
produce in that courtyard, it is equivalent to the case ofa courtyard 
owned exclusively by the injured party, and the ox’s owner is liable 
for all the damage. But with regard to damage of the category 
of Goring, since they are both allowed to keep oxen there, the 
courtyard is equivalent to a public domain, and if one’s innocuous 
ox causes damage there, one is liable for only half the cost of the 
damage. 
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Rav Kahana said: I stated this teaching of Rabbi Elazar before 
Rav Zevid of Neharde’a, and he said to me: Are you really able to 
interpret that the entire mishna is in accordance with the opinion 
of Rabbi Tarfon? But doesn’t the mishna teach: Concerning acts 
of damage performed with the tooth, the animal is considered 
forewarned with regard to eating that which is fitting for it to eat. 
This indicates that only if what it eats is fitting for it, then yes, one 
is liable for the full cost of the damage, but ifit eats something that 
is not fitting for it, the owner would not be liable for the full cost 
of the damage, but only for half the cost of the damage. 


Rav Kahana explains his difficulty: And if the mishna is in accor- 
dance with the opinion of Rabbi Tarfon, the owner should be liable 
to pay the full cost of the damage even if his animal ate something 
not fitting for it, as doesn’t Rabbi Tarfon say: The halakha of 
cases of Goring performed by an innocuous animal, which is 
atypical, done in the courtyard of the injured party, is that the 
owner of the ox pays the full cost of the damage even if the ox 
is innocuous. 


Rather, Rav Kahana said: Actually it must be that the entire mishna 
is in accordance with the opinion of the Rabbis and the mishna is 
incomplete and this is what it is teaching: The opening clause 
should be understood as saying: There are five damage-causing acts 
that animals can perform twice and remain innocuous, but if they 
were warned for performing those acts three times, with regard to 
the five acts they are considered forewarned, i.e., the mishna is not 
referring to two different sets of damages, five acts for which the 
animal is considered innocuous and five for which it is considered 
forewarned. Rather, both statements in the initial clause of the 
mishna are referring to the same five acts of Goring, and they teach 
that although the animal is initially considered innocuous with 
regard to these five acts, it can become forewarned. 


The next part of the mishna then provides another halakha: But for 
damage of the categories of Eating and Trampling, an animal is 
considered forewarned from the outset. The next two items in the 
mishna: A forewarned ox and an ox that causes damage on the 
property of the injured party, should be understood as a question 
and an answer: And where does their forewarned status with 
regard to these acts apply? It applies in the courtyard of the injured 
party. According to Rav Kahana’s explanation, the statement: In the 
courtyard of the injured party, refers only to cases of Eating or 
Trampling, not to acts classified as Goring, and therefore it is true 
even according to the opinion of the Rabbis. 


Ravina objects to this explanation: Doesn’t the mishna below 
(24b) teach: With regard to the case of an ox that causes damage 
to the property of the injured party on the property of the injured 
party, stated in the mishna here (15b), how so, i.e., what are the 
circumstances in which one is liable to pay the full cost of the 
damage? The mishna below (24b) proceeds to list acts of damage 
classified as Goring. Ravina states his objection: Granted, if you 
say that the mishna here (15b) discusses that case, i.e., that it is 
referring to Goring, it is due to that ruling that the mishna below 
teaches: How so, and proceeds to discuss one’s liability for Goring, 
as it is elucidating the case mentioned in the mishna here. But 
if you say, as Rav Zevid suggests, that the mishna here (1sb) does 
not discuss Goring, what is the meaning of the mishna below 
when it asks: How so, and then proceeds to discuss one’s liability 
for Goring? 


Rather, Ravina said: The mishna is incomplete and this is what it 
is teaching: There are five damage-causing acts that animals can 
perform twice and remain innocuous, but if they were warned for 
performing those acts three times with regard to the five acts, they 
are considered forewarned. 
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NOTES 


And this is classified as a forewarned ox — yaa WWW wm: 
Rashi explains that this statement refers back to the five 
acts of damage for which an animal is initially considered 
innocuous and teaches that when the animal performs 
those acts multiple times and is warned for doing so, all 
agree that it is then considered forewarned for those acts 
of damage. By contrast, the Ra’avad understands that this 
is a continuation of the previous statement, i.e., it is refer- 
ring to acts classified as Eating and Trampling. Accordingly, 
the purpose of the statement is that in these cases there is 
agreement that the animal is considered forewarned, unlike 
the following case of damage caused in the domain of the 
injured party, which is subject to a dispute. 


And there are other cases similar to these in which 
animals are forewarned — ya NYPD DIIN DTI WN: 
Tosafot note that each animal has a typical manner through 
which it causes damage. Therefore, every animal is consid- 
ered forewarned with regard to an act that is typical for its 
species. If an animal departs from its typical manner, it is not 
considered forewarned with regard to that act; rather, it is 
considered as though it was innocuous, and the owner is 
liable for only half the cost of the damage. 


HALAKHA 


Small vessels — mw 135: With regard to damage caused 
to small vessels when an animal crouches down upon them, 
some say that an animal is always considered forewarned 
with regard to this act (Rambam). Others rule that an animal 
is not considered to be forewarned from the outset with 
regard to this (Rosh). These two opinions are in accordance 
with the two opinions presented in the Gemara (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 1:5; Shulhan Arukh, 
Hoshen Mishpat 389:7). 
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The next part of the mishna then provides another halakha: 
But for damage of the categories of Eating and Trampling, an 
animal is considered forewarned from the outset, and this is 
a case in which all agree that the animal is classified as a fore- 
warned ox." And there is the case of an ox that causes damage 
to the property of the injured party, on the property of the 
injured party, which is subject to a dispute between Rabbi 
Tarfon and the Rabbis. And there are other cases similar to 
these in which animals are considered forewarned" from the 
outset, namely: The wolf, the lion, the bear, the leopard, the 
bardelas, and the snake. 


The Gemara notes: This interpretation of the mishna is also 

taught in a baraita: There are five damage-causing acts that ani- 
mals can perform twice and remain innocuous, but if they were 

warned for performing those acts three times with regard to the 

five acts, they are considered forewarned. The next part of the 

mishna then provides another halakha: But for damage of the 

categories of Eating and Trampling, an animal is considered 

forewarned from the outset, and this is a case in which all agree 

that the animal is classified as a forewarned ox. And there is the 

case of an ox that causes damage to the property of the injured 

party, on the property of the injured party, which is subject to 

a dispute between Rabbi Tarfon and the Rabbis. And there are 

other cases similar to these in which animals are considered 

forewarned from the outset, namely: The wolf, the lion, the bear, 
the leopard, the bardelas, and the snake. 


There are those who raise this issue as a contradiction and 
through doing so arrived at the same conclusions, as follows: 
We learned in the opening clause of the mishna: There are five 
damage-causing acts that animals can perform twice and remain 
innocuous, and there are five damage-causing acts for which 
an animal is considered forewarned. With regard to this, one 
can ask: But is there nothing else? But aren't there the cases 
mentioned in the continuation of the mishna: The wolf, the 
lion, the bear, the leopard, the bardelas, and the snake? These 
are considered to be forewarned even if they had never caused 
damage before. 


And they resolve the contradiction through that which Ravina 
said: The mishna is incomplete and this is what it is teaching: 
There are five damage-causing acts that animals can perform 
twice and remain innocuous, but if they were warned for per- 
forming those acts three times with regard to the five acts, they 
are considered forewarned. The next part of the mishna then 
provides another halakha: But for damage of the categories of 
Eating and Trampling, an animal is considered forewarned 
from the outset, and this is a case in which all agree that the 
animal is classified as a forewarned ox. And there is the case of 
an ox that causes damage to the property of the injured party, 
on the property of the injured party, which is subject to a dis- 
pute between Rabbi Tarfon and the Rabbis. And there are 
other cases similar to these in which animals are considered 
forewarned from the outset, namely: The wolf, the lion, the bear, 
the leopard, the bardelas, and the snake. 


§ The mishna teaches: An animal is not considered forewarned 
with regard to Goring, i.e., not for goring with its horns, nor 
for pushing with its body, nor for biting, nor for crouching 
upon items in order to damage them. Rabbi Elazar says: They 
taught this only with regard to large vessels, as it is atypical for 
an animal to crouch upon them, and therefore the act is classified 
as a subcategory of Goring. But if the animal crouched upon 
small vessels," since that is its typical manner of behavior, it is 
classified as a subcategory of Trampling, for which the animal 
is considered forewarned from the outset. 
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The Gemara suggests: Let us say that the following baraita supports 
the opinion of Rabbi Elazar: An animal is considered forewarned, 
from the outset, to walk in its typical manner and to break or crush 
a person, or an animal, or vessels. The baraita indicates that an 
animal’s typical manner is to crush vessels, presumably by crouching 
down upon them. This would seem to contradict the mishna that 
states that such behavior is atypical. It would appear the only resolu- 
tion to this contradiction is if one accepts the distinction made by 
Rabbi Elazar that the mishna concerns large vessels and the baraita 
concerns small vessels. 


The Gemara rejects this: Perhaps the baraita concerns a case where 
the animal pushed against the utensils from the side and crushed 
them against a wall, but it does not concern a case where it crouched 
upon them. 


There are those who say a different version of this discussion, as 
follows: Rabbi Elazar says: Do not say that the mishna’s ruling 
refers only to large vessels, as it is atypical for an animal to crouch 
upon them, but if the animal crouched upon small vessels, that is 
its typical manner and for that type of damage the animal is con- 
sidered forewarned. Rather, the mishna refers even to small vessels, 
as it is atypical for an animal to crouch upon them. 


The Gemara raises an objection from a baraita: An animal is con- 
sidered forewarned, from the outset, to walk in its typical manner 
and to break or crush a person, or an animal, or vessels. 


Rabbi Elazar said: Perhaps the baraita concerns only a case where 
the animal pushed against the utensils from the side and crushed 
them against a wall. 


There are those who raise this issue as a contradiction: We learned 
in the mishna: An animal is not considered forewarned with regard 
to Goring, i.e., not for goring with its horns, nor for pushing with 
its body, nor for biting, nor for crouching upon items in order to 
damage them. But isn’t it taught in a baraita: An animal is consid- 
ered forewarned, from the outset, to walk in its typical manner and 
to break or crush a person, or an animal, or vessels? In order to 
resolve this contradiction, Rabbi Elazar said: It is not difficult; 
here, in the mishna, the reference is to large vessels, while there, in 
the baraita, the reference is to small vessels. 


§ The mishna teaches: The wolf, the lion, the bear, the leopard, the 
bardelas, and the snake; these are considered to be forewarned even 
if they had never caused damage before. The Gemara asks: What is 
a bardelas? Rav Yehuda said: It is a nafreza.' The Gemara asks: 
What is a nafreza? Rav Yosef said: It is an appa.' 


The Gemara raises an objection from a baraita: In addition to the 
list of animals that are considered forewarned, Rabbi Meir says: 
Also the hyena [tzavo’a].* Rabbi Elazar says: Also the snake. And 
Rav Yosef said in explanation of the baraita: The hyena mentioned 
by Rabbi Meir, this is the animal called an appa. If Rav Yosef under- 
stands a hyena to be an appa, how could he also claim, above, that 
it is a bardelas? 


The Gemara explains: It is not difficult: Here, in the baraita, Rabbi 
Meir is referring to a male hyena," and there, in the mishna, the 
reference is to a female hyena. 


NOTES — 


Referring to a male hyena [tzavo‘a], etc. — 131131 via¥a: Rashi, 
in his first interpretation in the Gemara, says that the bardelas 
mentioned in the mishna is the male hyena, which is more 
dangerous than the female hyena, and Rabbi Meir added the 
female hyena to this list of forewarned animals using the term 


tzavo‘a. In his second interpretation Rashi claims the opposite, 


i.e, that the mishna is speaking of a female hyena, which is 


more dangerous, and Rabbi Meir added the male hyena, which 
is less dangerous, using the term tzavo'a. This is also the opinion 
of Rabbeinu Hananel. By contrast, the Meiri understands that 
a tzavoc is another species of bardelas and it is Rabbi Meir's 
opinion that only the male tzavo'a is dangerous, while the male 
and the female of the bardelas are equally dangerous. 


LANGUAGE 
Nafreza — 17153: Some editions of the Talmud read navreza. 
The etymology of this word remains unclear. It is possible 
that it is an Aramaic word with Akkadian roots. 


Appa — 5%: Apparently the source of this word is the 
Assyrian abba, which in Babylonian became appa. 


| BACKGROUND - 

Hyena [tzavo’a] — yiay: Generally speaking, the species of 
hyena found in Eretz Yisrael in contemporary times, despite 
being a strong animal whose teeth are capable of crushing 
even hard bones, is of no danger to people and even flees 
from them. It appears from the Jerusalem Talmud that the 
baraita is referring to a specific season, perhaps the mating 
season, in which the hyena becomes aggressive and danger- 
ous to man, and certainly to other animals. There is also a 
species of hyena called the spotted hyena, today found in 
South Africa, that in ancient times was found in Eretz Yisrael, 
whose packs would at times prey upon other animals and 
even on people. 


Spotted hyena 
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BACKGROUND 

After seven years — nw yaw ans): It is said that over a 
seven-year period most of the living cells of the body are 
replaced with new ones, and in that sense it can be posited 
that the body of an animal has been almost entirely trans- 
formed. Nevertheless, it would appear the Gemara here 
is not referring to a transformation that is recognized by 
modern science. 


LANGUAGE 


Herbivorous bat [arpad] - 351: The meaning of arpad is 
not at all certain, however, in the Targum Yerushalmi to the 
Torah, and similarly in the Samaritan translation, the word 
atalef, which also appears in the baraita, is rendered arpada. 
It would therefore seem that it is a species of bat. It is pos- 
sible that the difference between the atalef and the arpad is 
that the atalef is smaller and feeds on small insects, whereas 
the arpad is larger and feeds on fruit. 

Nowadays, arpad is used to refer to the vampire bat. That 
is unlikely to be the meaning of the baraita here as this 
species is found only in the Americas. 


Thistle [kimosh], briar [ho‘ah]- nin win: These two terms 
are both found in the Bible, and sometimes they are even 
mentioned together, for example: “Thistles and briars in her 
fortresses” (Isaiah 34:13). Based on the context, it appears 
that both are wild thorny plants. From the verses and from 
the baraita here it would seem that the ho'ah has larger and 
harder thorns. 


Perek | 
Daf16 Amudb 


NOTES 

A lion in the public domain, if it clawed, etc. - mwya% 
"931 DTT w7: The Yam Shel Shlomo asks whether according 
to this ruling the owner of a lion can let his lion loose in the 
public domain and be entirely exempt from payment for any 
damage caused. Could it really be that one can endanger 
the public with no consequences? Ultimately, he concedes 
that since the halakha dictates that one is not liable if one’s 
animal causes damage in its typical manner in the public 
thoroughfare, the case of a lion is no different. Even though 
allowing one’s lion to go loose would appear to be a demon- 
stration of gross negligence, since it is highly unusual for the 
animal to attack, there was never a need to make a unique 
provision with regard to it, and so the general exemption 
rom liability remains. By contrast, Nahalat David argues 
hat a lion owner would certainly never be allowed to do so. 
He notes that if, as the Gemara rules subsequently, one may 
not keep a vicious dog, he certainly would not be allowed 
0 let a lion roam free. 


Clawed and ate it - 52%) D1: Rabbeinu Hananel explains 
hat the term clawing means that the animal strikes with its 
paw and thereby stuns or kills its prey, and the term tearing 
apart means that the animal kills its prey with its teeth. By 
contrast, Rashi and most of the early commentaries explain 
hat the term clawing is referring to a case where the animal 
wounds its prey and then begins to eat it while it is still 
alive, and the term tearing apart is referring to a case where 
he animal first kills its prey and only afterward eats it (see 
Shita Mekubbetzet). He concludes that the straightforward 
understanding of the talmudic discussion here is closer to 
he second interpretation than to the first (Tosefot of Rabbi 
Shimshon of Saens). 
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And it is apparent that a male hyena is distinct from a female one, 
as it is taught in a baraita: A male hyena’ after seven years” meta- 
morphoses into an insectivorous bat [atalef]; an insectivorous 

bat after seven years metamorphoses into a herbivorous bat 

[arpad];' a herbivorous bat after seven years metamorphoses 

into a thistle [kimosh]; a thistle after seven years metamorphoses 

into a briar [ho’ah];' and a briar after seven years metamorpho- 
ses into a demon. Similarly, a person’s spine, seven years after his 

death, metamorphoses into a snake. The Gemara qualifies the last 

statement: And this matter applies only to a case where that person 

did not bow during the blessing of thanksgiving," the eighteenth 

blessing of the Amida prayer. 


The Gemara analyzes the baraita: The Master says above: In addi- 
tion to the list of animals that are considered forewarned, Rabbi 
Meir says: Also the hyena. 


As it is taught, a male hyena, etc. — 3) Tat yiay x17: The 
Arukh has an alternate version of the text that reads: The male 
hyena metamorphoses into a female hyena. According to this 
version, the baraita is cited to demonstrate that the female of 
the species is more dangerous than the male, and that explains 
why the female is the one referred to in the mishna. 

The early commentaries also cite the parallel remarks found 
in the Jerusalem Talmud (Shabbat, 1:3), which state that every 
seven years God renews the world and the creatures of the 
world mutate into other forms. There, the Sages are not refer- 
ring to changes that occur while the animal is still alive, but 
rather to changes that occur after an animal's death. It is pos- 
sible that the claims should be taken as referring to metaphysi- 
cal development and teaching that something that is evil, if it is 
not uprooted from the world, will continue to develop a deeper 


NOTES 


Thistle, briar — min wip: Simply understood, these are refer- 
ring to types of thorns that can cause damage. Some suggest 
that the hoah is actually an edible type of thorn, possibly the 
wild artichoke. Some commentaries suggest that this is a list of 
demons and evil spirits (see Sefer HaMelitza). 


Where he did not bow during thanksgiving - O12 y13 Kbt: 
The early commentaries explain that this is a punishment mea- 
sure for measure. The Sages teach that when bowing and rising 
in the thanksgiving blessing, one should raise one’s head like 
a snake (Berakhot 12b). Accordingly, one who did not trans- 
form himself with his movement during prayer into a snake in 
order to honor the Creator during his lifetime will eventually 
be punished and mutated into a snake after his death (see 
Tosafot 16b). 


level of evil, and in each cycle of development it will transform 


into something worse. 
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Rabbi Elazar says: Also the snake. By using the term also, Rabbi 
Elazar suggests he considers a snake to be forewarned to the same 
extent as the other animals in the mishna’s list, which, according to 
his opinion, are not considered to be forewarned if they are domes- 
ticated. The Gemara asks: But didn’t we learn in the mishna: Rabbi 
Elazar says: When these animals are domesticated they are not 
considered to be forewarned, but the snake is always considered 
forewarned? 


The Gemara answers: Emend and teach the baraita as saying that 
Rabbi Elazar says: A snake, instead of saying: Also a snake. Accord- 
ingly, the baraita is teaching that he holds that only a snake is con- 
sidered to be forewarned under all circumstances because he holds 
that even ifit is domesticated it is still prone to caused damage. 


Q The Gemara considers cases of damage caused bya lion: Shmuel 
says: With regard to a lion that kills an animal in the public domain, 
if it clawed" its prey and ate it,” the lion’s owner is exempt from 
liability. But if it first tore apart its prey with its teeth in order to kill 
it, and only then ate it, the owner is liable for the damage. 


BACKGROUND 


Clawed and ate it - Soret D77: Predatory animals of various 
species have different ways of killing their prey. Most predatory 
animals of the feline family, including lions and leopards, use 
their paws to kill their prey, employing their teeth only to finish 
the process. Only afterward do they tear the body of the prey 
with their teeth. This way of killing is called derisa, clawing, in 
talmudic terminology. It has ramifications in the halakhot of 
damages and also has implications with regard to defining an 
animal as a torn animal that cannot be permitted for consump- 


tion through ritual slaughter. In contrast to this, other animals, 
such as wolves, primarily use their teeth in order to kill their prey. 
This is referred to in talmudic terminology as tereifa, tearing 
apart, and accordingly the term hayot teref, literally animals that 
tear apart, refers specifically to such animals. Although at times 
animals may alter their method of killing based on the size of 
their prey, their hunting methods are generally uniform. For this 
reason, when an animal kills in a way that is different from its 
usual method, it is displaying atypical behavior. 
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The Gemara elucidates: If it clawed its prey and ate it, the owner is 
exempt," since it is its typical manner to claw its prey and eat it, 
and it is therefore equivalent to the case of an animal that eats fruit 
and vegetables belonging to someone else. Therefore, it is classified 
as Eating done in a public domain, and the owner of the lion is 
exempt. But if the lion first tore apart its prey to kill it, since this is 
not its typical manner, the act is classified as Goring, for which an 
owner is liable even in a public thoroughfare. 


The Gemara asks: Is this to say that tearing apart its prey is not the 
typical manner ofa lion? But isn’t it written: “The lion tears apart 
for its young, and it strangles for its lionesses, and it fills its caves 
with prey, and its den with that which was torn apart” (Nahum 2:13). 
The description in the verse clearly indicates that it is the typical 
manner ofa lion to tear apart its prey. The Gemara answers that each 
phrase of this verse is referring not to a situation where the lion 
catches prey for its own immediate use, but to one where it provides 
food for its young, as it says: “The lion tears apart for its young”; to 
provide food for its lionesses: “And it strangles for its lionesses”; 
to provide food for the young cubs in its lair: “And it filled its lair 
with prey”; and to provide food for the young cubs in its den: “And 
its den with that which was torn apart.” Therefore, we cannot learn 
from this verse that it is the typical manner of a lion to tear apart 
prey for its own immediate use. 


The Gemara asks: But isn’t it taught in a baraita concerning acts 
classified as Eating: And similarly, in the case of a wild animal, 
including a lion, that entered the courtyard of the injured party 
and tore apart the courtyard owner's animal and ate its meat, the 
owner of the wild animal pays the full cost of the damage. 


The Gemara answers: With what are we dealing here? This is a case 
where it tore apart the animal in order to leave it for later consump- 
tion. Since this is typical behavior for a lion, the lion is considered 
forewarned with regard to it. The Gemara asks: Doesn’t the baraita 
teach: And ate its meat? The Gemara answers: This is a case where 
the lion initially killed the animal to leave it for later consumption 
but then reconsidered and ate it. 


The Gemara questions this understanding: How can we know 
what the animal’s initial intentions were? And furthermore, if one 
accepts this claim, then the ruling of Shmuel is also called into 
question, as perhaps the case he ruled on is a case like this, where 
the lion initially intended to leave the prey he killed for later con- 
sumption, and therefore the owner should be exempt. The Gemara 
therefore rejects this understanding. 


Rav Nahman bar Yitzhak said: The baraita teaches two cases dis- 
junctively and should be understood as teaching two halakhot: 
With regard to a lion that tore apart an animal in order to leave it 
for later consumption, or a lion that clawed its prey and ate it, since 
each acted in the typical manner of a lion, the owner pays the full 
cost of the damage. 


Ravina said: It is the typical manner of a wild lion to kill its prey 
and then eat it, and therefore such damage is classified as Eating. 
Accordingly, if the damage was done in the public domain, the lion’s 
owner is exempt from any liability. When Shmuel says that an 
owner is liable if his lion does so, that was with regard to a domes- 
ticated lion and in accordance with the opinion of Rabbi Elazar, 
who says it is not the typical manner of a domesticated wild animal 
to attack. Accordingly, the act is classified as being of the category 
of Goring, for which one is liable even in a public thoroughfare. 


The Gemara asks: Ifso, then even when the lion clawed its prey and 
ate it, the owner should be liable for any damage it causes in a public 
domain, since according to Rabbi Elazar such behavior is atypical 
for a domesticated lion. Why then does Shmuel rule that in such a 
case the owner is exempt? 
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HALAKHA 


If it clawed its prey and ate it, the owner is exempt, etc. - 
131 1D bow D77: Some rule that even wild animals are 
considered to be forewarned only when they cause dam- 
age or injury in a manner that is typical for them to do so. 
Therefore, since it is the typical manner of a lion to either 
claw its prey and eat it or tear it apart for later consumption, 
if it does so the owner of the lion is liable to pay the full 
cost of the damage. If it tears apart its prey and then eats 
it straight away, that is considered atypical behavior; it is 
therefore classified as Goring and the lion is considered 
to be innocuous with regard to it. Accordingly, the owner 
of the lion is liable only for half the cost of the damage. 
Similarly, for other animals whose typical manner is to tear 
apart their prey and only then eat it, if they claw their prey 
and then eat it while it is still alive, that is considered atypi- 
cal behavior and the owner is liable for half the cost of the 
damage (Ri, in accordance with the opinion of Shmuel). 

The Rambam rules against the opinion of Shmuel 
because of the numerous difficulties the Gemara raises 
with his opinion. Therefore, he rejects the various distinc- 
tions Shmuel makes and rules that it is considered to be 
the typical manner of any wild animal to tear apart its prey 
and eat it. The owner of a wild animal is therefore liable 
for the full cost of the damage (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 3:7; Shulhan Arukh, Hoshen Mishpat 
389:3, 391:6). 
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HALAKHA 

What is the difference between innocuous and fore- 
warned — syd a7 pa m: Whenever damage is caused 
by an animal that is forewarned for that damaging act, 
the owner pays for the full cost of the damage from his 
superior-quality property. If the animal was considered 
innocuous with regard to that damaging act, the owner 
pays for half the cost of the damage exclusively from 
proceeds of the sale of the body of the ox (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 1:7; Shulhan Arukh, 
Hoshen Mishpat 389:9). 


LANGUAGE 


Spices [zenim] - Dn: The word is apparently borrowed 
from the Iranian terms for kind or variety, including the 
Old Persian zana, which is apparently the source of the 
word in Daniel 3:5. 


PERSONALITIES 

Rabbi Shmuel bar Nahmani - 3m3 14 Dene D: 
An amora of Eretz Yisrael who lived during the second 
and third generations, Rabbi Shmuel bar Nahmani was 
an important teacher of aggada. He was a disciple of 
Rabbi Yonatan, in whose name he transmitted many 
statements. He also studied under Rabbi Yehoshua ben 
Levi. Rabbi Shmuel bar Nahmani lived in Lydda in central 
Eretz Yisrael. 
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NOTES 


The Gemara concedes that its presentation of Ravina’s opinion is 
untenable: Rather, Ravina’s explanation was not stated in refer- 
ence to Shmuel’s ruling, but rather in reference to the baraita, 
cited above, that discusses a case where alion causes damage in the 
courtyard of the injured party. Accordingly, Ravina’s statement 
should be understood as follows: When the baraita teaches that 
one is liable if one’s lion tore apart an animal and ate it, that was 
with regard to a domesticated lion and in accordance with the 
opinion of Rabbi Elazar, who says it is not the typical manner of 
a domesticated wild animal to attack. 


The Gemara asks: If that is so, since the act is atypical behavior for 
a lion, it should be classified as Goring, and the owner should be 
required to pay for only half the cost of the damage. The Gemara 
answers: The baraita is referring to a case where the lion was 
forewarned. 


The Gemara questions further: If that is so, what is the reason that 
the baraita teaches this among the subcategories of Eating? It 
should have taught it among the subcategories of Goring. The 
Gemara concedes: This is a difficulty with this explanation. 


MI S H N A What is the difference between the liability 


incurred for damage caused by an ox that is 
considered innocuous and the liability incurred for damage caused 


by an ox that is forewarned?" 


The only differences are that for damage caused by an innocuous 
ox, the owner pays half the cost of the damage exclusively from 
proceeds of the sale of the body of the ox, and for a forewarned ox 
he pays the full cost of the damage from his higher property. 


G E M ARA What does the mishna mean by saying he 


pays from his higher [aliyya] property? 
Rabbi Elazar says: It means that he pays with the superior-quality 
[bame’ulla] items of his property." 


And similarly, the fact that the word aliyya is referring to 

superior-quality property is indicated by the verse that states: “And 

Hezekiah lay with his ancestors, and they buried him in the 

best [bema‘ale] of the sepulchers of the descendants of David” 
(u Chronicles 32:33), and Rabbi Elazar says: The term bema‘ale 

means beside the best of the family.” And who are they? David 

and Solomon. 


The Gemara offers an interpretation of another verse about the 

burial of a king of Judea, King Asa: “And they buried him in his 

own sepulchers, which he had hewn out for himself in the city of 
David, and laid him in the resting place, which was filled with 

perfumes and spices [zenim]" prepared by the perfumers’ art” 
(11 Chronicles 16:14.). What is meant by “perfumes and spices”? 

Rabbi Elazar says: It means many different types [zinei] of per- 
fumes. Rabbi Shmuel bar Nahmani’ says: The word zenim sounds 

similar to the word zenut, licentiousness, and should therefore be 

understood about types of perfumes that anyone who smells them 

is led to licentiousness. 


What is the difference between innocuous and forewarned — 
sym an pa ma: The purpose of the mishna is not to teach the 
difference in how much of the damage one is liable for, as that 
distinction has already been discussed. Rather the intention is 
to highlight the fact that there is a fundamental distinction in 
the nature of the payment. For damage caused by an innocuous 
ox, the owner pays only from the proceeds of the sale of the 
ox, as indicated by the verse: “They shall sell the live ox and 
divide its monetary value” (Exodus 21:35). The owner's liability 
is therefore limited to the value of the ox, and if at times the 
value of half the cost of the damage exceeds the value of the 
ox, the owner is not required to pay any more. With regard to 
a forewarned ox, the Torah instructs: “He shall pay an ox for an 
ox” (Exodus 21:36), and it does not specify from what source 
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the owner has to pay. Accordingly, it is understood that he 


should pay the full cost of the damage from his own pocket, 


and the Sages derive that he must pay with his superior-quality 
property (Nimmukei Yosef). 


With the superior-quality items of his property — ayaa 
ypaiaw: The word aliyya, higher, can also be referring to an 
attic; therefore, the phrase: From one's higher property, could 
be understood to mean that one is liable to pay from his 
own pocket, even if that means paying from the property 
stored away in his attic. To dispel that possibility, the Gemara 
explains that the intended interpretation of aliyya here is a 
reference to the requirement to pay with one’s superior-quality 


property. 


Beside the best of the family - Ansvaaw Dyn byy: King 
Hezekiah’s father, Ahaz, was a wicked king, andthe Sages teach 
that Hezekiah buried his father in a dishonorable fashion. Based 
on this, some explain that when it came to bury King Hezekiah, 
it was not deemed proper to bury him next to his own father 
and instead a different place, befitting his dignity, was chosen 
(lyyun Ya'akov). 


Perfumes and spices - o3 oawa: The Maharsha explains 
that prior to his death, King Asa suffered from a foot ailment. 
He made use of these spices on his sickbed, and that is why he 
was buried with them. 
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The Gemara cites another dispute between Rabbi Elazar and Rabbi 
Shmuel bar Nahmani: Jeremiah requested of God to punish those 
who hounded him: “For they have dug a pit to trap me and they 
have set snares for my feet” (Jeremiah 18:22). In what way did they 
dig a pit to trap him? Rabbi Elazar says: They cast suspicion upon 
him of engaging in intercourse with a woman who had engaged in 
sexual intercourse with a man forbidden to her by the Torah 
[zona]. Rabbi Shmuel bar Nahmani says: They cast suspicion 
upon him of engaging in intercourse with a married woman. 


The Gemara asks: Granted, according to the one who says that 
they cast suspicion upon him of engaging in intercourse with a 
zona, this is because the word “pit” is used as a metaphor for a zona, 
as it is written: “For a zona is a deep pit” (Proverbs 23:27). But 
according to the one who says that they cast suspicion upon him 
of engaging in intercourse with a married woman, for what reason 
did Jeremiah use the word “pit”? The Gemara answers: Due to the 
fact that she is a married woman, should she be excluded from 
the category of a zona? If she commits adultery she is also termed 
a zona, and the term “pit” can justifiably be applied to her. 


The Gemara asks: Granted, according to the one who says that 
they cast suspicion upon him of engaging in intercourse with a 
married woman, this is consistent with that which is written: 
“You, Lord, know all their plans to kill me” (Jeremiah 18:23). By 
claiming he engaged in intercourse with a married woman, they 
implicated him in a prohibition punishable by the death penalty. 
But according to the one who says that they suspected him of 
engaging in intercourse with a zona, what did he mean by saying 
“to kill me” when there is no court-imposed capital punishment for 
doing so? The Gemara answers: Jeremiah was referring to the fact 
that they cast him into a pit of mire.’ 


Rava interpreted a verse homiletically: What is the meaning of 
that which is written: “Let them be made to stumble before You;" 
deal with them in the time of Your anger” (Jeremiah 18:23)? It 
means that Jeremiah said before the Holy One, Blessed be He: 
Master of the Universe, even at a time when they try to perform 
acts of charity, make them stumble by ensuring that they do 
so with people" who are unworthy of charity in order that they 
should not receive the reward for helping them. 


The Gemara, above, cited a verse concerning King Hezekiah’s burial. 
The Gemara cites the continuation of that verse: “And they afforded 
him honor" in his death” (11 Chronicles 32:33). This teaches that 
they established a yeshiva" at his grave to study Torah there. 


Rabbi Natan and the Rabbis disagree with regard to this yeshiva: 
One said: They studied there for three days. 


NOTES 


BACKGROUND 

They cast him into a pit of mire - wy ax mbwa: 
As described in Jeremiah, chapter 38, Jeremiah proph- 
esied that those who stayed in the city would die of 
hunger and pestilence while those who submitted to 
the Chaldeans would survive. Jeremiah’s words angered 
some officials among the people who saw them as trea- 
sonous, and they threw him into a pit. Jeremiah nearly 
drowned in the mire and was saved by the intervention 
of a Nubian slave of the king, who pleaded with the king 
to save Jeremiah and brought thirty people to help drag 
him out of the mire. 


They cast suspicion upon him of engaging in intercourse 
with a zona - mita Tom: Tosafot add that since Jeremiah 
was a priest it would have been prohibited for him to consort 
with a zona; therefore, suspicions were cast not just that he 
engaged in sexual intercourse with a woman, which would 
have been unseemly, but about one who was known to be 
a zona, who was actually forbidden to him. The Maharsha 
explains why they chose to cast suspicions concerning Jer- 
emiah with regard to sexual intercourse. Just as the Gemara 
explains (Sanhedrin 110a) that when Moses separated from 
his wife in order to be prepared to receive prophecy at any 
moment, people suspected him of licentious behavior, so too, 
since Jeremiah was instructed not to marry (see Jeremiah 16:2), 
similar suspicions were raised against him. 


Let them be made to stumble before You — 9) Dhyan yi: 

Tosafot add that by saying “before You,’ Jeremiah hinted that 
they should stumble even with regard to the giving of charity, 
with regard to which it is stated: “Your charity will go before You" 
(Isaiah 58:8). Rabbeinu Yeshaya (cited in the Shita Mekubbetzet; 


see Maharsha) adds that Jeremiah’s conc 
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"131: Some of the early commentaries claim that even when 
one mistakenly gives charity to someone who is unworthy of 
that charity, his actions are still regarded as partially fulfilling 
a mitzva since his intentions were noble. This conclusion is 
supported by the discussion at the end of tractate Pe'a. These 
commentaries add that in order for the merit of fulfilling the 
mitzva to protect one at a time of divine anger, one needs to 
have actually fulfilled the mitzva fully (Rabbi Yoshiya Pinto). 


And they afforded him honor, etc. - 13) b ywy iad: Appar- 
ently the Sages followed the maxim: “The only honor is through 
Torah” (Avot 6:3), and therefore they interpreted the honor 
afforded to King Hezekiah as referring to the study of Torah 
(Etz Yosef). 


They established a yeshiva - ngwr 1winw: Tosafot question 
the propriety of studying Torah next to a grave, since there is 
a prohibition against studying Torah within four cubits of a 
corpse; doing so is considered to be an infraction of “mock- 
ing the downtrodden” (Proverbs 17:5), as the deceased is no 
onger able to fulfill the mitzva himself. Tosafot suggest that 
hey established the yeshiva more than four cubits away from 
he grave. The Ri Migash, in a lengthy discussion, explains that 
he prohibition against studying Torah in the presence of a 
corpse is only where people do so for their own interests. In this 
case, where the entire purpose of doing so was to afford honor 
o the deceased, it is not considered “mocking the downtrod- 
den” but is a valuable practice. Furthermore, when this is done 
or a Torah scholar it is certainly considered appropriate. Rashi 
(Yevamot 122b) cites the geonim, who say that the practice was 
o gather around the gravesite of the great amora‘im on the 
annual day of their passing in order to honor them by engaging 
in Torah study there. Accordingly, this was certainly an honor- 
able practice for Hezekiah, who spread Torah throughout the 
Jewish people. 
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NOTES 
And one said seven days, etc. — ^3) nyaw sax IM: The dif- 
ferent opinions here reflect different stages of the mourning 
process. The first three days are defined as days for crying, the 
first week is the main mourning period, and for thirty days 
a lighter form of mourning is observed (Nimmukei Yosef). 


Bared shoulders - 993 ybr: Rashi suggests that they rent 
their garments until they bared one of their shoulders. Rav 
Hai Gaon and the geonim explain that the custom was to have 
one’s arm protrude through the tear in the cloak that was rent 
in mourning, thereby resulting in a bared shoulder. 
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And the other one said: They studied there for seven days." And 
some say they studied there for thirty days. 


The Sages taught a baraita that offers another interpretation of 
the verse cited: “And afforded him [lo] honor in his death” 
(11 Chronicles 32:33). This is referring to the honor given to 
Hezekiah, king of Judea, that at his burial 36,000 men with bared 
shoulders“ went out before him. They removed their robes 
from their shoulders as a sign of mourning. The number 36,000 
is alluded to by the numerical value of the word lo, which is 
thirty-six. This is the statement of Rabbi Yehuda. 


Rabbi Nehemya said to him: But didn’t they also do this before 
Ahab? Apparently, if they did this for the wicked king Ahab, it is 
an honor shown to all kings, and it is was not a unique show of 
honor for the righteous Hezekiah. 


Rather, the honor that was done for Hezekiah was that they 
laid a Torah scroll upon his bier and they said: This one, i.e., 
Hezekiah, fulfilled that which is written in this, i.e., the Torah 
scroll. 


The Gemara asks: But nowadays as well, we do this for any great 
Torah scholar that dies, so what is unique about what was done to 
honor Hezekiah? The Gemara answers: Nowadays, we take a 
Torah scroll out but we do not lay it on the bier of the deceased. 
And if you wish, say instead that nowadays we also lay a Torah 
scroll on the bier of the deceased; but we do not say: This one 
fulfilled that which is written in this. 


Rabba bar bar Hana said: I was once walking together with 
Rabbi Yohanan to ask him about this statement. Whenever he 
would enter a lavatory, upon his exit I would ask him to explain 
a matter, and he would not answer us until he had washed his 
hands and donned his phylacteries and made the blessing, and 
only then would he answer us. With regard to the honor given to 
King Hezekiah, he said: Nowadays, we even say: This one fulfilled 
that which is written in this, but we do not say: He taught that 
which is written in this, which was a unique honor performed at 
the burial of the righteous King Hezekiah. 


BACKGROUND 


Bared shoulders - 93 ybr: This is referring to the mourning 
practice where people would symbolically rend their clothes 
as if to remove them. As mentioned in the Gemara, the more 
one wishes to accentuate his expression of mourning and 
the honor shown for the dead, the more skin one exposes 


through his rending. 


Mourner with bared shoulder 


Jin Taba bia a vax 
xb Invyn vp) xan pobane 
sya x napa) 8708? 


Hiyaw n Dw PNP 93) TN 
DWH” DITKA NOP 7S 
swat ba nbwn on by by wat 
mina poiya bs 2aanm 
nomad nai - orton mona 

ad 


TN PLT OWN” RW 
=) WW Naw ApTy xx 
DA pN)” b nSP) apy 
xox dp in” saw TIA xox 

rons rob 


mot maw ww nbn min 
mp (P D037 ADHD | ES 
main nw by Twy nia.. 
vpr INST Awe? NIM? 

rop Wan 


137 DD VINK PINT MX 
may DAY DJI D097 DVD 
wd TN "YTS DIN TIM? 
PWE YINY INIT WPI 
nwy m1 nyt pny) mayt 

yawn 


mas ays poy pan 


This file may not be reproduced or distributed in any form without express permission from the publisher 


The Gemara asks: But didn’t the Master say: Torah study is great" 
because the study of Torah leads to one’s performance’ of the 
mitzvot? This indicates that the performance of mitzvot is con- 
sidered of greater value than Torah study. If so, once Hezekiah had 
been praised with the fact that he fulfilled the mitzvot of the Torah, 
why mention that he studied it? The Gemara explains: This is not 
difficult: This statement of the Master is about studying" the Torah 
for one’s own knowledge, and that unique praise given to King 
Hezekiah was about teaching" the Torah to others. 


§) A verse that was cited at the beginning of the this chapter (2b) as 
part of a halakhic exposition is now explained homiletically: Rabbi 
Yohanan says in the name of Rabbi Shimon ben Yohai: What 
is the meaning of that which is written: “Happy are you that 
sow beside all waters, that send forth the feet of the ox and the 
donkey” (Isaiah 32:20)?" It teaches that whoever engages in the 
study of Torah and in the performance of acts of kindness merits 
reward equal to the portion of two tribes," Joseph and Issachar. 


The Gemara explains how this is derived from the verse: As it is 
stated: “Happy are you that sow.’ And the reference to sowing 
refers only to acts of charity, as it is stated: “Sow for yourselves 
for charity, reap according to kindness” (Hosea 10:12). And the 
reference to water refers only to the study of Torah, as it is stated 
with regard to Torah study: “Ho, all who are thirsty, go to water” 
(Isaiah 55:1). 


And the fact that he merits reward equal to the portion of two 
tribes is derived as follows: The reference to the ox in the verse is 
an allusion to Joseph, who is described as an ox (Deuteronomy 
33:17), and one’s reward is that he merits to receive a canopy of 
honor, as did Joseph, as it is written: “Joseph is a fruitful vine, a 
fruitful vine by a fountain; its branches run over the wall.’ The 
branches over the wall in this verse allude to the canopy. And the 
reference to the donkey is an allusion to the fact that he merits to 
receive the portion of Issachar, who is described as a donkey, as 
it is stated: “Issachar is a large-boned donkey” (Genesis 49:14). 


There are some who say that the comparison should be understood 
in a different manner. His enemies will fall before him just like in 
the blessing given by Moses to the tribe of Joseph, as it is written 
in the blessing bestowed by Moses to the tribe of Joseph: “His 
horns are the horns of the wild-ox; with them he shall gore the 
nations, even to the ends of the earth” (Deuteronomy 33:17). And 
he merits the understanding of Issachar, as it is written: “And of 
the children of Issachar, men that had understanding of the times, 
to know what Israel ought to do” (1 Chronicles 12: 33). 


HALAKHA 


Torah study is great - mjin 1an bins: The study of Torah is 
valued more than the performance of other mitzvot because 
the performance of mitzvot does not necessarily lead one to 
study Torah, but the study of Torah does lead to performing 
mitzvot. Therefore, if one has a choice of either studying Torah 
or engaging in the performance of some other mitzva, if the 


mitzva can be fulfilled by someone else, he should not cease 


his study. If the mitzva cannot be performed by someone else, 


he should perform that mitzva first and then return to his 
study (Rambam Sefer HaMadda, Hilkhot Talmud Torah 1:3, 3:2-3; 
Shulhan Arukh, Yoreh De‘a 246:18). 


NOTES =————————_- 
Study leads to performance - ny mp xan Tonno: 
From the statement that Torah study is important because 
it leads to the performance of mitzvot, Rashi infers that the 
performance of mitzvot is ultimately more valuable than 
Torah study. Tosafot cite Rabbeinu Tam, who rejects Rashi’s 
conclusion because in the original context in which the 
Gemara presents this statement it concludes from it that 
Torah study takes priority over the performance of mitzvot, 
which indicates that Torah study is of greater value. Accord- 
ingly, Tosafot explain that the Gemara’s question was not 
whether the performance of mitzvot is more valuable, but 
whether once it is known that one performed the mitzvot, 
is it superfluous to say that he also studied Torah, since Torah 
study always leads to the performance of mitzvot. 


This is about studying, etc. - 151 aya it: According 
o the conclusion of the Gemara, it would appear that the 
performance of mitzvot is of greater value than studying the 
Torah for one’s own sake, but it is of less value than teaching 
Torah to others (Rashi). Despite this, Rabbeinu Hananel in 
his commentary states the exact opposite, that studying 
Torah for one’s own knowledge is of greater value than 
he performance of mitzvot, which is of greater value than 
eaching Torah. The Rashba challenges this opinion, noting 
hat it appears to directly contradict the Gemara. It seems 
hat Rabbeinu Hananel’s opinion is based on a different 
version of the text. 

Tosafot cite the version held by the She'iltot deRav Ahai 
Gaon, according to which the account of Rabbi Yohanan 
is presented as being connected to the current discussion. 
According to that version, Rabbi Yohanan was not asked 
directly to compare the value of Torah study and the perfor- 
mance of mitzvot; rather, the conclusion is drawn from Rabbi 
Yohanan’s personal actions. The fact that Rabbi Yohanan 
first donned his phylacteries and only afterward answered 
the question indicates his opinion that the performance 
of mitzvot takes preference to teaching, which is like the 
conclusion of Rabbeinu Hananel. 


This is about studying and that was about teaching - x7 
paid xI sav: The Gemara in Sanhedrin (94b) describes 
how Hezekiah was a great disseminator of Torah. He went to 
the study hall, stuck a sword at the entrance, and declared: 
All those who do not engage in Torah study will be stabbed 
with this sword. As a result of his dedication to Torah study, 
the Gemara says that there were no ignoramuses to be 
found in Eretz Yisrael in his time, and all the children were 
versed in the halakhot of ritual purity. The Gemara therefore 
stresses that Hezekiah was praised for teaching Torah to 
others, and this is a greater level than performing mitzvot. 


That send forth the feet of the ox and the donkey — mown 
Tian iw by: This aggadic passage was apparently cho- 
sen to ‘complete this chapter as it refers both to Trampling 
caused by animals and Goring performed by an ox, and it 
interprets these allegorically to refer to the tribes of Joseph 
and Issachar. By choosing to discuss this aggadic passage, 
the chapter concludes on a positive note and not with issues 
of damages. 


Merits the portion of two tribes - n»paw nW nbn mit: 
Rashi explains that the verse: “Happy are you that sow beside 
all waters, that send forth the feet of the ox and the donkey,’ 
is being interpreted as saying that those who have the merit 
of sowing beside all waters, an allusion to the study of Torah 
and the performance of acts of kindness, will be rewarded 
by being given the portions of those compared to an ox and 
a donkey, i.e., Joseph and Issachar. Not only is their reward 
given in the World-to-Come, but they are rewarded in this 
world as well, as is explained in the opening mishna of trac- 
tate Pe'a (lyyun Ya'akov). 

The Ra’avad explains that Joseph and Issachar are men- 
tioned because their tribes were blessed with particularly 
abundant portions. This is indicated by the fact that Moses 
speaks of the good quality of Joseph's portion in the blessing 
he bestowed on him (see Deuteronomy 33:16), and with 
regard to Issachar it states: “He sees that the resting place is 
good, and the land, that it is pleasant” (Genesis 49:15). 
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It has been established that one must pay for any damage caused as a result of his 
actions or of his failure to properly safeguard his property. 


Liability to pay restitution is incurred only when the damage is caused to the property 
of a Jew, but not in the case of damage caused to ownerless property or property 
belonging to a gentile, or to property that was consecrated to the Temple. 


Generally, the one liable for the damage pays restitution for the full cost of the 
damage, and he pays from his best-quality land. An exception to this principle is 
damage caused by an animal that was innocuous but nevertheless caused damage 
with destructive intent, i.e., damage in the category of Goring. In that case, the owner 
is liable to pay for only half the cost of the damage, and the payment is made from 
the proceeds of the sale of the body of the belligerent animal. Similarly, the owner of 
the animal is liable to pay only half the cost of the damage caused by pebbles inadver- 
tently propelled by the foot of his animal as it was walking. The Gemara considered 
the nature of these payments and concluded that the payment of half the cost of 
the damage in the case of the innocuous animal is considered to be a fine, whereas 
the payment for damage caused by pebbles is considered to be a reduced form of 
monetary restitution. Since the former is considered a fine, the various halakhot of 
fines apply, most significantly that one does not pay based on one’s own admission; 
rather, one pays based only on the testimony of witnesses. 


The primary categories of damage can be enumerated in various ways. The Gemara 
cited one opinion whose list included twenty-four different categories, most of them 
being forms of damage caused directly or indirectly by a person. On the whole, the 
discussion in this chapter was limited to damage caused by one’s property, which 
may be divided into the following primary categories: 


e Goring: This includes all forms of damage caused by an animal where the intention 
was to cause damage, and doing so was a departure from its typical behavior. This 
includes goring, biting, and kicking. Liability for such damage is incurred for dam- 
age both on private property and in a public domain, although there is a distinction 
between a case where the animal was innocuous and where it was forewarned. 


e Eating: The essential characteristics of Eating are that the damage is caused 
through the normal actions of the animal and the animal derived pleasure from 
his actions. This includes consuming a person’s produce, or rubbing itself up 
against a wall for its pleasure. Liability for this damage is limited to damage caused 
to property within the injured party’s private property. Accordingly, if an animal 
consumed someone's produce in the public domain, its owner is exempt. 


e Trampling: This refers to any damage resulting from the animal’s normal move- 
ment, including treading on items while it walks or other forms of damage resulting 
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from its normal motions, such as knocking items over and breaking them as it 
passes. Also in these cases, liability is limited to damage caused to property within 
the injured party’s private property. 


e Pit: The classic case of this mentioned in the Torah is one who digs a pit on prop- 
erty that does not belong to him and people or animals are damaged by falling into 
it. This category also includes the creation of any public hazard, such as placing 
an obstacle in the public domain, although the halakhot of when such acts are 
classified as Pit is subject to a dispute among the amora’im. One who creates the 
hazard is liable to pay damages for any injury caused to an animal or a person, but 
he is exempt from liability in a case in which damage was caused to vessels or in a 
case in which a person was killed. 


e Fire: One who lights a fire that spreads and causes damage, or who sets in motion 
any other type of obstacle that causes damage to others while in motion, is liable 
to pay the full cost of the damage. Liability is incurred irrespective of whether it 
occurred on the injured party’s private property or in the public domain. 


As mentioned, for damage of the category of Goring only, a distinction exists 
between an innocuous and a forewarned animal. Until an animal has repeatedly 
caused damage and has been warned for doing so, it is considered to be innocu- 
ous. Accordingly, if an innocuous animal causes damage it is considered to be an 
aberration, and so the owner is liable for only half the cost of the damage. Once 
the animal has been forewarned, the owner is required to pay for the full cost of 
any subsequent damage. For all other categories of damage, since the damage is 
caused by the animal’s typical behavior, the animal is deemed to be forewarned 
even if it had never previously caused damage of that form. Accordingly, the owner 
is liable to pay the full cost of the damage even the first time it causes that form 
of damage. 
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If a man causes a field or a vineyard to be eaten and he set 
his animal loose and it consumed in the field of another, the 


best of his field and the best of his vineyard he shall pay. 
(Exodus 22:4) 
If a fire breaks out and catches in thorns, so that a stack of 


grain, or standing grain, or the field is consumed, the one 
who kindled the fire shall pay compensation. 


(Exodus 22:5) 


And if one man’s ox hurts the ox of another, and it dies; then 
they shall sell the live ox, and divide its monetary value, and 
the carcass they shall also divide. Or if it is known that the ox 
was a goring ox in time past, and its owner has not secured 
it, he shall pay an ox for an ox and the carcass shall be his. 


(Exodus 21:35-36) 


This chapter is primarily a continuation of the previous one, analyzing in greater 
detail the principles outlined there. 


At the conclusion of the previous chapter it was established that for primary cate- 
gories of damage, the animal or person that caused the damage can be deemed 
forewarned, either due to the intrinsic nature of the one who caused the damage 
or by being formally warned in court. In this chapter the Gemara discusses more 
precise specifications to determine in exactly which situations an animal is deemed 
forewarned. 


The Gemara first discusses damage classified as Trampling in order to determine what 
type of walking and behavior is ordinary for an animal, as, if it causes damage while 
behaving in its normal manner the owner must pay the full cost of the damage. In 
this context, the Gemara also examines the unique halakha with regard to pebbles 
inadvertently propelled by the foot of a walking animal. 


Similarly, the halakhot of damage classified as Eating are also explored: What type of 
eating by an animal is considered routine, for which the animal is deemed forewarned 
and its owner obligated to pay the full cost of the damage? Conversely, in what situ- 
ations will the animal be determined to have eaten unusual items or to have eaten in 
an unusual way, classifying the damage the animal caused as Goring by an innocuous 
ox, for which the owner must pay for only half the cost of the damage? The Gemara 
also enumerates the locations in which the owner of the animal is liable for damage 
in a case of Eating and the method of payment of damages in such a case. 


With regard to Goring, the Gemara clarifies the process by which an animal is ren- 
dered forewarned, and how this designation can be reversed, thereby returning the 
animal to its former innocuous status. 


With regard to Eating and Trampling there is legal significance to the location where 
the damage took place; one is responsible to pay the full cost of the damage only if 
the incident happened “in the field of another.” This requires exact definition in order 
to determine exactly which locations are included in this halakha. 


The Gemara also examines the opinion of the one who maintains that with regard 
to Goring, there is a distinction between the public domain and the property of the 
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injured party. According to this opinion, the owner of an innocuous ox must pay the 
full cost of the damage if the incident happened on the property of the injured party 
but he pays only half the cost of the damage if it took place in the public domain. 


Among those deemed forewarned is a person who directly causes injury or damage 
to another or to another's possessions. There are many questions with regard to 
this matter: Is one liable only for the damage he intended to cause or does he have 
a responsibility to pay even for damage caused unintentionally? Are there any cases 
in which he is completely exempt from liability for damage caused? Furthermore, 
is there any distinction with regard to his liability between the different types of 
indemnity paid for personal injury? 


These are the primary issues explored in this chapter. Some other halakhic matters, 
including a brief analysis of damage caused by Fire, are also discussed. 
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MI SHNA The mishna in the previous chapter (1sb) 


teaches that the owner of an animal is always 
forewarned with regard to the category of Trampling. The mishna 
elaborates: For what damage caused with the hoof is the animal 
deemed forewarned?" It is deemed forewarned with regard to 


trampling objects and breaking them in the course of its walking. 


An animal is deemed forewarned with regard to walking in its 
typical manner and, by doing so, breaking objects as it proceeds. 


By contrast, if the animal was kicking while it was walking," or it 
transpired that pebbles’ were inadvertently propelled from under 
its feet and those pebbles broke vessels, cases of that kind do not 
fit precisely into the primary category of Trampling. In both of these 
cases the owner of the animal pays half the cost of the damage." 
If an animal trod upon a vessel! and broke it and then a shard 
of that vessel fell upon a second vessel and broke it, the owner 
pays the full cost of the damage for the first vessel, as its action is 
classified under the primary category of Trampling, and he pays 
half the cost of the damage for the latter vessel, as the damage 
caused by the shard is tantamount to damage caused by pebbles 
inadvertently propelled by the foot of an animal. 


Chickens are deemed forewarned’ with regard to walking in their 
typical manner and breaking objects," and therefore, the owner 
of a chicken pays the full restitution for the damage done to any 
objects broken by his chicken. If there was a string [delil]! tied" to 
a chicken’s leg as an indication of ownership and it wrapped around 
a vessel and broke it, or if the chicken was hopping in an atypical 
manner and breaking vessels, its owner pays half the cost of the 


damage." 


For what damage caused with the hoof is the animal 
deemed forewarned — ntywva ban “%13: Trampling is one of 
the primary categories of damages explicitly mentioned by the 
Torah, as it states: “If a man causes a field or a vineyard to be 
eaten and he set his animal loose and it consumed in the field 
of another, he shall pay the best of his field and the best of his 
vineyard” (Exodus 22:4). This applies to cases where the animal 
is going about in its usual manner and causes damage, for 
example, by trampling or treading upon some object (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 1:5; Shulhan Arukh, Hoshen 
Mishpat 389:6, 390:1). 


Was kicking while it was walking - Moya nny: If an animal 
kicked vessels as it walked and broke them, the halakha that 
applies is that of Goring, and the owner of the animal must pay 
for half the cost of the damage (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 1:10; Shulhan Arukh, Hoshen Mishpat 389:11). 


Pebbles were propelled from under its feet and broke vessels, 
pays half the damage - nx maw) ron nnna pina nis 
piso owna oan: If pebbles were "inadvertently propelled 
from under an animal's feet as it was walking, and they caused 
damage in someone's private property, the owner of the ani- 
mal must pay for half the cost of the damage. If the damage 
occurred in the public domain, he does not need to pay at 
all, as pebbles is a subcategory of Trampling (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 2:2—4; Shulhan Arukh, Hoshen 
Mishpat 390:3-4). 


Trod upon a vessel — bom by TDT: If an animal was walking 
on the property of the injured paty and it stepped on a vessel, 


HALAKHA 


BACKGROUND 


Pebbles — niniay: It is an accepted tradition that damage 
that is caused by propelling pebbles onto an object is no 
treated with the same severity as when the animal causes 
direct damage with its foot. In the former case the owner o 
the animal must pay half the cost of the damage, while in 
the latter case he must pay the injured party the full cost o 
the damage caused by his animal. Moreover, there are other 
cases analogous to the category of pebbles that follow the 
same principle and require the owner to pay for half the cos 
of the damage, as the term pebbles covers many cases o 
damage done in an unusual manner. According to the opin- 
ion of Sumakhos, one must pay the full cost of the damage 
when it is caused by pebbles, despite the fact that it differs 
in several important ways from the category of Trampling. 


NOTES 


Chickens are forewarned — piyin pour: This halakha 
is cited here to clarify that the concept of damage caused 
by Trampling applies not only to domesticated animals but 
to all animate creatures, including birds. Consequently, any 
damage caused by a chicken acting in an ordinary manner 
without intent to cause damage is classified as Trampling, 
and damage caused indirectly by the chicken, e.g., by the 
string tied around its foot, is classified as damage caused by 
propelling pebbles (Nimmukei Yosef). 


There was a string tied - sw nhs mi: The Gemara estab- 
lishes that the mishna discusses a case where the chicken 
propelled an object. Rashi says that the word deli! does not 
describe a specific object. This term can refer to any item tied 
to the chicken's foot, including a vessel or the like. Some infer 
from Rashi’s explanation that in this case the delil became 
detached from the foot of the chicken and it then flew off 
and caused damage, and that is why it is classified as a case 
of pebbles, as it was propelled by the force applied by the 
chicken. Rabbeinu Hananel and the Ra’avad explain that the 
chicken caused the vessel to skip and break by use of the deli! 
that was tied to it, and this is considered unusual and that is 
why one must pay for half of the damage. 


causing it to break, and that vessel, or shards from it, fell onto 
another vessel and broke it, the owner of the animal must pay 
the full cost of the damage of the first vessel and half the cost 
of the damage of the second one, as it is treated as an object 
damaged by pebbles inadvertently propelled by the foot of a 
walking animal (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
2:4; Shulhan Arukh, Hoshen Mishpat 390:5). 


Chickens are deemed forewarned with regard to walking 
in their typical manner and breaking objects — pound 
savy EREE) bad pra: Chickens are deemed forewarned 
with regard to walking in their typical manner and breaking 
objects. If a chicken breaks an object, according to the halakha 
of Trampling its owner must pay the full cost of the damage. | 
there was a string or a cord attached to the chicken’s foot and i 
became entangled with another object, causing it to break, the 
owner must pay for half of the cost of the damage. The Rema 
writes that if the string is tied to the chicken and the string itsel 
causes something to break, it is considered as if the chicken 
broke the object directly with its own body, and its owner mus 
pay the full cost of the damage. One pays for half the cost o 
the damage only in a case where an object tossed by a chicken 
caused damage (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
1:10; Shulhan Arukh, Hoshen Mishpat 390:10). 


Was hopping in an atypical manner and breaking vessels, he 
pays half the damage - piy xn own DYT ny awn DTN: 
If hopping chickens kicked up dust and pebbles and as a result 
caused damage, the owner of the chickens must pay for half 
the cost of the damage (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 2:13; Shulhan Arukh, Hoshen Mishpat 390:4). 


LANGUAGE 

String [delil — dt: The source of this word, meaning fine 
thread, is not clear. It may be connected to the general 
meaning of the word dal, meaning poor, in the sense of 
lacking or having insufficient means, and therefore delil 
would be a thread lacking in thickness. 
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G E M A RA The Gemara analyzes the mishna: Ravina said 


to Rava: In the context of the category of 
Trampling, damage caused by an animal trampling an object with its 
foot is the same as damage caused by an animal breaking an object 
with its body. Why does the mishna repeat the same halakha twice? 
Rava said to him: First, the tanna teaches the primary categories of 
damage, namely the category of Trampling with an animal’s foot, which 
is mentioned explicitly in the Torah, and then he teaches the sub- 
categories" of those primary categories, i.e., the animal is deemed 
forewarned with regard to causing damage with other parts of its body 
in the course of its walking. 


Ravina challenges this explanation: If that is so, the latter clause of 
the mishna (19b), which teaches, concerning the primary category of 
Eating: For what damage caused by Eating is the animal deemed fore- 
warned? It is deemed forewarned with regard to eating food items fit 
for its consumption, i.e., the animal is deemed forewarned with regard 

to eating fruits and vegetables. Ravina asks: What primary categories 

and what subcategories are there in that context? No subcategories 

of Eating are enumerated there, and nevertheless, the phrase: The 

animal is deemed forewarned, is repeated. Rava responded to Ravina 

with a humorous response and said to him: I resolved the difficulty 
in one" mishna, now you resolve the difficulty in one mishna. 


And what is the reason for the apparent redundancy in the mishna 

with regard to Eating? Rav Ashi said: First the tanna teaches the 

halakha of Eating by an undomesticated animal and then he teaches 

the halakha of Eating by a domesticated animal. And it was necessary 
to state both, as it enters your mind to say that since itis written: “And 

he set his animal loose” (Exodus 22:4), with regard to domesticated 

animals, yes, the primary category of Eating applies, but with regard 

to undomesticated animals, no, the primary category of Eating does 

not apply. Therefore, the tanna teaches us that undomesticated ani- 
mals are included in the category of domesticated animals" in this 

regard and the owner of an undomesticated animal is liable for damage 

caused by his animal eating another person's produce. 


The Gemara asks: If so, the tanna should have taught the halakha 
with regard to a domesticated animal first and only afterward taught 
the halakha with regard to an undomesticated animal, as the latter is 
included in the category of the former. The Gemara answers: On the 
contrary, that halakha, which is derived from an interpretation, is 
dear to him," and therefore the tanna preferred to begin with the 
derived halakha and only then proceed to the explicit halakha. 


NOTES 


First he teaches the primary categories and then he teaches 
the subcategories — nihin dN) nia Kn: Rashi explains 
hat the halakha of Trampling is a primary category of damage, 
defined as the animal breaking objects as it walks and tramples 
hat which is underfoot. The continuation of the mishna then 
delineates the subcategories, namely that the animal can cause 
damage as it walks by using parts of its body other than its foot. 
Rabbeinu Hananel explains that the subcategory of the halakha 
of Trampling referred to in the mishna is the halakha concerning 
icking. 


| resolved the difficulty in one — SIM ’KIW NaN: Rava was not 
mocking Ravina. Rather, Rava understood from Ravina that he felt 
hat the mishnayot had a similar solution and if Rava's solution 
did not fit the latter mishna, it could not be applied to the earlier 
one. He therefore says to him: | resolved one mishna, implying 
hat since the solutions are not the same and his solution for this 
mishna is legitimate, another solution must be found for the next 
mishna (Torat Hayyim). 


Undomesticated animals are included in the category of 
domesticated animals - maya dopa mem: Rashi says that this 
could be inferred from the fact that the Torah states: “And these 
are the beasts [habehema] that you may eat” (Deuteronomy 
14:4-5) using the word for domesticated animals, and the Torah 
then proceeds to enumerate types of undomesticated animals 
along with domesticated ones. Josafot say that the inference is 
drawn from the halakhot of Shabbat, in which it is prohibited 
to make a domesticated animal work on Shabbat, and it was 
derived in various ways that this prohibition applies to all types 
of animals and not only the domesticated kind. They point out 
that Rashi’s explanation includes only undomesticated animals, 
while the inference they draw from the halakhot of Shabbat also 
includes birds (see Rashba). 


That halakha, which is derived from an interpretation, is dear 
to him - mh KPIT KO mh yT: This is because such a 
derivation required human endeavor, meaning that the tanna 
needed to use logical principles to derive his interpretation, and 
therefore the interpreted halakha is dearer than one which is 
learned from a straightforward reading of a verse in the Torah. 
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The Gemara asks: If so, then with regard to the first clause, in this 
mishna too, let the tanna teach that which is not explicitly written 
first, as that which is derived from an interpretation is dear to him. 
The Gemara distinguishes between the cases: How can they be 
compared? There, with regard to Eating, this damage caused by 
a domesticated animal and that damage caused by an undomes- 
ticated animal are primary categories of damage; therefore, the 
tanna taught first that halakha, which is derived from an inter- 
pretation, is dear to him. But here, with regard to Trampling, 
would he leave aside the primary category of Trampling, done 
with the animal's foot, and teach a subcategory first? 


If you wish, say instead that the reason that in this mishna the 
tanna begins with that which is written explicitly in the Torah and 
only then proceeds to teach that which is derived through an 
interpretation is as follows: Since the tanna concluded the dis- 
cussion in the final mishna in the previous chapter (15b) with the 
primary category of Trampling by teaching the clause: The foot of 
an animal is deemed forewarned with regard to trampling objects 
and breaking them in the course of its walking, therefore, he began 
the first mishna in the second chapter with the primary category 
of Trampling. 


§ The Sages taught: An animal is deemed forewarned with regard 
to walking in its typical manner and, while doing so, breaking 
objects in the course of its walking. How so? If an animal entered 
into the courtyard of the injured party" and it damaged an object 
with its body in the course of its walking; or if it caused damage 
with its hair in the course of its walking; or with the saddle that 
is on it; or with the packed saddlebag [shalif ]! that is on it; or 
with the halter in its mouth; or with the bell [zog]' around its 
neck; or if it was a donkey that caused damage with its burden; 
in all these cases the owner pays the full cost of the damage. 
Sumakhos’ says: In the case of pebbles propelled by an animal in 
the course of its walking, or in the case ofa pig that was burrowing 
in the garbage heap" and caused damage, the owner of the animal 
pays the full cost of the damage.” 


The Gemara asks: If a pig caused damage, it is obvious that its 
owner must pay the full cost of the damage. What novel element 
is Sumakhos introducing? The Gemara answers: Rather, say: If 
it propelled pebbles and thereby caused damage, the owner pays 
the full cost of the damage. 


The Gemara asks: Pebbles, who mentioned anything about it? The 
Gemara answers: The baraita is incomplete and this is what it is 
teaching: For damage caused by pebbles that were propelled by 
animals walking in their typical manner," the owner pays half 
the cost of the damage, and for damage caused by a pig that was 
burrowing" in the garbage heap and propelled pebbles and that 
damaged an object, its owner pays half the cost of the damage. 
Sumakhos says: Both in the case of pebbles that were propelled 
and in the case of a pig that was burrowing in the garbage heap 
and propelled pebbles and damaged an object, the owner pays the 
full cost of the damage. Sumakhos does not accept the halakha that 
the owner pays only half the cost of the damage caused by pebbles 
inadvertently propelled by the foot of an animal in the course of its 
walking, i.e. in its typical manner. He holds that since the damage 
results from the animal’s typical behavior, the owner pays the full 
cost of the damage. 


PERSONALITIES 


Sumakhos — piaiaip: The full name of this tanna is Sumakhos 
ben Yosef. He lived in the last generation of tanna‘im. Sumak- 
hos was the outstanding disciple of Rabbi Meir and transmitted 
much of Rabbi Meir’s knowledge to the subsequent generations. 
Sumakhos made great efforts to explain Rabbi Meir’s statements 
and clarify his opinions after his death. Like his master before 


relates that he would provide forty-eight proofs for every halakha 
he discussed. It can be argued that he was the greatest Sage of 
his generation, as he would dispute even the greatest of the 
tanna’im, including Rabbi Meir, Rabbi Yosei, and Rabbi Eliezer 
ben Ya'akov. Apparently Sumakhos lived a very long life, as the 
amora Rav was his student. 


him, Sumakhos was known for his fierce intellect, as the Talmud 
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HALAKHA 


Ifan animal entered into the courtyard of the injured 
party — prt synth TD TTA: If an animal was walk- 
ing around the property of another and caused damage 
to objects belonging to the owner of the property as it 
was walking, both in a case where it caused the damage 
directly with its body and in a case where it caused the 
damage with items tied to its body the owner of the 
animal must pay the full cost of the damage (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 1:10; Shulhan Arukh, 
Hoshen Mishpat 390:1). 


Pebbles that were propelled in their typical manner — 
ITIK DNI: If an animal was walking in the public 
area or on the private property of the injured party, and 
pebbles were propelled by its feet and caused damage 
on the injured party's property, the owner of the animal 
must pay for half the cost of the damage. This halakha is 
in accordance with the opinion of the Rabbis (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 2:2-4; Shulhan Arukh, 
Hoshen Mishpat 390:3-4). 


A pig that was burrowing - 1312 maw Vin: Ifa pig was 
burrowing in the garbage heap and it caused pebbles 
to shoot out and caused damaged, the owner of the pig 
must pay for half the cost of the damage (Shulhan Arukh, 
Hoshen Mishpat 390:4). 


LANGUAGE 


Saddlebag [shalif] - yhy: Similar to the Aramaic shelifa, 
which means a bag that an animal carries on its back. 


Bell [zog] - 41: Apparently related to the Persian word 
zang, meaning bell. 


NOTES 

A pig that was burrowing in the garbage heap - "m 
ABW mW: Tosafot explain that this halakha was 
cited here because pigs rummage as part of their eat- 
ing habits. Consequently, the Gemara wishes to teach 
the principle that just as the halakha requires payment 
for half the cost of the damage in a case of Trampling, 
i.e., pebbles inadvertently propelled by the hooves of a 
walking animal, there is also an analogous halakha with 
regard to cases classified as Eating, meaning that if an 
animal engages in some activity from which it derives 
pleasure, such as eating, and the force it exerts in doing 
so indirectly causes damage, its owner pays for half the 
cost of the damage in accordance with the halakha of 
pebbles. By contrast, the Meiri holds that the case of 
the burrowing pig is a subcategory of Trampling, as the 
Gemara was discussing a burrowing pig as an example 
of an event that occurred in the garbage heap, not nece- 
ssarily in conjunction with eating. 


In the case of pebbles. ..the owner pays the full cost 
of the damage - ow pu ohw.: Rava explains 
the opinion of Sumakhos further on in the discussion. 
In his opinion, damage resulting from force exerted by 
an animal is halakhically identical to damage caused by 
direct contact of the animal itself. 
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HALAKHA 


If chickens were flying from place to place - yaw pon 
nipay Dipan prvn: If chickens were flying around from one 
spot to another and they broke vessels with their wings, such 
damage is a subcategory of Trampling and the owner of the 
chickens must pay the full cost of the damage (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 2:12; Shulhan Arukh, Hoshen 
Mishpat 390:1). 


By the wind generated by their wings — j7»)334aW mna: If 
chickens were flying from place to place and they broke ves- 
sels with the wind blown by their wings, this is analogous to 
pebbles that were propelled by the feet of animals, and the 
owner of the chickens must pay for half the cost of the dam- 
age (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 2:12; Shulhan 
Arukh, Hoshen Mishpat 390:9). 


If chickens were hopping - poma vaw phinn: If chickens 
were hopping on dough and soiled it, or ifthey perforated the 
dough and damaged it, this is considered a subcategory of 
Trampling, and therefore the owner must pay the full cost of 
he damage (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 2:13; 
Shulhan Arukh, Hoshen Mishpat 390:1). 


If they stirred up dust - 152 byn: If chickens were hopping 
rom one spot to another and they stirred up dust or kicked up 
stones that caused damage, the owner of the chickens must 
pay for half the cost of the damage (Rambam Sefer Nezikin, Hil- 
khot Nizkei Mamon 2:13; Shulhan Arukh, Hoshen Mishpat 390:4). 


A calf pulling a cart - piapa nawin may: If an animal causes 
damage with anything that is attached to its body while it is 
walking, for example, if an animal pulling a cart runs over some 
vessels with the cart and breaks them, this is a subcategory of 
Trampling and the owner must pay the full cost of the damage 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 1:10; Shulhan 
Arukh, Hoshen Mishpat 390:1). 


NOTES 
By the wind generated by their wings - paa% mna: Rashi 
understands the case to be that of a vessel, such as a very 
fragile one made of glass, which was broken directly by the 
wind. The novelty in this case is that any damage resulting from 
the force exerted by the animal is classified as a subcategory of 
pebbles even though pebbles are tangible objects, while the 
wind from the wings is intangible. 


BACKGROUND 


Zav — 3: A zav is a man suffering from a condition similar to 
gonorrhea. The halakhot relating to the severe ritual impurity 
caused by this condition appear in Leviticus and are enumer- 
ated in tractate Zavim. The zav becomes ritually impure as a 
result of the secretion of a white, pus-like discharge from his 
penis. A man who experiences one discharge of that kind on 
one occasion becomes ritually impure for one day, similar to 
one who experienced a seminal emission. If he experiences a 
second discharge on the same day or on the following day, or 
if he experiences a prolonged initial discharge, he contracts 
the more severe ritual impurity of a zav, which lasts seven 
days. A third discharge experienced on the second or third 
day obligates him to bring a sacrifice as part of his purification 
process. 


LANGUAGE 


Cart [karon] — tinj: From the Greek kappov, karron, meaning 
a carriage, cart, or chariot. 


Roman relief of a carriage carrying a passenger 
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The Sages taught (Tosefta 2:1): If chickens were flying from place 
to place" and broke vessels with their wings, their owner pays 
the full cost of the damage as this is a subcategory of Trampling. 
By contrast, if the damage was caused by the wind generated by 
their wings,’ the owner pays half the cost of the damage, in 
accordance with the halakha in the case of pebbles. Sumakhos 
says: The owner pays the full cost of the damage. It is taught in 
another baraita: If chickens were hopping" upon dough or upon 
produce and they sullied it with their feet, or if they pecked at it 
and caused damage, their owner pays the full cost of the damage. 
If in the course of their hopping they stirred up dust" or propelled 
pebbles, the owner pays half the cost of the damage. Sumakhos 
says: He pays the full cost of the damage. 


It is taught in another baraita: Ifa chicken was flying from place 
to place and wind emerged from beneath its wings and the 
wind caused vessels to break, the owner pays half the cost of 
the damage. The Gemara notes: This unattributed baraita is in 
accordance with the opinion of the Rabbis, who disagree with 
Sumakhos and hold that the owner pays half the cost of the damage 
in these cases, just as he does in the case of pebbles propelled by 
the feet of an animal. 


Rava analyzed the baraita and said: Granted, the opinion of 
Sumakhos is understood, as he holds that the status of damage 
resulting from a force generated by the animal's action is like 
that of damage directly caused by the animal itself, and therefore 
the owner pays the full cost of the damage in both cases. But the 
opinion of the Rabbis is difficult, as if they hold that the status 
of damage resulting from a force generated by the animal’s action 
is like that of damage directly caused by the animal itself, the 
owner should be required to pay the full cost of the damage. 
And if they hold that the status of damage resulting from a force 
generated by the animal’s action is not like that of damage directly 
caused by the animal itself, and is not attributed to the animal, 
then the owner should not be required to pay even half the cost 
of the damage. 


Then Rava said: Actually, the Rabbis hold that the status of dam- 
age resulting from a force generated by the animal’s action is like 
that of damage directly caused by the animal itself, and in principle 
the owner should be required to pay the full cost of the damage. 
And the liability to pay for half the cost of the damage caused 
by pebbles is because the Rabbis learned this halakha through 
tradition, and it does not correspond to the standard halakhot 
of damages. 


§ Rava says: With regard to any type of action which, when a zav? 
interacts with a vessel in that manner, he renders it ritually impure, 
if the same type of action was done by an animal, resulting in 
damage, the owner of the animal is liable to pay the full cost of 
the damage. Conversely, with regard to any type of action which, 
when a zav interacts with a vessel in that manner, he leaves it 
ritually pure, e.g., where the contact is indirect, if the same type 
of action was done by an animal, resulting in damage, the owner 
of the animal is liable to pay only half the cost of the damage. 


The Gemara asks: And Rava, did he come to teach us the halakha 
of pebbles? The substance of Rava’s statement is that for damage 
caused by the indirect action of an animal, its owner pays half the 
cost of the damage. That is identical to the halakha of pebbles 
articulated in the baraitot cited earlier. The Gemara answers: No, 
Rava teaches us the halakha in the case of a calf pulling a cart 
[karon]."' Just as with regard to a zav, the status of a vessel that a 
zav moves is like that of a vessel with which he came into contact, 
so too, the status of damage caused by the cart pulled by the animal 
is like that of damage caused by the animal’s body, and it is not 
considered indirect damage like in the case of pebbles. 
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It is taught in a baraita in accordance with the opinion of 
Rava: An animal is deemed forewarned with regard to break- 
ing objects in the course of its walking. How so? If an animal 

entered into the courtyard of the injured party, and it damaged 

an object with its body in the course of its walking; or with its 

hair in the course of its walking; or with the saddle that is on 

it; or with the packed saddlebag that is on it; or with the halter 
that is in its mouth; or with the bell that is around its neck; or 

if a donkey caused damage with its burden; or if a calf caused 

damage while pulling a cart; in all these cases the owner pays 

the full cost of the damage. 


§ The Sages taught: In a case where chickens were pecking 
at the rope tied to a bucket and the rope was severed and 
the bucket fell and broke, their owner pays the full cost of 
the damage. 


Rava raises a dilemma: If an animal trod upon a vessel but did 

not break it" and the vessel then rolled to another place and 

broke there, what is the halakha? Rava elaborates: In determin- 
ing one’s liability for causing damage, do we follow the initial 

action that ultimately led to the damage and this case is regarded 

as damage caused by the animal itself? Accordingly, the owner 
would pay the full cost of the damage as he would in any case 

classified under the primary category of Trampling. Or perhaps 

do we follow the breaking of the vessel and therefore this case 

is regarded as similar to the case of pebbles propelled by the foot 

of an animal in the course of its walking, since the vessel was not 
broken by a direct action of the animal, but rather, as an indirect 

result of the animal’s action? 


The Gemara suggests: Resolve Rava’s dilemma from the state- 
ment of Rabba, as Rabba says: If one threw a vessel from a 
roof" and another came and broke it with a stick as it was 
falling, the one who hit it with the stick is exempt from all liability 
as we say to him that he broke a broken vessel. From the 
moment the vessel was tossed from the roof it was inevitable that 
it would break. Consequently, breaking it with a stick as it was 
falling had no real effect. Apparently, the initial action is the 
decisive factor in determining liability for damages. The same 
should be the halakha in a case where a vessel was trod upon 
by an animal but it did not break, and the vessel then rolled to 
another place and broke there. The liability should be determined 
based on the initial action that caused the damage. The Gemara 
rejects this proof: The halakha in this case is clear to Rabba, who 
ruled as he did, but it remains a dilemma to Rava. One cannot 
prove the opinion of one amora from the opinion of another. 


The Gemara suggests: Come and hear the resolution of this 
dilemma from a baraita: With regard to hopping, a chicken is 
not deemed forewarned. And some say that it is forewarned. 


The Gemara questions the formulation of the baraita: Does it 
enter your mind to raise the possibility that a chicken is not 
forewarned with regard to hopping? Hopping is the typical man- 
ner of movement for chickens. Rather, is it not that the reference 
in the baraita is to a case where the chicken was hopping and 
the hopping propelled the vessel to roll to another place, and the 
vessel was broken there? And they disagree with regard to this: 
One Sage holds that we follow the initial action that ultimately 
led to the damage, and since hopping is typical manner of move- 
ment for a chicken, its owner is responsible for any damage that 
resulted from its hopping. And one Sage holds: We follow the 
breaking of the vessel, and since there was an additional factor 
that broke the vessel, the owner of the chicken is not liable. 


The Gemara rejects the parallel between the dispute and the 
dilemma: No, the dispute in the baraita can be explained 
differently. 


HALAKHA 
An animal trod upon a vessel but did not break it - 117 
maw x 13 by: If an animal tramples a vessel and does 
not break it, but as a result the vessel rolls away to another 
spot and breaks there, the owner of the animal is liable to 
pay the full cost of the damage (Shulhan Arukh, Hoshen 
Mishpat 390:5, and in the comment of Rema). 


If one threw a vessel from a roof - 337 WK bp pu: 
If one threw vessels off a roof and there was nothing soft 
for them to land on and to prevent them from breaking, 
and while still in the air another came and broke them, the 
one who threw them is liable for breaking them, while 
the one who broke them is exempt. This is in accordance 
with the opinion of Rabba (Shulhan Arukh, Hoshen Mishpat 
386:4). 
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HALAKHA 


Chickens...pecking at the rope of a bucket - PAA 
oy bana pownia: In a case where a chicken was pecking 
at the rope of a bucket and the rope snapped, causing the 
bucket to break, if there was dough caked on the rope or 
if the rope was worn, in which case it would be typical for 
the chicken to peck it until it would snap, the owner of the 
chickens must pay the full cost of the damage caused to 
both the rope and the bucket. If the rope was new and there 
was no dough caked on it, the owner must pay half the 
cost of the damage caused to both the rope and the bucket 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 2:14; Shulhan 
Arukh, Hoshen Mishpat 390:11). 


LANGUAGE 


Filthy [ma‘us] - DN: Rashi explains this word to mean dirty, 
as the rope was caked with dough. It may also be connected 
to the Aramaic word me‘isa, which means a kind of dish 
made from soft dough, in which case ma’‘us would mean that 
the thread was kneaded with some of this dough. 


BACKGROUND 


Damage caused by a force generated by a force generated 
by its action - ifa ms: If the result of an action is indirect and 
removed from the initial action, the perpetrator is not held 
accountable. This concept is applied to a number of areas in 
halakha, e.g., with regard to the halakhot of intentional and 
unintentional killings committed in this manner. In this case, 
the Gemara mentions this principle only in conjunction with 
the opinion of Sumakhos, implying that according to the 
Rabbis it is equivalent to other cases of pebbles, as a force 
caused by another force is also deemed a force. Nevertheless, 
some authorities maintain that even according to the Rabbis, 
a force caused by another force is not equivalent to the force 
of a person, as it is clear with regard to an unintentional kill- 
ing that it is not equivalent to the initial force. The halakha 
of pebbles is a unique exception in that it includes damage 
caused by a force that was itself caused by another force. 
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The dispute concerns a case where the chicken propelled 
pebbles from underfoot as it was hopping, and it is with regard 
to the issue that is the subject of the dispute of Sumakhos and 
the Rabbis, cited earlier, that the tanna’im in the baraita disagree. 
One tanna holds that the owner pays the full cost of the damage 
for pebbles propelled by an animal in the course of its walking, 
and the other tanna holds that its owner pays half the cost of 
the damage. 


The Gemara suggests: Come and hear an additional attempt to 
resolve the dilemma from a baraita: In a case where chickens 
were pecking at the rope tied to a bucket" and the rope was 
severed and the bucket fell and broke, the owner of the chickens 
pays the full cost of the damage. Conclude from the baraita that 
we follow the initial action that ultimately led to the damage in 
determining liability for damage. The Gemara rejects this conclu- 
sion, and one cannot adduce proof from the baraita. Interpret 
instead that the reference in the baraita is to the damage caused 
to the rope, while the owner pays only half the cost of the damage 
for breaking the bucket. 


The Gemara asks: But isn’t eating a rope atypical behavior for a 
chicken, and therefore it should be classified within the primary 
category of Goring, not the primary category of Eating? Why 
then must the owner of the chicken pay the full cost of the 
damage? The Gemara answers: The reference in the baraita is to 
a case where the rope was filthy [maus]: with kneaded dough, 
and in those circumstances it is typical for a chicken to peck at 
it. The Gemara asks: But doesn’t the tanna teach in the baraita: 
And the bucket broke, indicating that the dispute is with regard 
to damage done to the bucket, not to the rope? The Gemara 
explains: Rather, this baraita is in accordance with the opinion 
of Sumakhos, who says: In the case of pebbles propelled by an 
animal, the owner pays the full cost of the damage. 


The Gemara asks: If it is in accordance with the opinion of 
Sumakhos, say the latter clause of the baraita: If a shard was 
propelled from the bucket broken by a chicken and it fell upon 
another vessel and broke it, the owner of the chicken pays the 
full cost of the damage for the first vessel, and half the cost of 
the damage for the second one. And if the baraita is in accor- 
dance with the opinion of Sumakhos, is he of the opinion that 
one pays half the cost of the damage caused by pebbles? 


And if you would say that there is a difference, according to 
Sumakhos, between damage resulting from a force generated 
by the animal’s action, e.g., pebbles, and damage caused by a 
force generated by a force generated by its action,’ e.g., damage 
caused by the shard of the bucket, and in the latter case Sumakhos 
concedes that the owner pays half the cost of the damage, that 
would result in a difficulty. The Gemara asks: But what of this 
dilemma raised by Rav Ashi: According to the opinion of 
Sumakhos, what is the halakha with regard to damage caused by 
a force generated by a force generated by the animal’s action? Is 
the status of that secondary force like that of damage caused by 
a force generated by its action, in which case the owner is liable, 
or is its status not like that of damage caused by a force generated 
by its action? 


Why did Rav Ashi state his dilemma; why did he not resolve the 
dilemma and conclude that according to Sumakhos its status 
is not like that of damage caused by a force generated by its 
action? Since Rav Ashi does not resolve the dilemma based on 
this baraita, apparently, Sumakhos does not distinguish between 
the two types of force. 
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The Gemara suggests: Rather, is it not so that this baraita is in 
accordance with the opinion of the Rabbis, and conclude from the 
baraita that we follow the initial action that ultimately led to the 
damage when determining one’s liability for the damage. Therefore, 
an owner is liable for any damage resulting from his animal’s typical 
behavior, and he pays the full cost of the damage done to the bucket 
even if the damage took place in another location. 


Rav Beivai bar Abaye said: There is no proof from the baraita, as it 
could be explained that the reference in the baraita is to a case 
where the bucket is continually propelled" from the impetus of the 
chicken,’ who caused the bucket to break. That is why the ruling in 
the baraita is that the owner of the chicken pays the full cost of the 
damage. The dilemma with regard to the case where an animal 
treads upon a vessel that rolls away and breaks elsewhere remains 
unresolved. 


§ Rava raises a dilemma: With regard to one’s liability to pay half 
the cost of the damage caused by pebbles inadvertently propelled 
by the foot of a walking animal, does the owner of the animal 
pay restitution exclusively from the body of the animal, just as 
one pays half the cost of the damage caused by an innocuous ox 
with regard to damage categorized under the primary category of 
Goring? Or does he pay restitution from his superior-quality land, 
as he does for other forms of damage? The Gemara elaborates: Does 
he pay restitution exclusively from the body of the animal, as we 
do not find any case where one pays half the cost of the damage 
from his superior-quality land? Or perhaps he pays restitution 
from his superior-quality land, as we do not find any case where 
an animal causes damage in its typical manner where the owner 
pays restitution exclusively from the body of his animal? 


The Gemara suggests: Come and hear a resolution to this dilemma 
from a baraita: With regard to hopping, a chicken is not deemed 
forewarned. And some say that it is forewarned. The Gemara 
questions the formulation of the baraita: Does it enter your mind 
to raise the possibility that a chicken is not forewarned with regard 
to hopping? Hopping is the typical manner of movement for 
chickens. Rather, is it not that the reference in the baraita is to a 
case where the chicken was hopping and propelled pebbles that 
caused the damage? 


And it is with regard to this matter that they disagree: The one 
who says that the chicken is not deemed forewarned holds that 
its owner pays restitution from the body of the animal, as is the 
halakha when an innocuous animal gores, while the one who says 
that the chicken is forewarned holds that he pays restitution from 
his superior-quality land, as is the halakha when a forewarned 
animal causes damage. According to this analysis, Rava’s dilemma 
is the subject of a tannaitic dispute. 


The Gemara rejects this: No, perhaps the dispute in the baraita 
is with regard to the issue that is the subject of the dispute of 
Sumakhos and the Rabbis with regard to the legal status of damage 
caused by a force generated by the animal's action. It is with regard 
to the similarity of damage caused by an action performed by an 
animal’s body to the case where the chicken was hopping and pro- 
pelled pebbles that caused the damage that the tanna’im in the 
baraita disagree. 


The Gemara suggests: Come and hear a resolution of this dilemma 
from a mishna (21b): If the dog took a loaf" [harara]! that was 
baking on hot coals and went to a stack of grain to eat the loaf, and 
the dog ate the loaf and ignited the stack of grain with one of the 
coals attached to the loaf, the owner of the dog pays the full cost of 
the damage for the damage to the loaf, as it is classified in the pri- 
mary category of Eating, and he pays half the cost of the damage 
for the damage to the stack of grain. Rabbi Elazar says: He pays the 
full cost of the damage for the damage to the stack of grain as well. 


HALAKHA 
Where it is continually propelled — mmaa appa bes: 
If the chicken was pushing a bucket until it broke, the 
owner of the chicken must pay the full cost of the dam- 
age (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 2:14; 
Shulhan Arukh, Hoshen Mishpat 390:1). 


f a dog took a loaf - Ayn bow abp: In the case of a 
dog that took a loaf that had been baking on hot coals 
and went to a stack of grain owned by the owner of 
he loaf (Rema, citing Tur), if the dog placed the loaf on 
he pile of grain, ate the loaf, and ignited the stack of 
grain with a coal it had taken along with the cake, the 
owner of the dog must pay the full cost of the damage 
or the loaf and the damage caused to the place where 
he dog deposited the loaf. Additionally, he must pay 
or half the cost of the damage caused to the rest of the 
stack of grain (Shulhan Arukh, Hoshen Mishpat 392:1). 


NOTES 


Where the bucket is continually propelled from the 
impetus of the chicken — maa myn oem: Rashi 
interprets the case as one where the chicken pushed 
the bucket from one place to another until it finally 
broke as a result of the pushing. Some commentaries 
question this interpretation: If this is the case, what is 
the novelty of the ruling? Furthermore, what does this 
have to do with the rope and the bucket? The Ra‘avad 
offers a different explanation. He explains that the 
chicken would like to get to the mouth of the bucket 
so that it can drink some of the water inside, and for this 
reason it scratches at the rope of the bucket and rolls 
the bucket so that it can get to the water. According to 
the opinion offered by Rav Beivai, there is no need to 
establish that the baraita is speaking of a dirty rope, as 
even if the rope were strong, the damage incurred here 
would be classified as Eating, for which he would have 
to pay the full cost of the damage. 


LANGUAGE 
Loaf [harara] — TNN: Harara is a round piece of dough 
or pita baked directly on hot coals. For this reason it 
is possible that when the dog dragged away the loaf 
it also brought along a coal that was stuck to it. The 
word derives from the root het, reish, heh whose primary 
meaning is to heat or to burn. 
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NOTES 

Where it acted atypically with this coal - x72 2v7 
nbmaa: Rashi explains that according to this explana- 
tion, the payment for half the cost of the damage is not 
due to the halakha of propelled pebbles, but rather, the 
case is where the dog took the coal in its mouth and 
placed it directly on the pile of grain. Such an action 
is most certainly unusual behavior, and whenever one 
is liable for damage caused by an animal behaving in 
an unusual manner, it is classified under the primary 
category of Goring, and therefore he must pay for half 
the cost of the damage. Rabbeinu Hananel and the 
Ra'avad interpret the Gemara as saying that the dog 
tossed the coal out of its mouth because it did not want 
to get burned, and the case is therefore one concern- 
ing pebbles, albeit in an unusual way. These different 
interpretations affect whether Rabbi Elazar follows the 
opinion of Sumakhos or that of the Rabbis (see Ra’avad 
and Shita Mekubbetzet). 
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What is the reason that the first tanna holds that the owner pays half 
the cost of the damage caused to the stack of grain? Is it not due to 
the fact that it is analogous to propelling pebbles, as the coal fell 
from the loaf held in its mouth and ignited the grain? And it is taught 
in a baraita in that regard that when the first tanna said that he pays 
half the cost of the damage, he pays restitution exclusively from pro- 
ceeds of the sale of the body of his animal. Apparently, half the cost of 
the damage caused by pebbles is paid from the body of the animal 
that caused the damage. 


The Gemara rejects this explanation: And can you understand the 
baraita in that way? According to that understanding, with regard 
to Rabbi Elazar, who disagrees with the first tanna and holds that 
the owner of the dog pays the full cost of the damage caused to the 
grain, do we find anywhere that according to Rabbi Elazar one 
pays restitution exclusively from proceeds of the sale of the body of 
his animal? 


Rather, the baraita can be explained in a case where the dog acted 
atypically with this coal" with which he lit the stack of grain. Since 
the dog’s behavior was atypical, the damage is classified under the 
primary category of Goring, not under the category of Eating. And 
Rabbi Elazar holds in accordance with the opinion of Rabbi Tarfon, 
who says in a mishna (24b): The halakha of Goring in the courtyard 
of the injured party is atypical, as there, the owner of the ox pays the 
full cost of the damage, in contrast to half the cost of the damage that 
he pays when it transpires in the public domain. Nevertheless, since it 
was an innocuous animal that caused the damage, restitution is paid 
from its body. 


The Gemara rejects that explanation: But that is not so. What is the 
reason that you interpreted that the baraita is in accordance with 
the opinion of Rabbi Tarfon? It is due to the difficulty presented by 
the halakha that he pays the full cost of the damage exclusively from 
proceeds of the sale of the body of the animal, which would not be so 
according to Rabbi Elazar. 


The Gemara suggests: There is an alternative explanation. Rabbi Elazar 
holds in accordance with the opinion of Sumakhos, who says that 
one pays the full cost of the damage caused by pebbles, and he also 
holds in accordance with the opinion of Rabbi Yehuda, who says 
with regard to a forewarned ox: The aspect of innocuousness, which 
dictates that the owner pays half the cost of the damage from the body 
of the ox, remains intact." According to Rabbi Yehuda, the owner of 
a forewarned ox pays half the cost of the damage from the body of 
his ox and half the cost of the damage from his superior-quality land. 
And when the tanna of the baraita teaches that the owner pays restitu- 
tion from the body of his animal, the reference is to the aspect of 
innocuousness, i.e., half the cost of the damage. He pays the other 
half from his superior-quality land as he would in the case of any 
forewarned animal. 


Rav Samma, son of Rav Ashi, said to Ravina: Say that you heard that 
Rabbi Yehuda stated that the aspect of innocuousness remains intact 
with regard to damage categorized under the primary category of 
Goring, where the ox was initially innocuous and then became fore- 
warned. In the case of propelled pebbles, which is a subcategory of 
Trampling, where the ox is forewarned from the outset, 


NOTES 


The aspect of innocuousness remains intact - mipana nyan 1% 
Naty: The concept behind this principle is that although an 
ox that has gored a person or animal three times is classified as 
forewarned, the significance of this classification is to add an addi- 
tional payment to the owner's liability: Until now, as the owner of 
an innocuous ox, he was obligated to pay for half the cost of the 
damage it caused by goring, and if it does additional damage 
now that it is forewarned he must make an additional payment 
to complete the full cost of the damage. But the halakha which 
applies to the ox has not been entirely modified. Therefore, the first 
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payment for half of the damage is collected from the body of the 
ox, just as would be the case for damage caused by an innocuous 
animal, and the second half that he must pay is the result of a dif- 
ferent halakha and must be made from his superior-quality land. 

The Ra'avad adds that the same halakha applies to the com- 
pensation he must offer in a case where he safeguarded an ox 
appropriately and it nevertheless escaped and caused damage. In 
such a case, he must pay for half the cost of the damage for the 
aspect of innocuousness, while he carries no additional liability for 
the rest of the damage (see 45b). 
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did you hear him" distinguish between the different parts of 
the payment? There is no aspect of innocuousness in the case 
of pebbles. 


Rather, when Rabbi Elazar says that the owner of the dog pays 
the full cost of the damage in a case that is similar to one of pro- 
pelled pebbles, he was referring to a case where the owner of the 
animal was forewarned with regard to this matter. And they dis- 
agree about this point: One Sage, Rabbi Elazar, holds that there 
is forewarning with regard to propelling pebbles; therefore, if 
there was testimony given in court that a particular animal regularly 
propels pebbles in the course of its walking, the animal is deemed 
forewarned and its owner pays the full cost of the damage. And 
one Sage, the first tanna, holds that there is no forewarning with 
regard to pebbles. Apparently, payment for damage caused by 
pebbles is paid from the body of the animal. 


The Gemara asks: But if this is the case, then the dilemma raised 
by Rava concerning whether there is forewarning for propelling 
pebbles or there is no forewarning for propelling pebbles, can be 
resolved from this dispute. If the dilemma is raised according to 
the Rabbis, i.e., the first tanna, there is no forewarning for propel- 
ling pebbles. If the dilemma is raised according to Rabbi Elazar, 
there is forewarning for propelling pebbles. 


The Gemara answers that Rava could have said to you: When I 
raise the dilemma, I do so specifically according to the opinion of 
the Rabbis who disagree with Sumakhos and hold that one pays 
half the cost of the damage in the case of pebbles; but here in this 
baraita, both the Rabbis, i.e., the first tanna, and Rabbi Elazar hold 
in accordance with the opinion of Sumakhos, who says that in the 
case of pebbles, one pays the full cost of the damage. 


And what is the reason that the Rabbis say that one pays half the 
cost of the damage in the case of pebbles? It is that in the case of 
pebbles the animal acted atypically and was not forewarned. And 
in this baraita, concerning the dog that lit the stack of grain, the 
dispute between the first tanna and Rabbi Elazar is with regard to 
the issue that is the subject of the dispute between Rabbi Tarfon 
and the Rabbis, i.e., the halakha in the case of damage caused by an 
innocuous ox on the property of the injured party. 


The Gemara rejects the parallel between the opinion of Rabbi Elazar 
and the opinion of Rabbi Tarfon. Say that you heard that according 
to Rabbi Tarfon the owner pays the full cost of the damage; but 
did you hear that according to Rabbi Tarfon restitution is paid only 
from the body of the animal that caused the damage? 


The Gemara answers: Yes, Rabbi Tarfon holds that restitution is 
paid only from the body of the animal that caused the damage. From 
where does Rabbi Tarfon derive the halakha that when damage is 
caused by an innocuous ox on the property of the injured party its 
owner is liable to pay the full cost of the damage and not merely 
half? He derives it via an a fortiori inference from damage catego- 
rized as Goring that is caused in the public domain, as explained 
in the mishna (24b). 


His ruling is based on the principle: It is sufficient for the conclu- 
sion that emerges from an a fortiori inference to be like its source, 
i.e. a halakha derived from an a fortiori inference cannot be more 
stringent than the source of that derivation. Since restitution for 
damage categorized as Goring that is caused in the public domain 
is paid only from the body of the damaging animal, the same is true 
with regard to restitution for damage categorized as Goring that is 
caused on the property of the injured party. 


— NOTES 

Did you hear him - mh mynw a: The concept of an aspect 
of innocuousness is relevant only with regard to Goring, 
given that at first an animal is classified as innocuous 
and only after engaging in goring several times can it be 
rendered forewarned. But with regard to pebbles, which 
is a subcategory of Trampling, the animal is deemed fore- 
warned from the outset and it was never innocuous, so 
it is impossible to say that the aspect of innocuousness 
remains intact (Rashi). 
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The Gemara asks: But isn’t it clear from that mishna that Rabbi 
Tarfon does not accept the principle: It is sufficient for the 
conclusion that emerges from an a fortiori inference to be like its 
source, as, if he accepted that principle, not only would he hold 
that payment is only from the body of the animal, he would also 
require payment of half the cost of the damage. 


The Gemara answers: He does not reject the principle. When he 
does not accept the principle: It is sufficient for the conclusion 
that emerges from an a fortiori inference to be like its source, it 
is in a case where the result of rejecting the principle is that the 
a fortiori inference is refuted. But in a case where the result 
of rejecting the principle is that the a fortiori inference is not 
refuted, but will be applied in a more limited fashion, he accepts 
the principle: It is sufficient for the conclusion that emerges from 
an a fortiori inference to be like its source. Therefore, in this case 
the payment of the full cost of the damage, which is derived by 
means of the a fortiori inference, is paid only from the body of the 
animal based on the principle: It is sufficient for the conclusion 
that emerges from an a fortiori inference to be like its source. 


§ The Gemara discusses the matter itself, cited earlier. Rava 
raises a dilemma: Is there forewarning for propelling pebbles," 
so that the owner would pay the full cost of the damage if he had 
been fore-warned three times, or is there no forewarning for 
propelling pebbles, and he will always pay half the cost of the 
damage? The Gemara elaborates: Do we liken the case of pro- 
pelled pebbles to damage categorized as Goring? Accordingly, 
when an innocuous ox causes damage by propelling pebbles its 
owner pays half the cost of the damage, and when a forewarned 
ox does so the owner pays the full cost of the damage. Or perhaps, 
is ita subcategory of the primary category of Trampling, which 
is deemed forewarned from the outset? Accordingly, the owner 
would always pay half the cost of the damage, as there is no change 
in status after the third warning. 


The Gemara suggests: Come and hear the resolution of this 
dilemma from a baraita: With regard to hopping, a chicken is not 
deemed forewarned. And some say that it is forewarned. The 
Gemara questions the formulation of the baraita: Does it enter 
your mind to raise the possibility that a chicken is not forewarned 
with regard to hopping? Hopping is the typical manner of move- 
ment for chickens. Rather, is it not that the reference in the 
baraita is to a case where the chicken was hopping and propelled 
pebbles that caused damage? 


What, is it not referring to a case where the chicken has done so 
three times? And it is with regard to this that they disagree: 
One Sage holds: There is forewarning for pebbles, and one Sage 
holds: There is no forewarning for pebbles. According to this 
analysis, Rava’s dilemma is the subject of a tannaitic dispute. The 
Gemara rejects this resolution: No, perhaps the reference in the 
baraita is to a case where the chicken hopped only one time. And 
the tanna’im disagree with regard to the issue that is the subject 
of the dispute between Sumakhos and the Rabbis, concerning 
the compensation for damage caused by pebbles. 


NOTES 


Is there forewarning for pebbles — mind meat wr: The with regard to this type of behavior, making it equivalent to 
early commentaries disagree on how to understand the con- other actions in the category of Trampling? By contrast, the 
tent of the question. Some, like the Ra’avad, say that the ques- Rashba says that Rava’s question is referring to both ordinary 
tion relates to pebbles that were propelled in a usual manner. and unusual occurrences of propelling pebbles. 
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Dropped excrement — ays npon: It was noted earlier (3a) 
that if an animal soils produce in order to bring itself pleasure, 
itis classified under the category of Eating. Nevertheless, Rashi 
says that one cannot classify pebbles under of the category of 
Eating, as part of the definition of Eating is that 
he body of the animal. Consequently, 
animal droppings are classified as pebbles, which is a sub- 
category of Trampling. The Ri Migash differentiates between 
a case where an animal soils something with an unceasing 
flow of urine or diarrhea, in which case it is as i 
caused the damage directly with its body and it is classified 
under Eating, and ordinary animal droppings, which are not 


is caused directly by 
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The Gemara suggests: Come and hear the resolution to the 
dilemma from an amoraic dispute: If an animal dropped excre- 
ment" onto dough" and damaged it, Rav Yehuda says: The owner 
of the animal pays the full cost of the damage, and Rabbi Elazar 
says: He pays half the cost of the damage. What, is it not refer- 
ring to a case where the animal has done so three times? And it 
is with regard to this that they disagree, as one Sage holds: 
There is forewarning for pebbles, and one Sage holds: There is 
no forewarning for pebbles. 


The Gemara rejects this resolution: No, perhaps the reference in 
the baraita is to a case where the animal dropped excrement only 
one time. And the tanna’im disagree with regard to the issue that 
is the subject of the dispute between Sumakhos and the Rabbis, 
concerning compensation for damage caused by pebbles. The 
Gemara asks: But isn’t this atypical behavior of the animal, and 
since all behavior that deviates from the norm is classified within 
the category of Goring, the owner should be liable to pay only 
half the cost of the damage? The Gemara answers: The case is one 
where the animal was forced" into a narrow place and had no 
alternative to relieving itself onto the dough; therefore, it does not 
constitute atypical behavior. 


The Gemara asks: But if the amoraic dispute parallels the tannaitic 
dispute, let Rav Yehuda say: The halakha is in accordance with 
the opinion of Sumakhos, and let Rabbi Elazar say: The halakha 
is in accordance with the opinion of the Rabbis, instead of 
stating their dispute in the context of the particular case of the 
animal and the dough. The Gemara answers: It was necessary 
for them to state their dispute in this case, as there is a novel 
element concerning excrement. It would enter your mind to say: 
Since the excrement is drawn after the body of the animal, its 
legal status is like that of damage caused by its body, not like 
pebbles propelled by the animal. Therefore, their stating the dis- 
pute with regard to excrement teaches us that its status is like that 
of propelling pebbles. Therefore, the dispute between Rav Yehuda 
and Rabbi Elazar can be explained as parallel to the dispute 
between Sumakhos and the Rabbis with regard to pebbles. 


The Gemara suggests: Come and hear resolution to the dilemma 
from a baraita: Rami bar Yehezkel taught: In the case of a rooster 
that extended its head into the airspace of a glass vessel and 
crowed? in the vessel and broke it with the sound waves, its 
owner pays the full cost of the damage. And Rav Yosef said that 
the Sages from the school of Rav say: If a horse neighed or a 
donkey brayed and the sound waves broke vessels, the owner 
pays half the cost of the damage. These are cases similar to the 
case of pebbles, and there is a dispute between the Sages with 
regard to these cases. 


What, is it not referring to a case where the rooster or animal has 
done so three times? 


NOTES 


seen as part of the body and are therefore classified as pebbles, 
a subcategory of Trampling. 


Where the animal was forced — xoy mh pnts: Rabbeinu 
Hananel understands this expression to mean that the place 
where the animal was standing was narrow, and with no room 
o maneuver the animal dropped the excrement wherever it 
was and it landed on the dough. The Rashba understands 
rom Rashi’s language that he understands this to be a meta- 
phor, meaning that the cow had an urgent need to relieve 
itself, such as in a case of diarrhea, and therefore it did so on 
op of the dough. Such a situation is not considered atypical 
behavior. 


he damage 


p 


the animal 


HALAKHA 

An animal dropped excrement onto dough - npon maga 
apy obs: The halakha of pebbles applies to a case where an 
animal dropped excrement onto dough. This applies only if the 
animal did not have room to move to relieve itself elsewhere, 
as otherwise it is a deviation from the norm, and all behavior 
that deviates from the norm is classified as a subcategory of 
Goring (Shulhan Arukh, Hoshen Mishpat 390:8). 


BACKGROUND 


A rooster that extended its head...and crowed — Sian 
YpM...iwexr pwimw: Sound waves can break glass. This hap- 
pens not only due to the intensity of the sound waves but also 
because at times the sound waves cause reverberations within 
the vessel that can cause it to break. This is possible even with 
vessels made from substances stronger than glass. 
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And it is with regard to this that they disagree: One Sage, the first 
tanna in the baraita cited by Rami bar Yehezkel, holds: There is 
forewarning for pebbles, and one Sage, Rav Yosef, holds: There 
is no forewarning for pebbles. 


The Gemara rejects this resolution: No, perhaps the reference 
in the baraita is to a case where the rooster or animal damaged 
the vessel one time. And the tanna’im disagree with regard to 
the issue that is the subject of the dispute between Sumakhos 
and the Rabbis, concerning compensation for damage caused by 
pebbles. The Gemara asks: But isn’t it atypical behavior for an 
animal to insert its head into a glass vessel, and isn’t all atypical 
behavior classified within the category of Goring, meaning that 
the owner should be liable to pay only half the cost of the damage? 
The Gemara answers: The case is one where there were seeds in 
the vessel," and therefore the rooster extending its head into the 
vessel is considered typical behavior. 


Rav Ashi raises a dilemma: Is there any halakhic significance to 
deviation from typical behavior with regard to propelling pebbles, 
and therefore if an animal propelled pebbles in an atypical manner 
its owner is liable to pay one-quarter of the damage, i.e., half the 
restitution for damage caused by pebbles? Or, is there no halakhic 
significance to deviation from typical behavior with regard to 
propelling pebbles, resulting in its owner being liable to pay only 
one-quarter of the damage, and therefore, even in an atypical 
case, the owner pays the standard restitution of half the cost of 
the damage? 


The Gemara answers: Resolve Rav Ashi’s dilemma from Rava’s 
dilemma, as Rava raises a dilemma: Is there forewarning for 
pebbles, or is there no forewarning for pebbles? Based on that 
dilemma, one may conclude by inference that there is no halakhic 
significance to deviation from typical behavior with regard to 
pebbles propelled by an animal, resulting in its owner being liable 
to pay only one-quarter of the damage, as, were that the case, fore- 
warning would lead to an animal owner's liability to pay half the cost 
of the damage. 


The Gemara rejects this: Perhaps Rava stated his dilemma employ- 
ing the style of: If you say. If you say that there is no halakhic sig- 
nificance to deviation from typical behavior with regard to propel- 
ling pebbles, resulting in its owner being liable to pay only 
one-quarter of the damage, and the owner pays half the cost of the 
damage in every case, is there forewarning for pebbles, meaning 
that after three incidents the owner pays the full cost of the damage, 
or is there no forewarning for pebbles? According to that under- 
standing, the halakha with regard to Rav Ashi’s dilemma cannot be 
inferred from Rava’s dilemma. Rav Ashi’s dilemma shall stand 
unresolved. 


HALAKHA 


There were seeds in the vessel — ‘9113 ma FX: Just as one is 
liable for damage caused by tangible objects such as pebbles 


propelled by the force of his animal, he is also liable for dam- 


age caused by his animal's force without the use of a tangible 
object. Consequently, if a vessel is broken by the sound of the 


neighing of a horse, or the sound of the braying of a donkey, 


or the wind stirred up by the flapping of a chicken’s wings, the 
owner of the animal must pay for half the cost of the damage 
according to the halakha of pebbles. 


If a rooster inserted its head into a glass vessel and crowed, 
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causing the vessel to shatter, if there were seeds inside the 
vessel and it inserted its head in order to eat them, the owner 
must pay the full cost of the damage to the seeds and half the 
cost of the damage to the vessel according to the halakha of 
pebbles. If the vessel was empty, the Rambam rules that the 
owner of the rooster must pay for half the cost of the damage, 
according to the halakhot of Goring, as such behavior is atypical. 
The Ra'avad rules that he must pay for one-quarter of the cost 
of the damage (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
2:9; Shulhan Arukh, Hoshen Mishpat 390:9). 
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Rav Ashi raises another dilemma with regard to pebbles: According 
to the opinion of Sumakhos, that one pays the full cost of the damage 
in the case of propelled pebbles, what is the halakha with regard to 
damage caused by a force generated by a force generated by the 
animal’s action? Is the status of that secondary force like that of dam- 
age caused by a force generated by its action, in which case the owner 
is liable, or is its status not like that of damage caused by a force 
generated by its action? 


The Gemara elaborates: Did Sumakhos learn the halakha that one 
pays half the cost of the damage caused by pebbles as a tradition 
transmitted to Moses at Sinai, and he interprets that tradition as 
applying in a case where the damage was caused by a force generated 
by a force generated by the action of an animal? By contrast, in a 
typical case of damage caused by pebbles, which is an example of a 
force generated by the action of an animal, the owner pays the full 
cost of the damage, as it is a subcategory of Trampling. Or perhaps 
he did not learn any halakha as a tradition in this regard at all, and 
therefore even in a case where the damage was caused by a force 
generated by a force generated by the action of an animal, the owner 
pays the full cost of the damage, as it is a subcategory of Trampling. 
The Gemara concludes: This dilemma, too, shall stand unresolved. 


§ The mishna teaches: If the animal was kicking while it was walking, 
or it occurred that pebbles were inadvertently propelled from 
under its feet and those pebbles broke vessels, the owner of the 
animal pays half the cost of the damage. A dilemma was raised 
before the Sages: With regard to what case is the tanna of the mishna 
speaking? 


The Gemara elaborates: Is the tanna saying that if the animal was 
kicking and caused damage directly with its kick, which is a sub- 
category of Goring, or if the animal was walking and propelled 
pebbles in its typical manner, the owner of the animal pays half the 
cost of the damage, and, accordingly, the mishna is in accordance 
with the opinion of the Rabbis, who hold that one pays half the cost 
of damage caused by pebbles? Or perhaps the tanna is saying: If 
the animal was kicking and caused damage directly with its kick, 
or if the animal propelled pebbles due to its kick and the pebbles 
caused damage, the owner of the animal pays half the cost of the 
damage. Accordingly, one may infer: But if the animal propelled 
pebbles as it was walking in its typical manner, the owner pays the 
full cost of the damage, and if so, in accordance with whose opinion 
is the mishna? It is in accordance with the opinion of Sumakhos. 


The Gemara suggests: Come and hear a resolution to this dilemma 
from the latter clause of the mishna: If an animal trod upon a vessel 
and broke it and then a shard of that vessel fell upon a second vessel 
and broke it, the owner pays the full cost of the damage for the first 
vessel, and he pays half the cost of the damage for the latter vessel. 
And if the mishna is in accordance with the opinion of Sumakhos, 
does he hold that one pays half the cost of the damage caused by 
pebbles? 


And if you would say that the mishna is in accordance with the 
opinion of Sumakhos, and can be understood as follows: The first 
vessel, concerning which the owner of the animal pays the full cost 
of the damage, is the first vessel damaged following the propelling’ 
of shards from the vessel upon which the animal trod, i.e., the second 
vessel that was broken. And the second vessel, concerning which the 
owner of the animal pays half the cost of the damage, is the second 
vessel following the propelling of shards from the vessel upon which 
the animal trod, i.e., the third vessel that was broken by shards from 
the second vessel. And the reason for the difference in liability is that 
there is a difference, according to Sumakhos, between damage 
caused by a force generated by the action ofan animal, for which the 
owner pays the full cost of the damage, and damage caused by a force 
generated by a force generated by its action, for which he pays for 
only half the cost of the damage. 


NOTES 

The first vessel damaged following the propelling - 
mat) px: Rashi explains that according to this sug- 
gestion, the mishna is addressing a case in which there 
are three vessels: Shards from the first vessel struck the 
second and shards from the second vessel struck the 
third. Rabbeinu Hananel, by contrast, explains that even 
according to this suggestion the mishna is addressing a 
case with only two vessels: Pebbles that were propelled 
by an animal struck the first vessel, and a shard from 
the first vessel broke the second. 
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HALAKHA 


Pebbles due to its kick — vya mana nining: Ifa cow entered 
the property of the injured party and it kicked and propelled 
pebbles that caused damage, the owner of the cow must pay 
for one-quarter of the cost of the damage. According to the 
Rambam, if the injured party seized compensation for half 
the cost of the damage the money is not confiscated from 
him as the dilemma was left unresolved in the Gemara. The 
Rema writes that there are some who disagree and are of the 
opinion that if he seizes payment, the court returns it to the 
owner of the animal (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 2:6; Shulhan Arukh, Hoshen Mishpat 390:7). 


Was walking in a place where it is impossible for it to walk 
without propelling pebbles — wax Kw DIpaa nba mma 
mina j2O% xox ab: If an animal was walking i ina place where 
it is impossible to walk without propelling pebbles, and the 
animal kicked and propelled pebbles, the owner of the animal 
must pay for one-quarter of the damage. According to the 
Rambam, if the injured party seized compensation for half 
the cost of the damage the money is not confiscated from 
him, as the dilemma was left unresolved in the Gemara. The 
Rema writes that there are some who disagree and are of the 
opinion that if he seizes payment, the court returns it to the 
owner of the animal (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 2:6; Shulhan Arukh, Hoshen Mishpat 390:7). 


Kicked and propelled pebbles — mmm Mya: If an animal 
was walking in the public domain and it kicked and propelled 
pebbles and caused damage in the public domain, the owner 
of the animal is exempt from liability, as this is the subject 
of an unresolved dilemma in the Gemara. According to the 
Rambam, if the injured party seized compensation for half 
the cost of the damage the money is not confiscated from 
him, as the dilemma was left unresolved in the Gemara. The 
Rema writes that there are some who disagree and are of the 
opinion that if he seizes payment, the court returns it to the 
owner of the animal (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 2:5; Shulhan Arukh, Hoshen Mishpat 390:6). 


NOTES 


Or perhaps, since now, in any event, the pebbles were 
propelled due to a kick — wiyya nang KPA NAWI NYT i 
nitis map: Rashi explains the question in two separate 
ways. In the first interpretation he says that while it is clear 
hat the damage caused by the kicking action of the animal 
is classified as a case of pebbles, since it is not ordinary for 
he animal to kick but rather to walk, Rabbi Abba bar Memel 
considered the possibility that the owner should be obligated 
o pay restitution for only one-quarter of the damage. This is 
in accordance with the possibility, discussed earlier, that there 
is significance to deviation from typical behavior with regard 
o propelling pebbles. In Rashi’s second interpretation, which 
he received from his teachers, he explains that the question is 
whether the kicking in this case is a subcategory of Trampling, 
in which case this will be classified as a case of pebbles, or 
whether the kicking is a subcategory of Goring, in which case 
if the animal had been forewarned its owner would pay the 
ull cost of the damage. 


There is no lifting here — jx3 px APY: The language used 
here parallels that used in tractate Shabbat with regard to the 
halakhot of carrying on Shabbat. The general halakha is that 
in order to violate the prohibition against carrying, one must 
both lift the object up from within one domain and place it 
down in another domain, e.g, lift it from the private domain 
and place it in the public domain. If the object was lifted up 
rom an exempt domain, i.e., a place with the status of neither 
he private domain nor the public domain, no violation of 
Torah law can occur by placing it down. Rabbi Zeira therefore 
compares this to the case of damage currently under discus- 
sion. Since the object was lifted up in a place where one is 
not liable to pay for damage caused by Trampling, as he was 
not obligated to pay compensation based on the location 
where the action began, so too, when the pebbles finally 
caused damage in another place in which it would have been 
prohibited for the animal to tread, there is still no obligation 
to pay for the damage. 
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But if one were to say this explanation, what can be said of that 
dilemma which Rav Ashi raised: According to the opinion 
of Sumakhos, that one pays the full cost of the damage in the 
case of propelled pebbles, what is the halakha with regard to 
damage caused by a force generated by a force generated by 
the animal’s action? Is the status of that secondary force like 
that of damage caused by a force generated by its action, in 
which case the owner is liable, or is its status not like that of 
damage caused by a force generated by its action? Why does 
he have a dilemma? Let him resolve from here that its status 
is not like that of damage caused by a force generated by 
its action. 


The Gemara answers: Perhaps Rav Ashi interprets the mishna 

in accordance with the opinion of the Rabbis, that one pays 

half the cost of the damage in the case of propelled pebbles, and 

he raises this dilemma: If the animal was kicking and caused 

damage directly with its kick, which is a subcategory of Goring, 
or if the animal was walking and propelled pebbles in its typi- 
cal manner, the owner of the animal pays half the cost of the 

damage. Accordingly, one may infer: But if the pebbles were 

propelled due to a kick, the owner pays one-quarter of the 

damage. And there is halakhic significance to deviation from 

typical behavior with regard to a case of pebbles, resulting in 

its owner being liable to pay only one-quarter of the damage. 


Or perhaps the tanna is saying: If the animal was kicking 
and caused damage directly with its kick or if the animal 
propelled pebbles due to its kick" and the pebbles caused 
damage, the owner of the animal pays half the cost of the dam- 
age. And there is no halakhic significance to deviation from 
typical behavior with regard to a case of pebbles. The Gemara 
concludes: Rav Ashi’s dilemma shall stand unresolved. 


§ Rabbi Abba bar Memel raised a dilemma before Rabbi 
Ami, and some say that it was before Rabbi Hiyya bar Abba: 
If the animal was walking in a place where it is impossible for 
it to walk without propelling pebbles" as it proceeds, and it 
kicked and propelled pebbles and caused damage, what is 
the halakha? The Gemara elaborates: Does one say that since 
it is impossible for it to walk without propelling pebbles, pro- 
pelling pebbles is its typical manner in that situation and the 
halakha in this case would be the same as any case of pebbles? 
Or perhaps, since now, in any event, the pebbles were pro- 
pelled due to a kick," it is different. The Gemara concludes: 
Rabbi Abba bar Memel’s dilemma shall stand unresolved. 


§ Rabbi Yirmeya raised a dilemma before Rabbi Zeira: If 
the animal was walking in the public domain and it kicked 
and propelled pebbles" and caused damage, what is the 
halakha? The Gemara elaborates: Do we liken the damage in 
this instance to Goring, since the action was performed with 
intent, and therefore the owner of the animal is liable even 
though the incident transpired in the public domain? Or per- 
haps, since this is a case of pebbles, it is classified as a sub- 
category of Trampling and the owner is exempt from liability 
in the public domain. Rabbi Zeira said to him: It stands to 
reason that it is a subcategory of Trampling. 


Rabbi Yirmeya continued and asked Rabbi Zeira another ques- 
tion: Ifan animal propelled pebbles in the public domain and 
caused damage on private property, what is the halakha? 
Rabbi Zeira said to him, employing terminology from the 
halakhot of Shabbat: If there is no act of lifting here," is there 
an act of placing here? Since the animal propelled the pebbles 
in the public domain, the owner is exempt from liability for 
any damage that it causes. The fact that the damage occurred 
on private property is not relevant. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


An Ty Nay ANT mym 
-DNIA pA yA MwA pa 
DI mwa spat wd x an 
ayaa xb Da mwa APT 
Sma muna ApH aT mwa 
wr TT ND PN TPPU TANT 

SB TTT YD yaks ND 


ARIWA b37 by apy ppg 
Sy - gnaw ame > by saw ban 
pian yy 2bw PROAR PUNTI 
mia AW aM, pL yn owy 
pp mea - ox DIT 
pwns by - mai mea bax 
wd nea nan primes bys rps 
mwas APN DI mw AAA 

esn 


ADI Da Mwa PAT KY 
PX TYPY DIRT PI mwa 
T > AY ND W TIT K3 

33 


PVN 


Perek H 
Daf19 Amud b 


pion PST PE PION NT 
DII me K prem MD xb 
TADI mwa AAT we) oe 
mwa ayant xd oat mesa 

ONT MWA API PIT 


wy IAT IND PX TYPE NNT 
MYDIN Ja VT rity) Vas HN 
TPS- PPNO DNP 


Rabbi Yirmeya raised an objection to Rabbi Zeira’s first statement, 
that one is exempt from liability for one’s animal propelling pebbles 
in the public domain because it is classified as a subcategory of 
Trampling, from a baraita: If an animal was walking along the way 
and it propelled pebbles, whether it was on private property and 
whether it was in the public domain, the owner is liable to pay 
damages. What, is it not a case where the pebbles were propelled 
in the public domain and caused damage in the public domain? 
Rabbi Zeira replied: No, the reference is to a case where the animal 
propelled the pebbles in the public domain and caused damage 
on private property. Rabbi Yirmeya asked him: But didn’t you say: 
If there is no act of lifting here, is there an act of placing here? 
Rabbi Zeira said to him: I retract’ my previous statement, as there 
is proof from the baraita that there is liability in that case. 


Rabbi Yirmeya raised an objection to Rabbi Zeira’s first statement 

from the mishna: If an animal trod upon a vessel and broke it and 

then a shard of that vessel fell upon a second vessel and broke it, 
the owner pays the full cost of the damage for the first vessel, as its 

action is classified under the primary category of Trampling, and he 

pays half the cost of the damage for the latter vessel. And it is 

taught in a baraita with regard to this halakha: In what case is this 

statement said? It is said in a case where the incident transpired on 

the private property of the injured party; but ifit transpired in the 

public domain, the owner of the animal is exempt from liability 
for the first vessel, as it is classified as a subcategory of Trampling, 
and he is liable for the damage to the second vessel. What, is it not 
that the animal propelled the pebbles in the public domain and it 
caused damage in the public domain, indicating that one does not 
pay for damage caused by pebbles in the public domain? 


Rabbi Zeira replied: No, perhaps the reference in the mishna is to a 
case where the animal propelled the pebbles in the public domain 
and it caused damage on private property." Rabbi Yirmeya said: 
But didn’t you say: If there is no act of lifting here, is there an act 
of placing here? Rabbi Zeira said to him: I retract my previous 
statement. 


Rabbi Yirmeya raises an additional objection to Rabbi Zeira’s state- 
ment: Is that so? Is the owner of the animal exempt from liability 
for pebbles propelled by his animal in the public domain? 


But doesn’t Rabbi Yohanan say: Payment of half the cost of the 
damage is not differentiated between private and public domains, 
as there is no exemption from payment neither for damage on 
private property nor for damage in the public domain? What, is 
this principle not stated even in a case where the animal propelled 
pebbles in the public domain and caused damage in the public 
domain? Rabbi Zeira said to him: No, Rabbi Yohanan stated this 
principle in a case where the animal propelled pebbles in the public 
domain and caused damage on private property. 


Rabbi Yirmeya said to him: But didn’t you say: If there is no act of 
lifting here, is there an act of placing here? Rabbi Zeira said to him: 
Iretract my previous statement. Or, if you wish, say instead: When 
Rabbi Yohanan said that payment of half the cost of the damage is 
not differentiated between private and public domains, and there is 
no exemption from payment neither for damage on private property 
nor for damage in the public domain, he said it only with regard to 
damage in the category of Goring, but not with regard to the case 
of propelled pebbles, for which one is exempt in the public domain. 


NOTES 

| retract — *a 997: Nahalat Moshe explains that Rabbi 
Zeira’s first disagreement was based on the assumption 
that the exemption for damage caused by Trampling in 
the public domain derives from the fact that the animal 
has the right to walk there, and it is not possible for the 
owner of the animal to safeguard it from causing dam- 
age while walking. According to this logic, it makes no 
difference that the resulting damage actually occurred on 
private property, since the action that caused the damage 
was done in the public domain. Rabbi Zeira later retracted 
this opinion and concluded that the exemption is due 
to the fact that the individual who left his vessels in the 
public domain acted inappropriately, but if the damage 
was caused on his private property, where he has every 
right to leave his vessels, the owner of the animal would 
be required to pay. 


HALAKHA 


Propelled pebbles in the public domain and it caused 
damage on private property - Data mwa PAT 
PRI DW mpm: If an animal was walking in the 
public domain and it caused pebbles to be propelled 
from underfoot, causing damage on private property, 
the owner of the animal must pay for half the cost of 
the damage, in accordance with Rabbi Zeira’s conclusion 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 2:4; Shulhan 
Arukh, Hoshen Mishpat 390:4). 
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PERSONALITIES 
Rabbi Yehuda Nesia — nw 71979 +37: Rabbi Yehuda Nesia 
was the son of Rabban Gamliel, who was the son of Rabbi 
Yehuda HaNasi. He was called Nesia to differentiate him from 
his illustrious grandfather, the redactor of the Mishna. One of 
he earliest amora’‘im in Eretz Yisrael, he was a colleague of Rabbi 
Yehuda HaNasi’s great students, one of which was Rabbi Oshaya. 
His own students included Rabbi Yohanan and Reish Lakish. 


Rabbi Oshaya — xwwix !a7: Referred to as Rabbi Oshaya 
he Great in the Jerusalem Talmud, Rabbi Oshaya was one of 
he greatest scholars of the transitional generation between 
he tanna‘im and amora’im. He was the son of Rabbi Hama and 
he grandson of Rabbi Bisa. He studied Torah with his father 
and bar Kappara, and he was a disciple-colleague of Rabbi 
Hiyya. His greatest work was arranging collections of precisely 
worded baraitot to the extent that it was said that any baraita 
not taught in the schools of Rabbi Hiyya and Rabbi Oshaya 
is unreliable. For this reason he was called the father of the 
Mishna. 


——————————___ LANGUAGE 
Antechamber [kil‘a] - xvdop: Kila is Aramaic for tent, and the 
word is at times used to mean any temporary structure which 
is made by braiding, kli'a, and hanging curtains, as opposed to 
construction with building materials. By extension, it can also 
refer to a room at the entrance to a house, which may have been 
demarcated by curtains. 
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§} The Gemara relates that Rabbi Yehuda Nesia’ and Rabbi 
Oshaya’ sat in the antechamber [akil’a]‘ of Rabbi Yehuda Nesia. 
A matter emerged from among them and one of them raised a 
dilemma: If an animal swung its tail and thereby caused damage, 
whatis the halakha? The other Sage said to him: Must the owner 
grasp its tail and walk to prevent the animal from causing dam- 
age? Since this is typical behavior for the animal, the owner should 
be exempt from liability. The Gemara asks: If so, with regard to 
damage in the category of Goring, too, let us say: Must the owner 
grasp its horn and walk to prevent the animal from causing 
damage? Nevertheless, the halakha is that the owner is liable 
for damage in the category of Goring. 


The Gemara rejects this: How can these cases be compared? 
Damage in the category of Goring is not caused in the course of 
the typical behavior of the animal. Consequently, the owner 
is required to prevent his animal from causing damage in that 
manner. This damage caused by the swinging of an animal’s tail is 
caused in the course of its typical behavior, and one cannot hold 
the owner responsible for an animal’s normal behavior. 


The Gemara asks: And since that is its typical behavior, what is 
the dilemma that he raised? Obviously one has no liability for the 
damage caused by the typical behavior of his animal in the public 
domain. The Gemara answers: He raised a dilemma with regard 
to a case of excessive tail swinging;" is excessive tail swinging 
considered typical behavior? 


Rav Eina raises a dilemma: If an animal swung its penis? and 
caused damage, what is the halakha? The Gemara elaborates: Do 
we say just as it is with regard to Goring: Is it not so in a case 
of Goring that the animal’s inclination overcame it and caused it 
to gore? Here too, it is no different: The animal’s inclination 
overcame it and that is why it caused damage. Or perhaps the 
cases are different, as in the case of damage in the category of 
Goring the objective of its action is to cause damage, whereas 
in this case the objective ofits action is not to cause damage. The 
Gemara concludes: This dilemma shall stand unresolved. 


HALAKHA 


Swung its tail - 7233 Awaws: If an animal was swinging its 
tail in a typical manner and it caused damage, if the inciden 
occurred on the property of the injured party, the owner o 
the animal must pay the full cost of the damage. If the inciden 
occurred in the public domain, the owner is exempt from 
liability in accordance with the halakha of Trampling. If the 
animal swung its tail in an excessive manner, if this occurred 
in the public domain the owner is exempt from liability. 
According to the Rambam, if the injured party seized 
compensation for half the cost of the damage the money 
is not confiscated from him. Similarly, if the damage took 
place on the private property of the injured party, if he seized 
compensation for the full cost of the damage the money is 
not confiscated from him, as the dilemma was not resolved 
in the Gemara. The Rema writes that some disagree and are 
of the opinion that if he seizes payment, the court returns it 
to the owner of the animal. He also writes that, according to 
the Rosh, the dilemma was resolved by the Gemara to exempt 


Swung its penis — ADAX Mwaws: Such an action is com- 
mon when an animal is in heat and some types of animals, 
such as horses or donkeys, can topple or break things when 
they do so. 

Since the animal derives no pleasure from this behavior it 


BACKGROUND 


the owner from liability (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 1:1; Shulhan Arukh, Hoshen Mishpat 390:2; see Arukh 
HaShulhan there). 


Swung its penis - ANANA TWW: If an animal swung its 
penis in the public domain and caused damage, its owner is 
exempt from liability, as the dilemma was left unresolved in 
the Gemara. According to the Rambam, if the injured party 
seized compensation for half the cost of the damage the 
money is not confiscated from him. The Rema writes that 
some disagree and are of the opinion that if he seizes payment, 
the court returns it to the owner of the animal. If the damage 
occurred on the property of the injured party, the later com- 
mentaries disagree as to whether, according to this opinion, 
the court returns it to the owner of the animal (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 1:11; Shulhan Arukh, Hoshen 
Mishpat 390:2). 


is not comparable to the primary category of Eating, and as 
it is uncommon behavior it does not fall under the primary 
category of Trampling. Rather, it is the result of a feeling of sud- 
den arousal, and as such it is comparable to Goring, although 
here there is no intent to cause damage. 
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§ The mishna teaches: Chickens are deemed forewarned with 
regard to walking in their typical manner and breaking objects. 
If there was a string tied to a chicken’s leg and it broke a vessel, or if 
the chicken was hopping in an atypical manner and breaking vessels, 
its owner pays half the cost of the damage. Rav Huna says: They 
taught that one pays half the cost of the damage only in a case 
where the string was tied to the leg of the chicken on its own," 
i.e. a string became entangled on the leg of a chicken without the 
involvement of the owner and an item was broken by the string; 
but if a person tied the string to the chicken, he is liable to pay the 
full cost of the damage, as the string is in the category of Pit. 


The Gemara asks: If the string was tied on its own, who is liable to 
pay half the cost of the damage? If we say it is the owner of the 
string who pays, as the damage was caused by the string, what are 
the circumstances? If it is a case where the owner of the string 
concealed the string in a secure place and the chicken became 
entangled in it, the owner of the string is a victim of circumstances 
beyond his control and would be exempt from payment. And ifhe 
did not conceal it and instead left it exposed where it could become 
entangled in the feet ofa passing chicken, he is negligent and liable 
as though he actually tied the string to the chicken. 


Rather, the case in the mishna is one where the owner of the string 
concealed it and is exempt from liability, and Rav Huna means that 
the owner of the chicken is liable. Here too, the question arises: 
What is different in this case where one is not obligated to pay the 
full cost of the damage, as it is written (Exodus 21:33): “Ifa man 
shall open a pit, or if a man shall dig a pit and not cover it, and an 
ox or a donkey fall therein,” he pays the damage, and it is not written: 
If an ox shall open a pit. This indicates that if an ox opens a pit, the 
owner of the oxis exempt from liability. With regard to the payment 
of half the cost of the damage as well, the owner should be exempt 
from liability, as it is written: “If a man shall open a pit,” and it is 
not written: If an ox shall open a pit. 


Rather, the case in the mishna is one where the chicken moved 
the string and thereby caused damage. Since the chicken did not 
cause damage with its body, the owner pays half the cost of the 
damage, as he does in a case of pebbles. And when Rav Huna’s 
distinction between whether the string was tied on its own or by a 
person was stated, it was stated in a general sense, and not with 
regard to the halakha in the mishna. With regard to an ownerless 
string tied to the leg of a chicken, Rav Huna says: If the string 
was tied to the leg of the chicken on its own, the owner of the 
chicken is exempt; but if a person tied the string to the chicken, 
he is liable to pay the full cost of the damage. 


The Gemara asks: Due to what primary category of damage is he 
liable?’ Rav Huna bar Manoah says: He is liable due to the fact 
that although the string is not stationary, as in the standard obstacle 
in the primary category of Pit, this is an example of his pit that is 
rolled at the feet of a person and at the hooves of an animal, 
and that too is a subcategory of Pit. 


MI S HN A Within the context of the primary category 


of Eating, for what damage caused with the 
tooth is an animal deemed forewarned? It is deemed forewarned 
with regard to eating food items fit for its consumption. The 
domesticated animal is deemed forewarned with regard to eating 
fruits and vegetables. If the animal ate garments’ or vessels, the 
owner pays half the cost of the damage. As these are not items fit 
for its consumption, the animal is not deemed forewarned in this 
case. In what case is this statement applied, that one pays the full 
value of the food eaten by the animal? It is a case where the animal 
ate the food on the property of the injured party; but if the animal 
ate food in the public domain, the owner of the animal is exempt 
from liability. 
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HALAKHA 


They taught only in a case where the string was tied on 
its own, etc. — 1a yoy WW KY x: It is written in 
the Shulhan Arukh: if there was a string or a strap tied to 
the leg of a chicken and some vessel became entangled 
in it and the vessel broke, the owner of the chicken must 
pay for half the cost of the damage. The Rema writes that 
this formulation of the halakha is unclear and that the 
Rosh and the Tur formulated it as follows: If there was 
a string tied to its leg and the chicken dragged a vessel 
with it and broke the vessel, the owner of the chicken 
must pay the full cost of the damage. If the string was 
thrown by the chicken and broke a vessel, he must pay 
for half the cost of the damage. If the string then caused 
damage after coming to rest, the owner of the chicken is 
exempt from liability. 
All of this was said with regard to an ownerless string 

that was attached to the leg of the chicken by happen- 
stance. If the string belonged to the owner of the chicken, 
he must pay the full cost of the damage, even for damage 
caused by throwing the string, as the halakha of pebbles, 
according to which the owner is obligated to pay for 
only half the cost of the damage, applies only when the 
object that causes the damage is ownerless. If the string 

belonged to another individual and it became attached 

to the leg of a chicken, assuming that the chicken was 

ownerless the owner of the string is liable to pay full 

restitution for the damage caused by the string, in accor- 
dance with the halakha of a moving Pit. If the chicken 

did have an owner, and it caused damage to a vessel 

by dragging the string, the owner of the chicken and 

the owner of the string must divide the payment of the 

damages between them. 
If the string caused damage by being thrown, the 
owner of the string pays three quarters of the damage 
while the owner of the chicken pays only one-quarter. If 
the string caused damage after coming to rest, the owner 
of the string must pay the full cost of the damage. If one 
deliberately tied a string to the leg of the chicken, or if 
he took it out from the place where it was stored, he is 
liable for the full cost of the damage in all cases (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 2:10, 11; Shulhan Arukh, 
Hoshen Mishpat 390110, and in the comment of Rema). 


NOTES 

Due to what is he liable — 39m x2 Dwn: Rashi explains 
the question: One who digs a pit is responsible for the 
damage that is caused in that spot. In this case, therefore, 
although the one who tied the string onto the leg of the 
chicken created an obstacle, this obstacle did not cause 
any damage in that exact spot, so why should he be held 
liable for the damage? 


Due to his pit that is rolled - banana sia own: In any 
event, he is not liable according to the halakha of Pit 
until the obstacle comes to rest and a person or animal 
stumbles across it (Tosafot). 


BACKGROUND 
Ate garments — mp3 mow: Though various ruminating 
animals can eat garments made from vegetable sources 
and can even receive some nutrition from such items, 
since their stomachs contain bacteria that can break 
down cellulose, animals do not ordinarily eat clothing. 
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NOTES 


If the animal derives benefit the owner pays for the 
benefit that it derives — manaw ma NIYA MIM DX: 
f the animal did not derive any benefit from this act 
of eating, e.g. it was already satiated, or if it consumed 
oods that are harmful to it, there is no requirement to 
pay any compensation (Shita Mekubbetzet and Rabbi 
Ovadya Bartenura). 

The conceptual basis for this payment, as explained 
by Rashba in a responsum, is that one is not allowed to 
derive benefit from another's property without paying 
or it. Therefore, he must pay only for whatever actual 
benefit he received by the animal eating the produce. 
This compensation is not compensation for damage, but 
rather payment of a debt. 


It is typical to break the basket - xbp Da.. Mix: 

Rashi explains this as referring to a case where the don- 
ey chewed the basket together with the bread. The 
Ra'avad and the Rosh say that one is liable to pay for 
he basket even if the animal breaks it before starting 

o eat, on the assumption that it broke it to get at the 
ood. Only in an instance where the donkey breaks the 
basket after it has finished eating is the act considered 
atypical behavior, as then it appears that it intended to 
cause damage. 


HALAKHA 


Eating is deemed forewarned - nywa wi: An animal 
is deemed forewarned from the outset with regard to 
eating items that are appropriate for it to eat. For this 
reason, if an animal enters the courtyard of the injured 
party and eats fruits or vegetables there, its owner is 
obligated to pay the full cost of the damage. If the ani- 
mal ate in the public domain, the owner is exempt from 
liability but must pay for the benefit the animal received. 
If the animal ate garments or vessels, which are items 
not fit for its consumption, this is considered atypical 
behavior and the owner must pay for half the cost of the 
damage (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
1:5, 3:1; Shulhan Arukh, Hoshen Mishpat 389:6, 391:1-2). 


An undomesticated animal that tore apart a domesti- 
cated animal — mana AD Www AN: If an undomesticated 
animal entered the property of the injured party and 
tore apart a domesticated animal there, or if it ate raw 
meat, this is considered typical behavior for an undo- 
mesticated animal, and its owner must pay the full cos 
of the damage (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 3:7; Shulhan Arukh, Hoshen Mishpat 391:6). 


A cow that ate barley - priyw TV T: If an anima 
ate a food in exigent circumstances that it does no 
typically eat, for example, if a cow ate barley, or a dog 
lapped up some oil, the behavior is considered typica 
eating behavior, and if it took place on the property o 
the injured party, the owner of the animal must pay 
the full cost of the damage. If it took place in the public 
domain, the owner must pay only for the benefit the 
animal derived from his animal's consumption (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 3:1, 3; Shulhan Arukh, 
Hoshen Mishpat 391:3). 


Ate bread and broke the basket — moya xan box 
xbpb: if an animal saw bread in a basket and it ate the 
bread and broke the basket while it was doing so, or if 
it broke the basket just before it began eating in order 
to get to the bread, the owner must pay the full cost 
of the bread and also for the basket. If it first ate the 
bread and only afterward broke the basket, the owner 
must pay for half the cost of the damage to the basket, 
in addition to the full cost of the bread (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 3:8; Shulhan Arukh, Hoshen 
Mishpat 391:4). 
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And even if the animal ate food in the public domain, if the animal 
derives benefit from eating another’s produce in the public domain, 
the owner pays for the benefit that it derives," just not for the 
full cost of the food. 


Under what circumstances does the owner of the animal pay for 
the benefit that it derives? Ifthe animal ate produce in the public 
square in the area before the storefronts, the owner of the animal 
pays for the benefit that it derives. If the animal ate from food 
placed at the side of the public square, which is not a public thor- 
oughfare, the owner of the animal pays for what it damaged, as the 
legal status of that area is like that of the property of the injured 
party. Ifthe animal ate produce from the entrance of the store, its 
owner pays for the benefit that it derives, as the status of a store 
entrance is like that of the public domain. If the animal ate produce 
from inside the store, its owner pays for what it damaged. 


The Sages taught: Eating is deemed fore- 
GEMARA eet tea aie 


warned" in that an animal tends to eat that 
which is fit for it to eat. Howis this applied? In the case ofa domes- 
ticated animal that entered the courtyard of the injured party and 
it ate food fit for it to eat, or ifit drank drinks fit for it to drink, the 
owner of the animal must pay the full cost of the damage. And 
similarly, in the case of an undomesticated animal that entered 
the courtyard of the injured party and tore apart a domesticated 
animal and ate its meat there, the owner must pay the full cost of 
the damage." 


And in the case of a cow that ate barley," although this is not 
normally a food that a cow would eat, or in the case of a donkey 
that ate vetches, i.e., legumes which are usually fed to cows but 
not to donkeys, or in the case of a dog that licked oil or a pig ate 
meat, the owner of the animal must pay the full cost of the damage. 
Although these animals do not ordinarily consume these items, 
doing so is not a significant deviation from the animal's typical 
behavior. Rav Pappa said: Now that you said that eating anything 
that is not typical for an animal to eat but it eats it under duress 
is considered an ordinary act of eating, it can be deduced that in 
the case of a cat that eats dates? or a donkey that is eating fish,® 
the owner must pay the full cost of the damage, despite the fact 
that these animals do not ordinarily eat these items. 


The Gemara relates: There was a certain donkey that ate bread and 
while eating it also broke the basket" in which the bread was stored. 
Rav Yehuda obligated the owner to pay the full cost of the damage 
for the loss of the bread and half the cost of the damage to the 
basket. The Gemara asks: But why? Since it is typical for a donkey 
to eat bread, it is also typical for it to break the basket" in which 
the bread is stored; therefore, the owner should pay the full cost 
of the damage for the basket as well. The Gemara answers: This 
case is one where the donkey ate the bread and then afterward 
broke the basket, a sequence which demonstrates that its intent 
was to cause damage. The breaking of the basket is therefore a sub- 
category of Goring, and the owner is liable to pay only half the cost 
of the damage. 


A cat that eats dates — am bot xuw: Cats are predators that 
live on the meat of animals. Nevertheless, they are occasionally 
known to taste vegetable matter as well, especially at a young 
age. This is especially true of household animals, which are often 
trained to eat foods that would not naturally be a part of their 


diet. 
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BACKGROUND 
A donkey that is eating fish - KDI bat TAN: As herbivores, 
donkeys usually do not eat food from animal sources, yet there are 
places where various domesticated animals, such as horses, have 
been trained to eat dried fish. An animal so trained is considered 
as eating these foods under duress; nevertheless, donkeys and 
similar animals can become accustomed to eating such foods 
routinely. 
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The Gemara asks: But is it typical for a donkey to eat bread? The 
Gemara raises a contradiction against this based on a baraita: If it 
ate bread or meat or a cooked dish," its owner must pay for half 
the cost of the damage. What, is it not referring to a domesticated 
animal and thereby implying that it is not typical for a domesticated 
animal to eat bread? The Gemara rejects this: No, it is discussing an 
undomesticated animal, which does not typically eat bread, but a 
domesticated animal does eat bread. 


The Gemara questions this explanation: If the baraita is discussing 
an undomesticated animal, then it is typical for it to eat meat. The 
Gemara clarifies: The baraita is referring meat that is roasted, and 
it is not typical for an undomesticated animal to eat roasted meat. 
Or, if you wish, say instead that the halakha of the baraita is not 
stated with regard to an undomesticated predator, but with regard 
to a deer, which does not ordinarily eat meat and bread. Or, if you 
wish, say that actually it is discussing a domesticated animal, but 
it is discussing a case where the animal ate at the table, and this is 
not typical behavior for an animal. 


The Gemara relates: There was a certain goat that saw a turnip on 
top of a clay barrel [dedanna].' It climbed and went up and ate 
the turnip, and in doing so it broke the barrel. Rava obligated 
the owner of the goat to pay the full cost of the damage, both for 
the turnip and for the barrel." The Gemara explains: What is the 
reason that he held the owner fully liable for the clay barrel as well 
as for the turnip? After all, breaking barrels is not the typical behavior 
ofa goat. The Gemara answers: Since it is typical for the goat to eat 
the turnip, it is also typical for it to climb" and go up in order to 
get it. Consequently, breaking the vessel is categorized as Eating. 


§ Ifa says: If a domesticated animal was in the public domain, 
and it stretched out its neck and ate from a sack of produce that 
was loaded on the back of another animal," its owner is liable to pay 
the full cost of the damage. The Gemara asks: What is the reason 
for this? The Gemara explains: The back of the other animal is 
considered like the courtyard of the injured party, and for this 
reason the owner of the animal is liable for damage classified as 
Eating there. 


The Gemara suggests: Let us say that the following baraita supports 
his opinion (Tosefta 1:7): If a person was standing in the public 
domain, and his basket containing food was slung behind his back, 
and an animal stretched out its neck and ate from it, its owner is 
liable. The Gemara rejects this: This baraita does not support IIfa’s 
opinion, because one could explain that the case in that baraita is as 
Rava says in a different situation: The ruling is stated with regard 
to a jumping animal; here also it can be suggested that the ruling of 
the baraita is stated with regard to a jumping animal," and since the 
animal engaged in atypical behavior it is classified as a case of Goring 
as opposed to a case of Eating. For damage classified as Goring, the 
owner of the animal is liable for his animal’s actions in the public 
domain, although he pays only half the cost of the damage. 


HALAKHA =—WW¥______- 
Ate bread or meat or a cooked dish - wai na max 
Swam: It is not considered typical behavior for a domes- 
ticated animal to eat meat or a cooked dish, and if it does 
so the owner must pay for half the cost of the food. By 
contrast, if the animal ate bread, he must pay the full cost 
of the food. If an undomesticated animal ate either bread 
or a cooked dish, its owner must pay for half the cost of the 
food (Shulhan Arukh, Hoshen Mishpat 391:3). 


LANGUAGE 


Barrel [danna] — x37: From the Assyrian dannu, this word 
was borrowed from Aramaic and other Semitic languages. 
It means a clay vessel or barrel. 


HALAKHA 


Rava obligated the owner to pay the full cost of the dam- 
age for the turnip and for the barrel — xAD xmn 
KITNI: Ifan animal saw food on top of a barrel and climbed 
up in ‘order to reach it and eat it, and it broke the barrel in 
the process, the owner of the animal must pay the full cost 
of the damage for the food and for the barrel (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 3:8; Shulhan Arukh, Hoshen 
Mishpat 391:5). 


Ate from a sack on the back of another animal - max 
aman yaa bY: If an animal was in the public domain and 
it stretched out its neck and ate from produce that was 
being carried on the back of another animal, the owner 
pays only for the benefit the animal derived. But if it jumped 
on top of the other animal and then ate the produce, the 
owner pays for the damage it caused, i.e., the full cost of the 
produce, because it is as if the animal entered the property 
of the injured party. The Rema quotes the Rosh, who says 
that if the animal is able to eat the produce even without 
jumping but jumps and eats, the case is classified as Eat- 
ing in the public domain, and the owner is exempt from 
liability. It is also classified as Eating in the public domain 
if the animal ate food from a basket slung over a person's 
shoulder (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 3:10; 
Shulhan Arukh, Hoshen Mishpat 391:11). 


D 


NOTES 


It is also typical for it to climb - ph amm ix: Even though 
earlier it was written that a donkey ‘does not typically eat a 
basket after it eats the bread that was inside it, in this case the 
Gemara presumes that a goat will typically break the barrel. This 
is because it is trying to eat the turnip. If it broke the barrel after 
it had already eaten the turnip, it would seem that it intention- 
ally caused the damage, and its owner would then pay for half 
the cost of the damage (Tur and Beit Yosef, Hoshen Mishpat 


391). By contrast, the Rambam seems to say that in all cases 
he must pay the full cost of the damage, as the Gemara does 
not distinguish between a situation where a goat has eaten 
the turnip already and a situation where it has not yet eaten it 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 3:7). 


With regard to a jumping animal - nx5ipa: Rashi explains that 
Rava's interpretation is cited to counter the suggestion that the 


baraita supports IIfa’s opinion, since if the animal was jumping 
in an atypical manner, the damage caused is no longer clas- 
sified as Eating but rather as Goring, and therefore the owner 
must pay half the cost of the damage even if the damage was 
caused in the public domain. Rabbeinu Hananel seems to hold 
that any time an animal eats something in the public domain 
not while it is walking along, it is treated as if it occurred on the 
property of the injured party. 
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The Gemara asks: And where, i.e., in what context, was Rava’s 
interpretation initially stated? The Gemara answers: It was 
stated with regard to that which Rabbi Oshaya says: If a 
domesticated animal was walking along and eating in the 
public domain its owner is exempt, but if it was standing and 
eating he is liable. The Gemara questions this ruling: What is 
different if it was walking? Is it because eating while walking 
is the typical behavior of an animal? But standing and eating 
is also typical behavior. Rava says: Rabbi Oshaya’s ruling is 
stated with regard to a jumping animal, which is not typical 
behavior for the animal. 


§ Rabbi Zeira raises a dilemma: If an animal was rolling, what 
is the halakha? The Gemara asks: What are the circumstances 
of the case about which Rabbi Zeira inquires? The Gemara 
answers: For example, if there was a sheaf of grain on private 
property," and it was rolled along by the animal and the sheaf 
went from the private property into the public domain, and 
the animal ate it there, what is the halakha? Should this be treated 
as a case of Eating on private property, rendering the owner of 
the animal liable, or should it be treated as a case of Eating in the 
public domain, thereby exempting him from liability? 


The Gemara suggests: Come and hear a solution from a baraita, 
as Rabbi Hiyya taught: If a load of food was located partly 
inside the property of its owner and partly outside of his 
property, i.e., in the public domain, and an animal ate inside 
the private property, its owner is liable, as this is a case of damage 
classified as Eating on the property of the injured party. But if 
the animal ate outside, its owner is exempt, in accordance with 
the halakhot of Eating in the public domain. What, is it not 
that the case is one where the food was rolling along, and the 
halakha follows the location where it was actually eaten? The 
Gemara explains: No, say instead: It ate, and for that which 
was initially inside the private property, its owner is liable even 
ifthe food rolled out of the private property, and for that which 
was initially outside, its owner is exempt. 


If you wish, say instead that there is a different resolution: When 
Rabbi Hiyya stated his ruling it was with regard to a long stalk 
of fodder [de‘aspasta]' that was partly inside and partly outside 
at the time it was consumed, and as the animal ate it the entire 
stalk was pulled to where the animal was standing. 


§ The mishna teaches: If the animal ate garments or vessels, 
the owner must pay for half the cost of the damage. In what 
case is this statement said? It is said when the animal ate them 
while located on the property of the injured party, but if he ate 
them in the public domain the owner of the animal is exempt 
from liability. 


HALAKHA 


There was a sheaf of grain on private property, etc. — X17? 
AD PI Mw Way: If a domesticated animal was standing 
on the property of the injured party, and it tore off produce 
that was in the public domain and ate it in the private domain 
of the injured party, there is uncertainty about the halakha. The 
owner of the animal pays for the benefit the animal derived, but 
since the dilemma was unresolved in the Gemara, if the injured 
party seized from the owner of the animal an amount up to the 
full cost of the damage, the court does not reclaim the money, 
according to the opinion of the Rambam and the geonim. The 
Rema writes that there are some (Rabbeinu Yitzchak; Ramban; 


Fodder [aspasta] — xnb5Dx: This word comes from the Middle 
Persian aspast, which is derived from the Old Persian words aspa, 
meaning horse, and asti, meaning fodder. It seems that this term 


LANGUAGE 


Rosh) who disagree and are of the opinion that seizing payment 
is not effective, and the court reclaims the money. The Rema 
also writes that the same uncertainty exists in the reverse case, 
such as if an animal stood in the public domain and ate an item 
located on private property. 

If the item that the animal ate was long, and as it ate, it 
slowly pulled it into the domain in which it was standing, this is 
treated as a case of an animal that ate something in the domain 
in which it is standing (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 3:4; Shulhan Arukh, Hoshen Mishpat 391:12). 


was applied to several types of legumes, such as vetch, that 
were principally used as animal fodder. 
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The Gemara asks: To which case is this referring? In which case is one 
exempt from liability if the damage occurred in the public domain? 
Rav said: It is referring to all of the cases. One is exempt from liability 
in the public domain even ifhis animal ate garments or vessels, despite 
the fact that this is an unusual thing for the animal to do and therefore 
eating garments or vessels should be classified as a case of Goring, 
which would normally result in liability when it occurs in the public 
domain. What is the reason for this? Rav answers his own question 
by stating a principle: With regard to anyone who deviates" from 
normative behavior in his actions, if another came along afterward 
and deviates from the norm with regard to the action the first has 
done and thereby causes damage to him, the one who causes the 
damage is exempt from liability. In this case, the injured party left his 
garments or vessels in the public domain and thereby deviated from 
normative behavior, and therefore the owner of the animal that acted 
atypically and ate them is exempt from liability. 


And Shmuel said: They taught in the mishna that one is exempt from 
liability for damage caused in the public domain only in a case where 
his animal ate fruit or vegetables, in accordance with the halakhot of 
Eating in the public domain, but if the animal ate garments" or vessels 
in the public domain, the owner is liable to pay for half the cost of 
the damage. Since this is atypical animal behavior, it is classified as a 
case of Goring, for which the owner of the animal is liable even if it 
occurs in the public domain. 


And similarly, Reish Lakish said, in accordance with the opinion of 
Rav: The exemption discussed in the mishna was said in reference to 
all of the cases. And Reish Lakish follows his own line of reasoning, 
as Reish Lakish says: If there were two cows in the public domain, 
one prone and one walking, and the walking cow kicked the prone 
cow, its owner is exempt from liability; but if the prone cow kicked 
the walking cow, its owner is liable. This indicates that Reish Lakish 
accepts the principle: Anyone who deviates from normative behavior, 
if another came along afterward and deviates from the norm with 
regard to the action the first has done and thereby causes damage to 
him, the one who causes the damage is exempt. Since it is atypical 
behavior for a cow to lie down in the public domain, even if the walking 
cow also behaved atypically and kicked the prone cow, its owner is 
exempt from liability. 


And Rabbi Yohanan says, in accordance with the opinion of Shmuel: 
They taught in the mishna that one is exempt from liability in the 
public domain only if his animal ate fruit or vegetables, but if the 
animal ate garments or vessels, the owner is liable to pay for half 
the cost of the damage. 


The Gemara asks: Shall we say that Rabbi Yohanan does not accept 
Reish Lakish’s opinion even in the case of the two cows? The Gemara 
rejects this suggestion: No, actually it is possible that Rabbi Yohanan 
accepts the opinion of Reish Lakish, but he distinguishes between the 
cases. In the case of garments, it is common for people to put their 
cloaks down in the public domain in order to rest [umitpehi],' and 
this is not considered atypical behavior. But it is not common for an 
animal to lie down in the public domain, and since this animal behaved 
in an atypical manner, no liability is borne by the owner of the walking 
cow for engaging in atypical behavior and kicking the prone cow. 


§ The mishna teaches: And if the animal derives benefit from eating 
another's produce in the public domain, although the owner is exempt 
from paying for the damage it caused, nevertheless the owner of the 
animal pays for the benefit that it derives. The Gemara asks: And how 
much is this payment, i.e., how is it calculated? Rabba says: It is the 
value of, i.e., the amount one would pay, for an equal quantity of stalks 
of hay or straw. This is because the owner can claim that had his animal 
not eaten the produce, he would have fed it inexpensive straw, so the 
animal’s benefit is limited to the cost of the straw that it would have 
eaten. Rava says: If the animal ate barley, his owner must pay the value 
of the barley, i.e., as that is typical animal food, but based on the 
cheapest price available in the market. 


NOTES 

Anyone who deviates, etc. - ^3) mwaa: Some com- 
mentaries understand that the logic is that since the 
one who placed his vessels and other items in the public 
domain has deviated from the societal norm, he must be 
aware that there is a likelihood that his property will be 
damaged by people or animals, and therefore by leaving 
them there he surrenders any claim to compensation fo 
damage caused to his property. Others understand that 
by leaving his items in a vulnerable place the owner is 
considered the cause of the damage, and therefore the 
owner of the animal is not liable. 


HALAKHA 


It ate garments - mip mbox: If a domesticated animal 
ate something completely atypical for it to consume, 
such as garments or vessels, this is a deviation from 
normal animal behavior. The injured party can collect 
payment for half the cost of the damage, regardless of 
whether it happened in the private or public domain 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 3:3; Shulhan 
Arukh, Hoshen Mishpat 391:2). 


LANGUAGE 
Rest [mitpehi] — manva: Apparently, the root of this word 
is nun, peh, het with a meaning similar to breathing or 
exhaling. Here it means resting or standing in order to 
breathe. 
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HALAKHA 

Pays for the benefit that it derived - manaw ma ngwa: 
f an animal ate produce in the public domain, the owner 
must pay for the benefit the animal derived. This means 
hat the owner must pay for the quantity of food the 
animal ate as if it had eaten straw, in accordance with 
he opinion of Rabba, Rava’s teacher. The Ra’avad and 
he Tur follow the opinion of Rava, who is a later amora, 
and they say that the owner must pay the cost of the 
corresponding quantity of barley at the cheapest market 
price. If the animal ate something that was detrimental to 
it the owner need not pay anything, as the animal did not 
derive any benefit from it (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 3:2, 3; Shulhan Arukh, Hoshen Mishpat 391:8). 


A courtyard that does not stand to be rented out and 
the man squatting there would not have rented other 
quarters - WAY way KYT xray aNd wap edt na: If 
one was living in a courtyard belonging to another with- 
out the owner's knowledge and permission, if the owner 
discovered this and told him to leave and he did not leave, 
the squatter must pay rent. If the owner discovered he 
was there but did not tell him to leave, if the courtyard did 
not stand to be rented out, even if the person living there 
would otherwise rent a place to live, he does not need to 
pay rent for the courtyard, as this case is in the category 
of: This one derives benefits and that one does not suffer 
a loss (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 3:9; 
Shulhan Arukh, Hoshen Mishpat 363:6). 


A courtyard that stands to be rented out and the man 
squatting there would have rented other quarters — 
PATNI xaxd 10°77 IMA: If one lives in a courtyard 
belonging to another without the owner's knowledge and 
permission, if the courtyard stood to be rented out, even if 
the squatter would not otherwise rent living quarters, he 
must pay rent for this courtyard, as he caused the owner 
to suffer a loss. The Rema writes, citing Mordekhai, that the 
average house nowadays stands to be rented out, even ifa 
given house had never been rented out before (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 3:9; Shulhan Arukh, 
Hoshen Mishpat 363:6). 
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NOTES 


The Gemara notes: It is taught in a baraita in accordance with the 

opinion of Rabba and it is taught in a different baraita in accor- 
dance with the opinion of Rava. It is taught in a baraita in accor- 
dance with the opinion of Rabba: Rabbi Shimon ben Yohai said: 
The animal’s owner pays only the value of stalks of straw. 


It is taught in a baraita in accordance with the opinion of Rava 
(Tosefta 1:7): If the animal derived benefit from eating another’s 
produce, the owner of the animal pays for the benefit that it 
derived." How so? If the animal ate one kav or two kav of grain, 
we do not say that he should pay their value. Rather, the court 
estimates how much a person would pay in order to feed his 
animal typical food fit for it to eat, even if this particular animal 
does not usually eat that food, as its owner gives it cheaper food. 
Therefore, ifthe animal ate barley, which is typical animal fare, even 
though it does not usually do so, its owner must pay compensation 
for the barley that was eaten, at its cheapest market price. Therefore, 
ifthe animal ate wheat or another item that is detrimental to it, so 
that it did not derive any benefit, if this occurred in the public 
domain the owner is exempt from all liability. 


§ In connection to the principle stated in the mishna, that if the 
animal derives benefit the owner of the animal pays for the benefit 
that it derived, the Gemara relates: Rav Hisda said to Rami bar 
Hama: You were not with us at night within our boundary" 
when we raised dilemmas concerning exceptional matters. 
Rami bar Hama said to him: What are the exceptional matters 
you discussed? Rav Hisda said to him: With regard to one who 
resides in another’s courtyard without his knowledge or permis- 
sion, must he pay him rent" for living there or does he not need 
to pay him rent? 


The Gemara asks: What are the circumstances of this question? 
If we say that the case concerns a courtyard that does not stand 
to be rented out, i.e., if the squatter would not have lived there 
the owner would have kept it vacant, and the man squatting there 
is someone who would not have rented other living quarters" 
because he has other lodgings available to him for free, then it is a 
case where this one, the squatter, does not derive benefit, and that 
one, the owner, does not suffer a loss;" in that case certainly no 
payment is necessary. Rather, say that the discussion concerns a 
case of a courtyard that stands to be rented out, and the man 
squatting there would have rented other living quarters." Ifso, then 
this is a case where this one derives benefit and that one suffers a 
loss, and in that case he certainly must make payment. The dilemma 
was not with regard to either of these circumstances. 


The Gemara explains: No, it is necessary to raise the dilemma in 
the case of a courtyard that does not stand to be rented out, but 
the man squatting there would have rented other living quarters 
had he not squatted in this property. What is the halakha in this 
case? Is the squatter legally able to say to the owner of the court- 
yard: What loss have I caused you, as you would not have rented 
it out anyway? Or perhaps the owner of the courtyard is legally able 
to say to the squatter: 


Within our boundary — xainna: The straightforward meaning 
of this term is in a nearby location. Rashi understands this as a 
reference to the study hall of the academy. Apparently, there 
was an ancient tradition to interpret this expression in this way, 
as the Arukh also cites this interpretation and explains that 
the study hall is the boundary, or the area, in which the Torah 
scholars would regularly be found. 


Must he pay him rent - 13 b nibyay ‘yw: The Gemara does 
not discuss here the more basic question of whether it is per- 
mitted to reside in the courtyard of another without permission 
ab initio, as it is concerned with the issue of rental payment. 
Tosafot maintain that one is not permitted to reside in the court- 
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yard of another without permission, since even though the 
owner does not intend to derive benefit from his courtyard, 


has the right to prevent others 


the opinion of the Rema (see Shulhan Arukh, Hoshen Mishpat 
363:6). Some authorities understand that Josafot hold that the 
ted to reside in the courtyard 
applies only when the owner has actively protested the pres- 
ence of the squatter. If this is not the case, then the squatter 
may reside in the courtyard if the courtyard does not stand to 
be rented to others (Beit Efrayim, Hoshen Mishpat 49; Netivot 
ies see this as analogous to one 


halakha that one is not permi 


HaMishpat 146:9). Some authori 


This one does not derive benefit and that one does not suffer 


he a loss -py x TmT x mt: The early authorities discuss a 
rom entering it, and this isalso different case that is not addressed by the Gemara, where the 
squatter would not have needed to pay to rent a place to live, 


and so he does not derive benefit from having squatted there, 
but the owner of the courtyard did intend to rent it out and 
therefore suffers a loss. In the opinion of Josafot, the squatter 
would not have to pay in this case either, although he caused 
damage to the owner, because the damage was caused indi- 
rectly. The Rif holds that he must pay as he caused a loss to the 
owner of the courtyard. 


who borrows an item without permission, who is considered 


to be a thief. 
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You have derived benefit from my property, as by living there you 
saved the money you otherwise would have had to pay in order to 
rent out a different courtyard, and therefore you must pay me for 
the benefit you derived. 


Rami bar Hama said to him: This dilemma is not new; rather, it is 
discussed in the mishna, and the mishna already provided a solu- 
tion. Rav Hisda asked him: To which mishna are you referring? 
Rami bar Hama said to him: After you serve me," I will tell you. 
Rav Hisda took hold of Rami bar Hama’s scarf [suderei|' and 
wrapped it around him in the manner it is usually worn. Rami bar 
Hama then said to him: This is the mishna: If the animal derives 
benefit, the owner of the animal pays for the benefit that the animal 
derived. This demonstrates that one who derives benefit must pay 
for the benefit he derives, even if the injured party is not entitled to 
payment for his loss. 


Rava said: How little does a man who has the assistance of his 
Lord have to worry or be concerned about the possibility that his 
opinion may not be accepted, as even though the dilemma that was 
raised is in fact not similar to the case in the mishna quoted by 
Rami bar Hama, Rav Hisda nevertheless accepted it from him. This 
case in the mishna, about the animal eating produce in the public 
domain, is where this one derives benefit and that one suffers a 
loss, and that case of the squatter living in the courtyard, is where 
this one derives benefit and that one does not suffer a loss." 


The Gemara asks: And what does Rami bar Hama think? Why does 
he equate the two cases? The Gemara explains: He holds that if 
produce is left in the public domain without specification with 
regard to its ownership, it is assumed that the owner has rendered 
it ownerless. The owner does not expect to derive benefit from the 
produce, and therefore when the animal ate it he suffered no loss. 
Consequently, it is a case where this one derives benefit and that 
one does not suffer a loss, and it is comparable to the case of the 
squatter in the courtyard. 


The Gemara attempts to cite conclusive evidence from another case: 
We learned in a mishna (Bava Batra 4b): If one’s fields surround 
the fields of another" on three sides, and he fenced in the first, the 
second, and the third field, thereby providing protection also to 
the other man’s field, the court does not obligate the owner of the 
inner field to share in the costs of the fence, as he can claim that he 
does not derive benefit from it, since his field remains exposed on 
the fourth side. The Gemara infers: But this indicates that if his 
fields surrounded the inner field on all four sides, and the owner of 
the outer fields fenced the field on the fourth side as well, the court 
does obligate the owner of the inner field to share in the expenses. 


HALAKHA 


If one’s fields surround the fields of another, etc. - p27 
"a1 Svan: If one had a field that was surrounded on all four sides 
by someone else's fields, and the latter fenced in three of his 
fields, leaving only one field unfenced, the owner of the inner 
field need not pay anything. If he fenced in the fourth side as 
well, so that the inner field is completely enclosed by fences, the 
owner of the inner field must share in the expenses by paying 
half the cost of the fences. Similarly, if the owner of the inner 
field put up the fence on the fourth side himself, he needs to 
pay the owner of the outer fields half of the cost of the fences 
on the other three sides. 


The Rema, citing Josafot and the Ramban, writes that the 
same principle applies in a case where the owner of the outer 
fields puts up a fence around the outer perimeter of his fields, 
as the inner field is thereby also protected, unless the practice 
in that locale is that every landowner fences in his own fields, as 
in that case the owner of the inner field can say that he does not 
derive any benefit from the fence around the perimeter of the 
outer fields, as his field is still exposed to the lands surrounding 
his (Rambam Sefer Kinyan, Hilkhot Shekhenim 3:3; Shulhan Arukh, 
Hoshen Mishpat 158:6). 


NOTES 

After you serve me — b wawa rb: In other words, | will 
answer you after you behave toward me the way a student 
behaves toward his master. This was achieved when Rav 
Hisda performed a service for Rami bar Hama, giving con- 
crete expression to the relationship. Many of the later com- 
mentaries expressed astonishment at the fact that Rami bar 
Hama made such a request of an important scholar such as 
Rav Hisda, who was not only older than he, but was also his 
ather-in-law and in certain respects his teacher. In general 
ey explained that Rami bar Hama wished to impress upon 
his listener the significance of what he was about to say, as 
hrough this symbolic act Rav Hisda would most certainly 
remember the novel idea and give it consideration. 

Some commentaries raise the following issue: Rav Hisda 
was also a priest, and it is prohibited for a priest to serve a 
non-priest (see Orah Hayyim 128:45), so how could Rami bar 
Hama request this of him? The Smag answers that one is 
allowed to be served by a priest if he pays the priest, and in 
his case Rami bar Hama provided Rav Hisda with a source 
or his statement, which is a form of payment for his service. 


This one derives benefit and that one does not suffer a 
loss — p7 x TRITATA Mt: It seems that the opinions of Rami 
bar Hama and Rava represent two fundamentally different 
ways to understand the reason why the owner of an animal 
must pay for the benefit derived by his animal. Rami bar 
Hama derives the essence of the matter from the expression: 


The owner of the animal pays for the benefit that it derived, 


rom which he concludes that one who derives benefit from 
another's property must pay for it, as one does not have 
he right to make use of the property of another for free 
unless given express permission to do so. An equivalent of 
his idea can be found in other legal systems and is called 
unjust enrichment. 

Conversely, Rava's opinion is that there is no inherent 
need to pay for the benefit itself; payment is due only if 
one caused a loss to another, and if there is no loss to the 
owner, the use of the property may even be permitted, as 
preventing him from using it may be considered malicious 
selfishness characteristic of Sodom. At times the court may 
even coerce someone to allow others to make use of his 
property when it is beneficial for them at no loss to himself. 


LANGUAGE 


Scarf [sudara] — XYD: From the Greek oovdaptoy, sudarion, 
or alternatively the Latin sudarium, both of which mean a 
towel or napkin. The Sages used it to mean a band of simple 
cloth that was used for several purposes, among them as 
a scarf or a turban, especially for married Torah scholars. It 
was a symbol of their special status. In fact, the Sages taught 
(Shabbat 77b) that the word is an acronym for the letters of 
the verse: “The counsel of the Lord is with those that fear 
Him [sod Adonai lirei‘av}" (Psalms 25:14). 
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The Gemara suggests: Conclude from the mishna that where this 
one derives benefit and that one does not suffer a loss, the one 
who derives benefit is obligated to pay for that benefit. In this case, 
the owner of the inner field benefits from the fence while the owner 
of the outer field does not suffer a loss, because in any event he 
would have needed to build those fences, and the owner of the inner 
field is obligated to share in the expense. The Gemara rejects this: It 
is different there because the owner of the outer field can say to 
the owner of the inner field: Your field caused me to have to build 
the fence with a larger circumference than I would have otherwise 
needed to had your field not been there, and therefore your field 
caused me an additional expense. This case is therefore similar to 
those where this one derives benefit and that one suffers a loss. 


The Gemara attempts another resolution: Come and hear a proof 
from the continuation of that mishna. Rabbi Yosei said: If the 
owner of the surrounded, i.e., inner, field arose and enclosed the 
fourth side on his own, the court imposes upon him the obligation 
to pay his share of all of it, as through his actions he demonstrated 
that he was interested in having the fence installed. The Gemara 
infers from this: The reason the court imposes upon him the obli- 
gation to pay his share of all of it is because the owner of the 
surrounded field arose and enclosed the fourth side himself. By 
inference, had the owner of the surrounding field built the fourth 
fence, the owner of the inner field would be exempt. 


The Gemara suggests: Conclude from the mishna that where this 
one derives benefit and that one does not suffer a loss, the one 
who derives benefit is exempt. The Gemara rejects this: It is differ- 
ent there because the owner of the inner field can say to the owner 
of the surrounding fields: For me, the protection of a fence worth 
a dinar would have been sufficient; I did not wish to pay for such 
an expensive fence. 


The Gemara attempts another resolution: Come and hear a proof 
from a mishna (Bava Metzia 17a): If a house and its upper story, 
which belonged to two separate people, collapsed," necessitating 
that the entire structure be rebuilt, and the owner of the upper 
story told the owner of the lower story of the house to build the 
lower story again so that he could rebuild the upper story, but the 
owner of the lower story does not want to do so, the owner of the 
upper story may build the lower story of the house and live in it 
until the owner of the lower story will pay him for his expenses, 
and only then will he be required to vacate the lower story of the 
house and build the upper story. 


The Gemara infers: It is all of his expenses that the owner of the 

lower story of the house is obligated to pay him, and he does not 

subtract from the amount compensation for rent for the time that 
the owner of the upper story lived in the lower story of the house. 
Conclude from the mishna that where this one derives benefit and 

that one does not suffer a loss, the one who derives benefit is 

exempt, as the owner of the upper story derived benefit from living 
in the lower story, while the owner of the lower story did not suffer 
aloss, since he said he did not need it. The Gemara rejects this proof: 
It is different there because the lower story of the house is subju- 
gated to the upper story, because it also serves as the foundation 
of the upper story, and therefore the owner of the lower story of the 

house is obligated to provide lodging to the owner of the upper story 
in the interim. 


HALAKHA 


A house and its upper sory that belonged to two separate 
of a two-story house seco and as ane a toa dif- 
ferent owner, and the owner of the lower story does not want 
to rebuild, the owner of the upper story may rebuild the lower 
story and live in it. If the owner of the lower story then wants 
to use it, he may pay the owner of the upper story all of his 


expenses, and the owner of the upper story can then rebuild 
his home on top of the house. In this case, the owner of the 
upper story does not have to pay the owner of the lower story 
of the house anything for the time that he lived in the house, 
in accordance with the opinion of the unattributed mishna 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 4:3; Shulhan Arukh, 
Hoshen Mishpat 164:5). 
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The blackening of the walls — xn» wrt xninw: Residence 
in a dwelling once caused the wa is to become black, a result of 
the use of fire for cooking, heating, and light, or other activities. 
Rashi adds that this was noticeable only in a new house but not 
in an old house that had already been lived in. 

The Rashba writes that a general halakhic principle can be 


derived from this discussion: As long as 


piece of property does not suffer a loss, 
benefit from his property has no obligation to pay for that ben- 
efit. If he causes the property owner even a small loss, he is liab 
ull usage. Deriving benefit in 
and of itself does not generate a monetary obligation, but once 
a monetary obligation has been generated due to any form of 
actual loss, the tenant incurs the obligation to fully pay for the 


to fully compensate him for the 


benefit he has derived. 


Let us consider the matter — 13a 2%»): The reason that Rav 
Hiyya bar Abba was reluctant to give his decision on this matter 
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The Gemara attempts another resolution. Come and hear a proof 
from the continuation of the mishna, in which Rabbi Yehuda dis- 
agrees with the first tanna and holds that the owner of the upper 
story may not reside in the lower story of the house without 
payment. Rabbi Yehuda says: A proof that the owner of the upper 
story must pay rent is from the halakha that even this one who 
resides in another’s courtyard without his knowledge" must 
pay him rent. Conclude from the mishna that when this one 
derives benefit and that one does not suffer a loss, the one who 
derives benefit is obligated to pay. The Gemara rejects this: It is 
different there, as there it is possible to claim that the owner of 
the lower story suffers a loss due to the blackening of the walls,"" 
as when a person lives in a home, the value of the house depreciates 
due to the use. 


This dilemma was not successfully resolved so they sent it to the 
academy of Rabbi Ami to ask his opinion. Rabbi Ami said: And 
what did this squatter do to the owner? What loss did he cause 
him? How did he damage him? Rav Ami holds that if this one 
derives benefit and that one does not suffer a loss, no payment 
is necessary. When asked about this dilemma, Rabbi Hiyya bar 
Abba’ said: Let us consider the matter." After waiting and not 
receiving a response they sent the question to Rabbi Hiyya bar 
Abba again. He said: They keep sending me this dilemma; had I 
found a response to their question, would I not have sent them a 
reply? They should have realized that Rabbi Hiyya bar Abba did not 
have an answer for them. 


It was stated that the amora’im discussed this matter: Rav Kahana 
says that Rabbi Yohanan says: He need not pay him rent, and 
Rabbi Abbahu says that Rabbi Yohanan says: He must pay 
him rent. 


Rav Pappa said: This statement of Rabbi Abbahu, citing Rabbi 
Yohanan, was not stated explicitly; rather, it was stated from an 
inference that Rabbi Abbahu drew from something that Rabbi 
Yohanan said in a different context. As we learned in a mishna 
(Meila 5:4): If the treasurer of consecrated property took for him- 
self a stone" or a cross beam that had been consecrated," he has 
not violated the prohibition of misuse of consecrated property. 
This is because his act of taking the stone or the beam has not 
effectively removed it from within the jurisdiction of Temple 
property, as any item under his control is in the possession of the 
Temple treasury. 


NOTES 


The Gemara cites a dispute with regard to the opinion of Rabbi 
Yohanan, who is considered the chief teacher of Rabbi Hiyya bar 
Abba. In the absence of a decisive statement from his teacher, 
Rabbi Hiyya bar Abba wished to find a proof for Rav Ami’s opin- 
ion from a tannaitic source and therefore deferred giving his 
answer to this question. 

the owner of a given 


; He took a stone — jax bua: The Gemara explains that one must 
the one who derives ceed 


say that this mishna is not speaking of an ordinary individual, as 
in that case his very taking of the item for personal use would 
already be a violation of the prohibition of misuse from the 
moment he takes it into his possession. Rather, it must be 
speaking of the person appointed as treasurer to oversee the 
possessions of the Temple treasury, who is in charge of these 
items, and therefore they are in his possession all the time. 
For this reason, his act of taking them alone does not effect a 
change of possession until he conveys them to someone else 
or actually uses them. 


e 


becomes immediately apparent in the following paragraphs. 


HALAKHA 


One who resides in another’s courtyard without his 
knowledge - inym xow van wna YT: If one resides 
in another's courtyard without his knowledge, so that 
the owner neither granted permission to live there nor 
demanded that he vacate the premises, if the owner did 
not intend to rent the courtyard out, the squatter does 
not need to pay rent to the owner, in accordance with the 
opinion of Rav Kahana citing Rabbi Yohanan (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 3:9; Shulhan Arukh, Hoshen 
Mishpat 363:6). 


Due to the blackening of the walls — ynne own 
OWN: Some say that in a case where someone lived in 
a house that was not meant to be rented out, although the 
squatter need not pay rent, nevertheless, if he caused even 
the slightest loss to the owner, such as if he had somewhat 
blackened the walls of a new house, he must pay the owner 
for the full extent of the benefit he derived from living there 
(Shulhan Arukh, Hoshen Mishpat 363:7). 


Took a stone...that had been consecrated —bv..jax vr 
wp: With regard to one who took a consecrated stone 
or beam and gave it to another, both are guilty of misuse 
of consecrated property. If the Temple treasurer gave it to 
another person, the one who received it is guilty of misuse, 
but the treasurer is not (Rambam Sefer Avoda, Hilkhot Me‘ila 
6:7, and see Ra’avad there). 


PERSONALITIES 

Rabbi Hiyya bar Abba — xax 32 x» D7: Rabbi Hiyya bar 
Abba was a third-generation amora who lived primarily in 
Eretz Yisrael. He was born in Babylonia, and it is possible that 
he even studied Torah under Rav. He ascended to Eretz Yis- 
rael at a young age and settled there. While he would travel 
to Babylonia from time to time, most of his life and activities 
were in Eretz Yisrael. There he merited to meet some of the 
most important amora’‘im of the first generation, studying 
Torah with Rabbi Yehoshua ben Levi and Rabbi Hanina. His 
primary teacher was Rabbi Yohanan. 

Rabbi Hiyya bar Abba was Rabbi Yohanan’s premier 
disciple and one of the transmitters of his most important 
statements. It is said that Rabbi Hiyya bar Abba would con- 
stantly review what he had learned while his teacher was 
present, and he was very precise in passing the statements 
on to the next generation. Rabbi Hiyya bar Abba was for the 
most part a master of halakha. While studying with Rabbi 
Yohanan and in the following years as well, Rabbi Hiyya bar 
Abba befriended the other great students of Rabbi Yohanan, 
and his halakhic discourses with them are mentioned fre- 
quently in the Talmud. 

Some believe that Rabbi Hiyya’s permanent residence 
was in the city of Tyre. We do not know how he earned a 
living, yet it seems that his livelihood was very sparse, as he 
did not want to receive material benefit from the study of 
Torah, and despite being a priest he did not want to receive 
tithes. His periodic travels to Babylonia seem to have been 
related to his need to earn a livelihood. 

His statements are recorded both in the Babylonian Tal- 
mud and the Jerusalem Talmud, and the Sages of the next 
generation, including Rabbi Yirmeya, were his disciples. It 
appears that he lived a very long life, leaving behind several 
sons who were also Torah scholars, the most famous being 
Rabbi Abba, son of Rabbi Hiyya bar Abba. 
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HALAKHA 
He built it into his house - ima sind mia: If one 
takes a consecrated stone or beam for himself, he has 
not violated the prohibition of misuse of consecrated 
property. If he builds it into his house, he is guilty 
of misuse. If he places it across his window without 
connecting it to the structure of the house, he has not 
violated the prohibition of misuse until he has lived 


beneath it for an amount of time worth one peruta, 


as the benefit derived merely by placing it across his 


window is not readily apparent (Rambam Sefer Avoda, 


Hilkhot Me'ila 6:8). 
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If the treasurer gave it to another as a gift, he has then misused 
consecrated property, as he removed it from the possession of the 
Temple and conveyed it into the possession of another. But the 
other man, who received the item, has not misused a consecrated 
item until he actually uses the item. If the treasurer himself built it 
into his house," he has not violated the prohibition of misuse of 
consecrated property until he has lived beneath it for an amount 
of time worth one peruta. 


And Shmuel said: And this is the halakha provided that he placed 
it over the skylight, as were he to have built it into the actual struc- 
ture of the house, he would have violated the prohibition of misuse 
with the very act of construction, as by doing so he effects a change 
in the stone itself. By contrast, when he places the stone in a place 
from which it is easy to remove it and give it back, then as long as 
he has not lived beneath it, he has not, as yet, misused consecrated 


property. 


And Rabbi Abbahu sat before Rabbi Yohanan and was saying in 
the name of Shmuel: That is to say, one who resides in another’s 
courtyard without his knowledge must pay him rent, similar to 
the treasurer who resides beneath the consecrated beam without 
detracting from the value of the beam in any way but has neverthe- 
less violated the prohibition of misuse since he has derived personal 
benefit from it. And Rabbi Yohanan remained silent and offered 
him no reply. 


Rabbi Abbahu thought that since he was silent, this must mean he 

concedes to his conclusion, and therefore, from then on he would 

cite this opinion in the name of Rabbi Yohanan. But that is not so. 
The reason Rabbi Yohanan was silent was because he did not pay 
attention to Rabbi Abbahu and did not bother to contradict his 

opinion on the issue. In truth Rabbi Yohanan’s opinion is as was 

reported in his name by Rav Kahana, that a squatter living on some- 
one else’s premises without his permission and without causing him 

any loss does not need to pay the owner any rent. 


The Gemara explains the distinction between that case and the case 

of the consecrated stone or beam. The reason the treasurer of con- 
secrated property is considered to have misused consecrated prop- 
erty by deriving benefit from it is in accordance with the statement 

of Rabba, as Rabba says: Consecrated property from which one 

derived benefit without the Temple treasury’s knowledge 


is similar to an action involving non-sacred property belonging 
to an ordinary person, which was performed with the owner's 
knowledge and against his wishes. This is because consecrated 
property belongs to the Almighty, and it is therefore meaningless 
to speak of a situation where the owner is unaware of what is being 
done. Consequently, anyone who derives benefit from consecrated 
property is in violation of the prohibition of misuse, but it cannot 
be inferred from this that one who resides in another’s courtyard 
without his knowledge must pay him rent. 


Rabbi Abba bar Zavda sent a message to Mari bar Mar saying: 
Raise the following dilemma before Rav Huna: Does one who 
resides in another’s courtyard without his knowledge need 
to pay him rent or not? In the meantime, before he was able to 
respond to the question, Rav Huna died. 
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Rabba, son of Rav Huna, said to him in response to the question 
that was asked of his father: So did my father, my Master, say in 
the name of Rav: He does not need to pay him rent. And he also 
stated another halakha: One who rents a house from Reuven" 
must pay rent to Shimon. The Gemara is puzzled: Shimon? What 
does he have to do with this? The Gemara explains: This is what 
he is saying, i.e., what he means: If it is discovered that the house 
he rented did not actually belong to Reuven but rather it was 
Shimon’s, he must pay rent to Shimon. 


The Gemara questions this statement: Did Rav Huna state two 
contradictory halakhot? On the one hand he says that one who 
resides in a courtyard without the owner’s knowledge does not 
need to pay rent, but on the other hand he says that if it is discov- 
ered that the true owner of a rented house was someone else, and 
therefore the tenant was living in another's courtyard without the 
owner's knowledge, he is obligated to pay him rent. The Gemara 
resolves the difficulty: This second halakha, which stated that he 
is obligated to pay rent, is referring to a courtyard that stands to 
be rented out, while that halakha, which stated that he is not 
obligated to pay rent, is referring to a courtyard that does not stand 
to be rented out. 


It was also stated: Rabbi Hiyya bar Avin says that Rav says, and 
some say that Rabbi Hiyya bar Avin says that Rav Huna says: 
One who resides in another’s courtyard without his knowledge 
does not need to pay him rent, and one who rents a house from 
the residents of the city must pay rent to the owners. The Gemara 
is puzzled: Owners? What do they have to do with this? The case 
concerns one who rents a property from the residents of the city, 
i.e., the house is public property. The Gemara explains: This is what 
he said: Ifit is discovered that the house did have owners and was 
not public property, the renters must pay rent to those owners. 


The Gemara wonders about this: Did he state two contradictory 
halakhot? The Gemara answers: This second halakha, which stated 
that he is obligated to pay rent, is referring to a courtyard that 
stands to be rented out, while that halakha, which stated that he 
does not need to pay rent, is referring to a courtyard that does not 
stand to be rented out. 


Rav Sehora says that Rav Huna says that Rav says: One who 
resides in another’s courtyard without his knowledge does not 
need to pay him rent because it is stated: “Desolation remains 
in the city, and the gate is stricken unto ruin” (Isaiah 24:12),"® 
i.e., a house that is not lived in will collapse at some point due to 
neglect. Consequently, one who lives inside an otherwise uninhab- 
ited house is providing a service to the homeowner, as he maintains 
the house and prevents it from falling apart. Mar bar Rav Ashi said: 
I saw this ruin and it gores like an ox, i.e., it is devastating. Rav 
Yosef stated a similar idea: A home that is lived in is settled and 
safeguarded, while a home that is not lived in has no one to look 
after it and maintain it. 


The Gemara asks: What is the difference between what Rav said 
and what Rav Yosef said? The Gemara answers: The difference 
between them is with regard to a house that the homeowner uses 
to store wood and straw. The house is not empty and desolate but 
there is nobody living in it. According to Rav Yosef’s reasoning, a 
squatter there would not have to pay rent to the homeowner. 


The gate is stricken unto ruin - Www nay mxw: According 
to the geonim, this is referring to a woodworm, and it can 
therefore be understood why the destruction starts at the gate 


and threshold, as these parts are made 


BACKGROUND 


following afterward. The burrowing of woodworms can sound 
like a constant rapping, suggesting the comparison to the 
ramming of an ox. This is perhaps the source of Mar bar Rav 


of wood and are the Ashi'’s imagery: It gores like an ox. 


first to be damaged, with the beams that support the roof 


HALAKHA 


One who rents a house from Reuven, etc. - ma 1317 
^D IKN: Some say that if one rented a courtyard that was 
standing to be rented out from Reuven and paid him, and 
it was then discovered that it really belonged to Shimon, he 
must pay Shimon the rent, and he can then sue Reuven to 
retrieve the money he collected unlawfully. If he rented the 
courtyard from Reuven for less than its market value, he must 
pay Shimon the amount of the full market value. If he rented 
the courtyard for an above-market rate, he must pay Shimon 
only the amount of the market value. The Rema writes that 
this applies only in a case where Shimon, or one of his agents, 
was in the town and was actively trying to rent the place out, 
but if he was not trying to rent it out, it has the status of a 
courtyard not standing to be rented out, and therefore he 
need not pay anything to Shimon (Shulhan Arukh, Hoshen 
Mishpat 363:9-10). 


NOTES 


The gate is stricken unto ruin — Www nav mw: The Rosh 
writes that these explanations are not the actual reason for 
the exemption from liability; rather, Rav Huna holds that 
no payment is required in a case where this one derives 
benefit and that one does not suffer a loss. The Rashba and 
Nimmukei Yosef add that it is necessary to cite these other 
rationales in order to counteract the claim that the tenant 
causes a loss to the homeowner simply by making use of 
he premises and causing ordinary wear-and-tear, such as 
he blackening of the walls, by establishing, conversely, that a 
enant provides a greater benefit to the homeowner by living 
in the house. Yam Shel Shlomo gives a different explanation: 
Even though one who derives benefit from the property of 
another without causing the owner a loss is exempt from 
having to pay rent, it is nevertheless prohibited to do so. 


This is not so in the case of a house where the homeowner 


benefits by someone living there. 
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LANGUAGE 
Mansion [apadna] - X379%: From the Old Persian word 
apadana, which means a palace or audience hall. The 
word was incorporated into Aramaic at a relatively early 
stage and appears in the book of Daniel (11:45). 


Garbage heap [kilkalta] - sayon: Like the Hebrew 
kilkul, this word connotes breakdown or damage, that 
is to say, an unorganized place unfit for ordinary use, in 
which garbage and unwanted objects are discarded. 


BACKGROUND 


Carmanians — »22 7: This term apparently refers to a 
Persian province that was once known as Carmania and 
is now referred to as the Kerman Province. Its capital 
is the city of Kerman. The Kerman Province is located 
in western Iran, just south of Kurdistan. For many 
generations it was an important agricultural center 
that exported fruits and vegetables to the rest of the 
country. 


HALAKHA 


Go and appease - 171°D"3 bon: If one stole land and 
improved it, even by building large structures on it, he 
must demolish everything and return the land. Nev- 
ertheless, it is permitted for the court to forfeit money 
owed to orphans even though they have a legal claim 
to it, in order to save them from having to be involved 
in a dispute (Shulhan Arukh, Hoshen Mishpat 12:3, and 
360:1 in the comment of Rema). 


Even if it turns its head — a3 muna yoy: If there was 
produce sold at the side of the public square and the 
animal was standing in the middle of the square, and it 
turned its head and ate from that produce on the side, 
the owner of the animal pays for the benefit that the 
animal derived. If the animal left the public square and 
went to its side and ate the produce there, its owner 
pays for what it damaged, in accordance with the opin- 
ion of Shmuel, as the halakha follows his opinion in 
monetary matters (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 3:9; Shulhan Arukh, Hoshen Mishpat 391:9). 
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The Gemara relates: There was a certain man who built a mansion 

[apadna]' on a garbage heap [akilkalta]' belonging to orphans, 
and Rav Nahman confiscated his mansion from him as he did 
not pay the owners of the property. The Gemara asks: Shall we say 
that Rav Nahman holds that one who resides in another’s court- 
yard without his knowledge must pay him rent? The Gemara 
rejects this: No, there is no proof taken from this case, because it 
was a unique situation. In that case Carmanians,’ nomadic tribes, 
were initially living on the property, and they would pay the 
orphans a small amount" for the use of the land, and when this 
man built his mansion he removed the Carmanians from there. 
Rav Nahman had said to the man who built the mansion: Go 
and appease" the orphans with regard to their lost income, but 
he did not pay attention to the ruling. Therefore, Rav Nahman 
confiscated his mansion from him. 


§ The mishna teaches: Under what circumstances does the owner 
of the animal pay for the benefit that his animal derived? If the 
animal ate produce in the public square in the area before the 
storefronts, the owner of the animal pays for the food from which 
it benefits. If the animal ate from food placed at the side of the 
public square, which is not a public thoroughfare, the owner of the 
animal pays for what it damaged, as the legal status of that area is 
like that of the property of the injured party. Rav said: When the 
mishna says that the owner of the animal pays for what it damaged, 
it is referring to a case where the animal turns its head" to reach 
the food but the animal itself is standing completely inside the 
public domain and it eats while standing there. And Shmuel said: 
Even if it is standing in the public domain and it turns its head" to 
eat from food placed at the side of the public square, its owner is 
also exempt, as the animal itself is in the public domain. 


The Gemara asks: But according to the opinion of Shmuel, how 
can you find a case in which the owner is liable to pay for all of the 
damage caused when his animal ate from food placed at the side 
of the public square, as indicated by the mishna? The Gemara 
answers: For example, when an animal leaves the public square 
and goes and stands at the side of the public square," and eats 
the food stored there. In that case its owner certainly pays for 
what it damaged, as this area is comparable to the property of the 
injured party. 


And there are those who teach this halakha as an independent 
dispute and not as an explanation of the mishna: If an animal 
is standing in the public domain and turns its head to eat from 
food placed at the side of the public square, Rav says: Its owner is 
liable, and Shmuel says: Its owner is exempt. The Sages asked: 
But according to the opinion of Shmuel, with regard to that which 
was said in the mishna, that its owner pays for what it damaged, 
how can you find a case in which its owner will be liable? The 
Gemara answers: For example, when an animal leaves the public 
square and goes and stands at the side of the public square, and 
eats the food stored there. 


NOTES 


They would pay the orphans a small amount — vom) 30 


bya 137: According to Tosafot, if the owner of the property suf- 


ers even a slight loss, the squatter’s exemption from payment is 
negated, and he must therefore pay for the full benefit that he 
derives from the property, not only compensation for the slight 
oss suffered by the owner. However, the Ramah holds that the 
expression in the Gemara: Go and appease the orphans, indicates 
hat he must only compensate for the minor loss caused to the 
property owner (see Rashba). 


Where the animal turns its head — muna: Rashi explains that 
he reason for the owner's liability is that since the owner of the 
produce has the right to place his produce at the side of the public 
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square, this area is tantamount, with regard to this usage, as his 
private property. Consequently, as long as the animal is walking 
in the public domain in its normal way, its owner is exempt from 
liability for damage classified as Eating, but when it turns its head, 
it is as if it entered the private property of the injured party. 


At the sides of the public square - nany pya: The sides of the 
public square were separate and distinct from the public square 
itself, similar to modern sidewalks, which are higher than street 
level but still part of the public domain. It was not typical for ani- 
mals to walk in these areas. By contrast, in Shmuel's opinion, one 
is liable only in a case where his animal went and stood at the side 
of the public square in a place that was not meant for animals. 
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Rav Nahman bar Yitzhak raises an objection to this explanation 
of Rav’s opinion: The mishna says that if the animal ate produce 
from the entrance of the store, its owner pays for the benefit that 
the animal derived, as the status of a store entrance is like that of 
the public domain. How can you find these circumstances? It is 
obvious that the discussion in this case concerns an animal that 
turns its head from the public domain to the entrance of the store, 
and the Master says that the owner of the animal pays for the 
benefit that the animal derived. Evidently, for the benefit that the 
animal derived, yes, this is what the owner pays, but he does not 
pay for that which it damaged. 


Rav Nahman bar Yitzhak raised the objection, and he resolved it 
by explaining that the case in the mishna is one where a store is 
located on a corner’ and it is situated in a way that some of the 
produce there would be in an animal's path as it turns the corner, 
and therefore the animal would not need to turn its head away from 
the public domain in order to eat the produce. 


There are those who state a different explanation of the dispute 
between Rav and Shmuel. In a case where it turns its head to eat 
from the sides of the public square, everyone agrees that its owner 
is liable to pay the full cost of the damage. When they disagree 
it is with regard to a case where one allocates space from his 
property,” as he does not have a use for it, and he adds this space 
to the public domain by leaving it accessible for the public to 
use, and the damage took place in that area. The dispute is about 
whether the area is categorized as private property or the public 
domain. 


And this is what was stated, meaning this was their dispute: Rav 
says that in the mishna, they taught that one is liable only in a case 
where his animal turns its head to the sides of the public square, as 
this area is categorized as private property, but if one allocated 
some space from his property and added it to the public domain 
and the damage happened there, the owner is exempt, as that area 
is treated as part of the public domain. And Shmuel says: Even if 
he allocates space from his property and adds it to the public 
domain," the owner of the animal is liable as the damage took place 
in an area with the legal status of private property. 


The Gemara suggests: Shall we say they disagree with regard to 
the question of damage classified as Pit that one dug inside one’s 
own domain and then declared the area ownerless? Rav, who says 
that the owner of the animal is exempt for eating the produce 
placed in an area that the owner added to the public domain, holds 
that if one digs a pit or creates an obstacle that can cause damage 
within his own property and he then declares his property to be 
ownerless, he is liable for any damage that is caused by the pit, as 
now that it is in the public domain, he bears the responsibility for 
it. Similarly, the produce is viewed as if it is in the public domain, 
and the animal's owner is exempt. 


And Shmuel, who says that the owner of an animal is liable for 
eating the produce placed in an area that the owner added to the 
public domain, holds that if one digs a pit within his own property 
and he then declares his property to be ownerless, he is exempt, as 
he dug the pit when the property was his. Similarly, the produce is 
viewed as ifit is in the property of the injured party, and the animal's 
owner is liable. 


The Gemara rejects this: Rav could have said to you: Actually, I 
will say to you 


HALAKHA 


Allocates space from his property and adds it to the public 
domain - waw% moh imona nipa nypa: If one allocates some 
of his property and adds it to the public domain, and he then 


and eats it, the owner of the animal is exempt, as this is consid- 
ered like a case where it ate the produce in the public domain 
itself (Shulhan Arukh, Hoshen Mishpat 391:10). 


leaves some produce in that area and an animal comes along 


NOTES 

On a corner — my% 1193: Rashi explains that the discussion 
concerns a wide alleyway which gets narrower at one 
point, and the store was situated at the corner where the 
alleyway narrows. An animal walking in its routine fashion 
n this alleyway will naturally pass immediately next to the 
entrance to the store, without having to turn its head at 
all, at the point where the alleyway narrows. Tosafot and 
the Meiri interpreted the case as speaking of a winding 
alleyway; in this way an animal walking straight along 
the alleyway will come across a store directly in front of it 
uated at one of the bends. 


si 


Store standing on a corner 


Allocates space from his property - imwa nipa nypa: 
In other words, he did not build his fence at the very edge 
of his property, but instead pulled it back a little bit and 
built the fence there, leaving some of his land available 
for the public to use. The Gemara is not referring to a case 
where the property owner formally ceded the land to the 
public, as if he had done so it would be considered part of 
the public domain with regard to all halakhot (Tosafot). 
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PERSONALITIES 
Ilfa - xaos: In the Jerusalem Talmud, this amora 


appears as Hilfei. A first gene 
amora, \lfa was apparently one 


ration Eretz Yisrael 


of the younger stu- 


dents of Rabbi Yehuda HaNasi and studied with his 
prominent students as well. Years later, he became 


the good friend of Rabbi Yohan 


an, although Rabbi 


Yohanan was older. Still later, due to dire economic 
Straits, he was forced to leave Eretz Yisrael and travel 


overseas on business. During 
Yohanan was chosen to head 
Yisrael. 


his absence, Rabbi 
he yeshiva in Eretz 


\lfa was famous for his sharp intelligence and the 


depth of his understanding bo 


h in Mishna and in 


the various collections of baraitot attributed to the 


students of Rabbi Yehuda Ha 
treated him with great respect a 


asi. Rabbi Yohanan 
nd even cited Torah 


statements in his name. The Gemara also relates 


stories of his righteousness and 
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great piety. 
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that usually, if one digs a pit within his own property and he then 
declares his property to be ownerless, he is exempt, as he dug the pit 
when the property was his. But here it is different, because here the 
owner of the animal can say to the owner of the produce: Itis not all in 
your power to bring your produce close to the public domain and to 
also hold my ox liable for eating it. 


And Shmuel can say: Usually, if one digs a pit or creates an obstacle that 
can cause damage within his own property and he then declares his 
property to be ownerless, he is liable for any damage that is caused by 
the pit. As with regard to the pit, granted, it is possible to say that he 
was not aware, meaning the injured party was not thinking about the 
possibility that there may be a pit there that could cause him harm, and 
therefore the one who dug the pit is liable. But with regard to produce 
that is spread out over the ground, can it be said that the animal was 
not aware of it? It cannot be, because the animal sees the produce. 


The Gemara suggests: Let us say that actually, the amoraic dispute about 
an animal that turns its head and eats produce at the side of the road is 
the subject of a dispute between tanna’im. As it is taught in a baraita: 
Ifan animal ate produce from the public square, the owner of the animal 
pays for the benefit that the animal derived; but if it ate from the sides 
of the public square, he pays for that which it damaged. This is the 
statement of Rabbi Meir and Rabbi Yehuda. But Rabbi Yosei and 
Rabbi Elazar say: It is not typical for an animal to eat in the public 
domain but only to walk there. Consequently, the owner is liable. 


Initially, the Gemara understands Rabbi Yosei’s opinion as also referring 
to a situation in which the animal eats from the sides of the public square, 
and since this is so, it seems that the opinion of Rabbi Yosei is the same 
as that of the first tanna, Rabbi Meir, and the mishna presents their 
opinions as differing. Rather, it is clear that there is a difference between 
them with regard to a case in which the animal turns its head to eat. The 
first tanna holds that with regard to an animal that turns its head, the 
owner of the animal also pays for the benefit that the animal derived, 
while Rabbi Yosei holds that he pays for that which it damaged. 


The Gemara rejects this: No, it is possible to say that everyone agrees 
about the halakha in the case of an animal that turns its head, either in 
accordance with the opinion of Rav or in accordance with the opinion 
of Shmuel. And here they disagree about the exemption inferred from 
the verse: “It consumed in the field of another” (Exodus 22:4), which 
renders the owner of an animal liable for damage classified as Eating. 
One Sage, Rabbi Meir, holds that only if it ate from private property is 
its owner liable, as the verse stating the owner’s liability means: “And it 
consumed in the field of another,” but not when it eats in the public 
domain. And one Sage, Rabbi Yosei, holds it means that even if it ate 
from the public domain its owner is liable, as the verse stating the own- 
er’s liability means: “And it consumed in the field of another,” but not 
when it eats in the domain of the one responsible for the damage; only 
if the animal ate produce of another that was on the property of the 
animal’s owner, is its owner is exempt. 


The Gemara challenges this: But not when it eats in the domain of the 
one responsible for the damage? What is the novelty in this statement? 
Let the owner of the animal say to the owner of the produce: What is 
your produce doing on my property? The owner would certainly not 
be liable if the produce is damaged in that case. Rather, it must be that 
the difference between them is with regard to the dispute between Ifa’ 
and Rabbi Oshaya concerning an animal that ate produce from the back 
of another animal or the like. Rabbi Meir holds that one is never liable 
for damage classified as Eating in the public domain, even if his animal 
ate from the back of another, and Rabbi Yosei holds that if it ate off the 
back of another animal, this is equivalent to Eating from the property of 
the injured party. 
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from a rooftop" and broke vessels while doing 
so, their owners must pay the full cost of the damage to the vessels 
because these animals are deemed forewarned" concerning to jump- 
ing. With regard to a dog that took a cake that had been baked directly 
on hot coals, and went to a stack of grain to eat it, and it ate the cake 
and at the same time ignited the stack of grain with a coal that it 
had taken along with the cake, the owner of the dog must pay the full 
cost of the damage for the cake, and he must pay for half the cost of 
the damage to the stack of grain. 


G E M ARA The Gemara infers from the mishna: The rea- 


son the owners must pay the full cost of the 
damage is because the animals jumped off the rooftop. This indicates 
that if they fell" off the roof, they would be exempt from all liability 
despite his obligation to keep them from climbing onto the roof and 
jumping down from there. Apparently, the tanna holds that in an 
incident that begins with negligence,‘ meaning carelessness or even 
an intention to cause damage, and ends in an accident," the one who 
caused the damage is exempt, as in this case the owner was careless in 
allowing the animals to go to the rooftop, but since they did not jump 
off the roof but rather fell accidentally, he is exempt. 


The Gemara notes: This is also taught in a baraita: If a dog or a 
goat jumped from a rooftop and broke vessels while doing so, their 
owners must pay the full cost of the damage. If they fell from there, 
they are exempt from all liability. The Gemara asks: This works out 
well according to the one who says that if an incident begins with 
negligence and ends in an accident, the one who caused the damage 
is exempt, but according to the one who says that in such a case 
he is liable, what can be said? It seems that this baraita constitutes 
conclusive proof against that opinion. 


The Gemara answers: The case in the baraita is a case where the vessels 
were brought close to the wall by their owners, so that when the 
animals jump off the rooftop in an ordinary leap they do not fall on 
top of them, and the vessels broke because the animal fell and didn’t 
jump. And since in an ordinary circumstance no damage should occur, 
this case does not even begin with negligence. Since the damage was 
caused by falling, the entire case is ruled an accident. 


Rav Zevid said in the name of Rava: Sometimes one can be obligated 
to pay even in a case where the animals fell from the wall of their 
owner's house. You find such a case where the wall was unstable, and 
the owner was negligent in allowing the animals to go up to the roof 
due to the danger of the wall collapsing. The Gemara asks: What is the 
reason for this? Is it because it should have occurred to him that 
bricks may fall from the wall and break the vessels? But ultimately, 
no bricks fell and instead the animals fell, so this is actually a case 
that begins with negligence and ends in an accident. The Gemara 
answers: No, it is necessary to state this halakha with regard to a 
case of a narrow wall, in which case it is clear that if when they climb 
up there they will fall, and that is why he is liable for the damage they 
cause by falling. 


The Sages taught in a baraita: If a dog or a goat jumped from below 
to something that was above them and thereby caused damage, their 
owners are exempt," as this is atypical behavior. But if they jumped 
from above to below, their owners are liable to pay the full cost of any 
damage they cause, as this is typical behavior. Ifa person ora chicken 
jumped and broke something, regardless of whether they jumped 
from above to below or from below to above, they are liable. 


From below to above their owners are exempt — nwy Toan 
pawa: Rashi explains that the owner of the animals is exempt 
from paying the full cost of the damage as this is not typical 
behavior for goats and dogs. Nevertheless, he would still have 
to pay for half the cost of the damage, since this was damage 


NOTES 


HALAKHA 


A dog or a goat that jumped from a rooftop — 
AT VND DPW OAT spa: If a dog or a goat 
jumped down from a rooftop and in doing so 
broke vessels, the owner of the animal must pay 
the full cost of the damage, as these animals 
are deemed forewarned with regard to this act 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 2:15; 
Shulhan Arukh, Hoshen Mishpat 390712). 


If they fell - bay tit: Even if the dog or the goat fell 
from the rooftop and damaged vessels, the owner 
of the animal is liable as the situation began with 
negligence. The Rema writes that some say that 
if the vessels were close to the wall in such a way 
hat they would not have been damaged by an 
animal jumping, but because the animal fell off 
he rooftop it broke them, the animal owner would 
be exempt from liability; but if the vessel was large 
enough that it could have been broken by a jump- 
ing animal and instead the animal fell onto the 
part of the vessel closer to the wall, the owner is 
iable, as the situation began with negligence. If 
hey climbed upon a narrow wall, the owner is 
iable even if the animals fell from there (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 2:15; Shulhan 
Arukh, Hoshen Mishpat 390712). 


Any instance that begins with negligence and 
ends in an accident - ibin) mwaa inbnnw bs 
mixa: In any incident that begins with negligence, 
even if it ends in an accident, because the accident 
was caused by his negligence the owner of the ani- 
malis liable for the damage (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 2:15; Shulhan Arukh, Hoshen 
Mishpat 390:12, 396:1). 


NOTES 


Because they are deemed forewarned - 13572 
py Iw: In other words, it is to be expected 
that dogs and goats will jump from place to place, 
and therefore their jumping is considered to be an 
ordinary case of Trampling, as this is their typical 
behavior. This is unlike the case of an animal that 
does not ordinarily jump, and when it does so, it is 
seen deviating from its normal pattern of behavior 
(Rashi). 


Begins with negligence - 7y»w5a indnin: Accord- 
ing to Rambam’s Commentary onthe "Mishna and 
the Meiri, this case is one where the owner of the 
animal actually brought the goat or the dog up 
to the rooftop. 


caused in a manner that deviated from the animals’ typical 
pattern of behavior, and as such it is classified as Goring. Most 
of the commentaries do not agree with this, and they hold 
that since the act was not committed with any intent to cause 
damage, it cannot be classified as Goring. Nor is it Trampling, 
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as this was a deviation from typical behavior, and it need not 
enter one's mind that such an event may possibly occur and 
therefore is considered an accident (Josafot; Ra’avad; Rashba). 
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—————————_ HALAKHA 
If a dog or a goat jumped - wow 3am sbpm: Ifa dog ora 
goat jumped and caused damage, the owner must pay the 
ull cost of the damage regardless of whether they jumped 
down or up. Nevertheless, if they jumped from below to 
above in an atypical manner, such as a dog making a single 
eap or a goat climbing up, the owner must pay for half the 
cost of the damage. The Rema writes that this is the halakha 
regardless of whether the animal jumped up or down; since 
his is atypical behavior for the animal, its owner must pay 
or only half the cost of the damage (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 2:16; Shulhan Arukh, Hoshen Mishpat 
390712). 


Liability for damage caused by his fire is due to its similar- 
ity to his arrows — y¥n own wre: If a fire spread beyond 
one’s property and caused damage to another, the one 
who lit the fire must pay compensation for all the dam- 
age that occurred. His status is the equivalent of one who 
caused damage using an arrow, in accordance with Rabbi 
Yohanan, as the halakha follows his opinion as opposed to 
that of Reish Lakish (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 14:15). 


LANGUAGE 


Leaping [zekira] — spt: Apparently derived from a root 
that is related through metathesis to zayin, reish, kaf, the 
root of the word meaning leaping or throwing. This term is 
usually employed to describe the manner of vertical move- 
ment of goats, whose spinal structure and lack of nails do 
not allow them climb as humans do, but they are able to 
jump or hop in order to move up or down a rocky slope. 


Climbing [serikha] - x2: This word comes from the 
root samekh, reish, kaf, meaning adhesion or sticking. It 
describes a way of climbing where the body and the tips of 
the hooves cling to the wall and grab hold of small crevices 
therein. This is the manner in which cats and dogs typically 
attempt to climb up to the top of structures. 
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Liability for damage caused by his fire is due to its similarity 
to his arrows — y¥n Dwn Wx: In other words, although he 
did not cause the damage in a direct physical manner, he also 
did not take precautions to prevent the fire from spreading, 
and therefore he is like one who shot an arrow. Tosefot Rab- 
beinu Peretz ask: Why are they discussing Fire as opposed to 
providing the rationale for one's liability for other damaging 
acts? He explains that since fire is unlike other damaging acts, 
as fire spreads from one place to the next with the aid of the 
wind, it was necessary to compare it to an arrow, which one 
uses to attack someone or something at a distance from where 
one is standing. 

Nimmukei Yosef asks a fundamental question with regard to 
this principle. If, in fact, fire is analogous to an arrow, which is 
powered by a person's expended energy, thereby obligating the 
one who lit it for the continuous outcome of having ignited the 
fire, how can it be permitted to light candles before Shabbat? 
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NOTES 


The Gemara asks: But isn’t it taught in a baraita: If a dog or a goat 
jumped," regardless of whether they jumped from above to below 
or from below to above, their owners are exempt from all liability? 
Rav Pappa interpreted it in the following way: Their manners of 
movement were changed from the typical manner of movement 
for their species. The dog moved by leaping [bizkira],' while the 
goat moved by climbing [bisrikha].' The Gemara asks: If that is so, 
why are the owners exempt from liability? After all, they still caused 
damage. The Gemara answers: The baraita does not intend to say 
that they are completely exempt, but that they are exempt from 
paying the full cost of the damage; they are, however, liable to pay 
half the cost of the damage, as is the halakha in any case of damage 
caused by atypical behavior, as such acts are classified as Goring. 


§ The mishna teaches: With regard to a dog that took a cake that had 
been baked directly on hot coals, and went to a stack of grain to eat 
it, and it ate the cake and at the same time ignited the stack of grain 
with a coal that it had taken along with the cake, the owner of the dog 
must pay the full cost of the damage for the cake, and he must pay for 
half the cost of the damage to the stack of grain. 


With regard to damage caused by a fire lit by one person spreading to 
a location other than where it was lit, the Gemara cites a dispute 
among the amora’im: It was stated: Rabbi Yohanan says: His liability 
for damage caused by his fire is due to its similarity to his arrows,"" 
meaning that damage caused by a fire in a location other than where 
it was lit is comparable to damage caused by an arrow shot at a distant 
target. And Reish Lakish says: His liability for the damage caused 
by his fire is due to its similarity to his property; he is responsible 
for this damage just as he is responsible for damage caused elsewhere 
by any of his possessions, e.g., one of his animals. 


The Gemara asks: And what is the reason that Reish Lakish did not 
state his opinion in accordance with the opinion of Rabbi Yohanan? 
The Gemara answers: He could have said to you that fire is not com- 
parable to an arrow, as an arrow proceeds as a result of his direct 
force, while this fire does not proceed as a result of his direct force, 
but requires a wind to carry it from the location where it was lit to 
the location of the damage. The Gemara asks about the other opinion: 
And what is the reason that Rabbi Yohanan did not state his opin- 
ion in accordance with the opinion of Reish Lakish? The Gemara 
answers: He could have said to you that one’s fire is not comparable 
to his possessions, as property is a tangible substance but this fire is 
not a tangible substance. 


As the candle burns on Shabbat itself as a result of his lighting 


it, it would be as if he lit a fire on Shabbat, which is prohibited. 


Nimmukei Yosef explains that the Gemara did not intend to say 
that damage caused by the fire is like damage caused at the 
moment of the person's action, but rather that the force of 
fire is like the force of an arrow, which from the moment it is 
released has all the force necessary to cause damage. For this 
reason, even if the perpetrator of the fire died before it caused 
damage, the damages must be paid from his estate, since the 
act of causing damage was already completed at the time 
when the fire was lit. Similarly, with regard to Shabbat, the 
act of lighting candles is completed at the moment they are 
lit even though they have the energy source to keep them 
alight on Shabbat. 


Liability for the damage cause by his fire is due to its similar- 
ity to his property — idinn Dw Wr: Rashi explains that since 
the fire belongs to him, he is responsible for any damage it may 
cause, just as he is responsible for damage caused by anything 
he owns. Based on this understanding, there is an obvious 
practical difference between the opinions of Rabbi Yohanan 
and Reish Lakish, and that is in a case where one lit a fire using 
a coal that was not his. In such a case, Reish Lakish would say 
he is exempt, as the fire is not his possession. Josafot and most 
of the other early commentaries question Rashi’s interpretation, 
as it appears from a number of sources that it is not relevant 
who owns the fire (see Yam Halalmud). Consequently, they 
explain that the intent is that just as one is liable for the damage 
caused by anything he owns or damage caused as a result of 
his force, such as in a case of Pit, he is equally liable in cases 
of a fire, regardless of whether or not the actual source of the 
flame belonged to him. 
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The Gemara attempts to settle the dispute: We learned in the 
mishna: With regard to a dog that took a cake" that had been baked 
directly on hot coals, and went to a stack of grain to eat it, and it ate 
the cake and at the same time ignited the stack of grain with a coal 
that it had taken along with the cake, the owner of the dog must pay 
the full cost of the damage for the cake, and he must pay for half 
the cost of the damage to the stack of grain. Granted, according to 
the one who says that one’s liability for damage caused by his fire 
is due to its similarity to his arrows, this fire is similar to the arrows 
of the dog, and therefore he must pay for half the cost of the damage 
caused by the dog’s force, as in a case of pebbles. 


But according to the one who says that one’s liability for damage 
caused by his fire is due to its similarity to his property, this fire is 
not the property of the owner of the dog; rather, it is the property 
of the owner of the cake, so why is the owner of the dog liable? 


The Gemara answers: Reish Lakish could have said to you: With 
what are we dealing here? We are dealing with a case where the dog 
took the coal and did not place the cake on the stack, rather it threw 
it onto the stack. The ruling of the mishna is: For the cake which 
the dog ate, the owner must pay the full cost of the damage, and 
for the specific spot on the stack of grain that was damaged by the 
throwing of the coal there, the owner must pay for half the cost of 
the damage as in a case of pebbles. And for the stack of grain as a 
whole, he is exempt, because his liability for damage caused by the 
spread of the fire is due to its similarity to his property, and in this 
case it was not his property. 


But Rabbi Yohanan can explain the mishna in a more straight- 
forward manner. It is discussing a case where the dog placed the 
cake with the coal directly on the stack of grain in order to eat the 
cake. Accordingly, the owner of the dog must pay the full cost of 
the damage for the cake and for the specific spot where the coal 
was put down, as these cases of damage were caused directly by the 
dog. And for the rest of the stack of grain, he must pay for half 
the cost of the damage," because in Rabbi Yohanan’s opinion one 
is liable for the damage caused by fire due to its similarity to arrows 
shot by his force. The damage to the rest of the stack of grain is 
an indirect result of the dog’s force, and therefore his liability is 
according the halakhot of pebbles. 


The Gemara suggests: Come and hear a proof from a mishna (62b): 
In the case of a camel that was laden with flax" and was passing 
through the public domain, and its flax extended into a store at 
the edge of the public domain, and the flax caught fire from a lamp 
in the store belonging to the storekeeper, and as a result of the 
burning flax the camel set fire to the building together with all its 
contents, the owner of the camel is liable for the damage. But if 
the storekeeper placed his lamp outside in the public domain, 
thereby causing the flax on the camel to catch fire, and consequently 
the building was set on fire, the storekeeper is liable. Rabbi Yehuda 
says: In a case where the lamp placed outside was a Hanukkah 
lamp, the storekeeper is exempt from liability, as there is a mitzva 
to place a Hanukkah lamp outside. 


Granted, according to the one who says that one’s liability for the 
damage caused by his fire is due to its similarity to his arrows, the 
fire in the store is similar to the arrows of the camel, and that is why 
the camel’s owner is liable. But according to the one who says that 
liability for the damage is due to its similarity to his property, this 
fire is not the property of the owner of the camel. The Gemara 
answers: Reish Lakish could have said to you: With what are we 
dealing here? We are dealing with a case where the camel moved 
the burning flax around and ignited the entire building, lighting 
one spot after another. The fire did not need to spread since the 
camel directly set the building on fire in each of those spots, and 
therefore this case is comparable to that of a dog who moved the 
coal around from place to place. 


HALAKHA 

A dog that took a cake, etc. - "151 ant baw abs: Ifa dog 
took a cake which had a coal adhered to it and went to a 
stack of grain owned by the owner of the cake (Tur), if it set 
it down on the stack of grain and ate the cake and caused 
the stack of grain to burn, the owner of the dog must pay 
the full sum of damages for the cake and the spot on the 
stack of grain where the dog placed the cake, and he must 
pay half of the damages for the rest of the stack of grain, in 
accordance with the opinion of Rabbi Yohanan. If the dog 
was dragging the cake over the stack of grain, the owner 
of the dog must pay the full cost of the damage to the 
cake and half the cost of the damage to the stack of grain 
in the spot where the coal was placed, and he is exempt 
from liability for the rest of the stack. This is because Rabbi 
Yohanan concedes to Reish Lakish in a case where the dog 
moves it around. The Rema writes that there are some (Jur, 
citing Rashba) who say that in this case one would pay 
for half the cost of the damage to the entire stack of grain 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 2:17; Shulhan 
Arukh, Hoshen Mishpat 392:1). 


A camel laden with flax, etc. - naawa pyv dix: Ifa camel 

laden with flax was passing through the public domain and 

the flax extended into a store and caught fire from the lamp 

of the storekeeper, causing an entire building to be burned, 
the owner of the camel is liable for the damage, since he 

overloaded the animal. If the storekeeper placed his lamp 

outside, the storekeeper is liable and must pay for the dam- 
age caused to the flax and anything else that was set afire. 
This is the halakha even if this was a Hanukkah lamp, in 

opposition to the opinion of Rabbi Yehuda, and it applies 

whether the camel was moving around or standing still. The 

Rema writes that there are some who say that if he lit a fire 

in one spot and it spread out from there, he must pay the 

full cost of the damage for the initial area that was ignited 

and half the cost of the damage for the rest, and it is only in 

a case where the camel moved the fire from place to place 

throughout the building that its owner will be liable to pay 
the full cost of the damage (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 14:13 and Maggid Mishne there; Shulhan Arukh, 
Hoshen Mishpat 418:12). 


NOTES 


And for the stack of grain he must pay for half of the 
damage - p's owna WT Yyy: He pays for half of the 
damage either because it is classified as pebbles or because 
it is atypical (Rashi). 
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NOTES 


If the case is where the camel ignited it, why is the store- 
keeper liable — 2m PKAN% Nba ’x: The early com- 
mentaries suggest that the intent is not to ask why the 
storekeeper is liable, as he is certainly partially responsible, 
but rather to ask why he is solely responsible and why the 
owner of the camel shouldn't be liable to pay half the cost 
of the damage, since it was his camel that set the building 
ablaze. 


Perek II 
Daf22 Amud b 


HALAKHA 


There was a goat tied to it, and there was also a slave 
adjacent to it - ib "map 129) th mapa a7: If one lights a 
fire in another's field and the fire spreads and consumes a 
stack of grain, and if adjacent to it were a bound goat and 
a slave, both of which were burned by the fire, the one who 
lit the fire must pay for all of the damage that he caused. If 
the slave was bound and the goat was adjacent to the stack 
of grain and they were both burned by the fire, the one who 
lit the fire is exempt from payment for damage, as the act 
of killing the slave carries the death penalty (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 14:10). 


NOTES 

His fire due to its similarity to his property - Dwn iw 
iaia: The commentaries disagree on the nature of the dis- 
agreement with the opinion of Reish Lakish from the mishna. 
According to Rabbeinu Hananel, the disagreement is based 
on the halakha that an ox that kills a person is stoned but the 
owner of the ox is still liable to pay damages. Rashi explains 
it based on the halakha that if an ox killed a Canaanite slave, 
the owner of the ox is obligated to pay the fine of thirty 
sela to the owner of the slave. Josafot reject that opinion, as 
a baraita (10a) states explicitly that there is no payment of 
thirty sela in a case where a slave is killed by a fire. Rather, 
Tosafot say that the disagreement stems from the simple 
point that if an ox killed a slave, the owner of the ox would 
also be liable for any other damage caused, and if liability for 
damage caused by fire is due to its similarity to his property, 
the same should apply in this case. 


BACKGROUND 

He receives the greater punishment - mya 72773 mb OP: 
This is a principle with regard to legal penalties. One who 
has incurred two or more punishments with a single act is 
exempt from the less severe punishment. Consequently, one 
who committed an act for which he is liable to receive the 
death penalty and pay damages receives the death penalty 
and is exempt from the monetary payment. 
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The Gemara asks: If that is so, say the latter clause of the mishna: 
If the storekeeper placed his lamp outside, the storekeeper is 
liable. And if the case is one where the camel ignited the entire 
building, spot by spot, why is the storekeeper liable?" His fire did 
not spread through the building; it was the camel that moved it 
around from one place to another. The Gemara answers: The case 
is one where the camel did not move around, but rather stood still, 
but since there was an extremely large load of flax on its back, once 
it caught fire it ignited the entire building simultaneously. 


The Gemara asks: If the camel stood without moving from place to 
place, but did shift the load on its back and thereby ignited the 
entire building, all the more so it should be that the storekeeper 
should be exempt from any liability and the owner of the camel 
should be liable, as it was his responsibility to move the camel away 
from there. Rav Huna bar Manoah said in the name of Rav Ika: 
With what are we dealing here? We are dealing with a case where 
the camel stood still in order to urinate and while doing so set the 
building ablaze; in that case the incident is deemed an accident as 
the owner could not have moved the camel from the spot. 


Consequently, in the first clause, the owner of the camel is liable, 
as he should not have overloaded the camel with flax to such a 
degree that it extended out so far from the sides that it could catch 
fire and ignite the store. But in the latter clause, the storekeeper is 
liable, as he should not have placed the lamp outside. 


The Gemara attempts again to resolve the dispute: Come and hear 
amishna (61b): With regard to one who ignites a stack of grain, and 
there was a goat tied to the stack, and there was also a Canaanite 
slave adjacent to it" who was not tied to it, and both the goat and 
the slave were burned together with the stack of grain and killed, 
the one who ignited the fire is liable to pay compensation for both 
the stack and the goat, but he is exempt from paying for the slave 
because the slave should have run from the fire. Conversely, if the 
slave was tied to the stack and there was a goat adjacent to it that 
was not tied to it, and the slave and the goat were burned together 
with the stack of grain, the one who ignited the fire is completely 
exempt from payment for damage because he is liable to receive 
capital punishment for murder, and he is punished only for the 
greater transgression. 


The Gemara clarifies: Granted, according to the one who says 
that one’s liability for the damage caused by his fire is due to its 
similarity to his arrows, due to that reasoning he is exempt for the 
damage to the stack of grain in the second case, because it is as if 
he killed the slave with his arrows and consequently became subject 
to receive court-imposed capital punishment, and one who is sub- 
ject to the death penalty is not liable to pay monetary compensation 
for the same act, as he receives the greater punishment of the 
two. But according to the one who says that liability for damage 
caused by his fire is due to its similarity to his property,’ why is he 
exempt? If his ox, which is his possession, were to kill a slave, 
would he also not be liable to pay for the damage? 


The Gemara answers: Rabbi Shimon ben Lakish could have said 
to you: With what are we dealing here? We are dealing with a case 
where he lit the body of the slave on fire, consequently becoming 
subject to the death penalty as would anyone who kills a slave, and 
therefore he receives the greater punishment,’ the death penalty, 
but he does not also have to pay for the damage. 
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The Gemara asks: If that is so, what is the purpose of stating this; 
what novel idea is it supposed to teach? One who lit a slave on fire 
is most certainly a murderer, and a murderer is exempt from paying 
for damage caused while committing the murder. The Gemara 
answers: No, it is necessary to state this halakha for the case 
where the goat belonged to one person and the slave belonged to 
a different person; in that case one might have thought that since 
payment is due to someone other than the owner of the murdered 
slave, he would be required to pay the owner of the goat, despite 
being subject to the death penalty for killing the slave. Therefore, 
this mishna teaches that since he committed one act, for which 
he is liable to receive the death penalty, he is exempt from paying 
compensation to anyone as a result of that act. 


The Gemara attempts another resolution: Come and hear a mishna 
(s9b): One who sends a fire, i.e., places a burning object, in the 
hand of a deaf-mute, an imbecile, or a minor" is exempt for any 
damage later caused by the fire according to human laws but liable 
according to the laws of Heaven,’ meaning that he would not be 
held liable in court, but nevertheless he remains responsible to pay 
for what he has done. 


The Gemara clarifies: Granted, according to the one who says 
that one’s liability for the damage caused by his fire is due to its 
similarity to his arrows, this case is similar to the damage caused 
by the arrows of a deaf-mute or an imbecile or a minor, and this is 
why the one who gave them the fire is exempt from liability. But 
according to the one who says that one’s liability for the damage 
caused by his fire is due to its similarity to his property, if he were 
to convey his ox to a deaf-mute, an imbecile, or a minor, would 
he also not be liable? That is impossible, as there is an explicit 
statement in a baraita (10a) saying that he would be liable. 


The Gemara answers: But it was stated already about this that 
Reish Lakish says in the name of Hizkiyya: They taught that one 
is exempt from the damage caused by a fire that he had entrusted in 
the care of a deaf-mute, an imbecile, or a minor only ina case where 
he conveyed a coal to him and the deaf-mute fanned the coal into 
a flame, which then caused damage. But if he conveyed an open 
flame to him and it caused damage, the one who gave him the flame 
is liable. What is the reason for this? This is because the damage is 
self-evident, i.e. it is clear that damage will ensue, and it is as if he 
placed a goring ox under his care. Therefore, if one’s liability for 
damage classified as Fire is due to its similarity to damage caused by 
one’s property, he would be liable in this case. 


And Rabbi Yohanan, who holds that one’s liability for damage 
caused by fire is due to its similarity to one’s arrows, says that he is 
exempt even if he conveyed an open flame to him, because he holds 
that it is the deaf-mute’s handling of the flame that causes the blaze, 
and it is therefore not similar to a case of arrows shot; the one who 
conveys a fire to the deaf-mute does not become liable for the 
damage until he hands the deaf-mute chopped wood, kindling 
chips, and a lamp," as in that case, the damage that will ensue is 
self-evident and it is as if he started the blaze himself. 


Rava said: A verse and a baraita both support Rabbi Yohanan’s 

opinion. The verse supporting his opinion is as it is written: “Tf fire 

breaks out” (Exodus 22:5), indicating that the fire breaks out on 

its own; yet the verse continues, “the one who ignited the fire shall 

pay," indicating that the fire was ignited by a person. Conclude 

from the verse that one’s liability for the damage caused by his fire 

is due to its similarity to damage caused by his arrows, as the resolu- 
tion of the apparent inconsistency in the verse is that it relates to 

the individual as ifhe had himself started the blaze, and that is why 
he is obligated to pay for the damage. 


The baraita supporting his opinion is as it is taught: The verse 
concerning liability for a fire opened 


HALAKHA 


One who sends a fire in the hand of a deaf-mute, an 
imbecile, or a minor — Aviv WIN Va nya NX nbiwa 
Jopr: If one conveyed a fire to a deaf-mute, an imbecile, 
or a minor, and the fire caused damage, the one who 
conveyed it is exempt according to human laws but 
liable according to the laws of Heaven. This is the case 
when one conveyed a coal to a deaf-mute and the latter 
fanned it into an open flame that ended up causing 
damage. If he gave the deaf-mute an open flame, he 
is liable even according to human laws, since it was his 
actions which caused the resulting damage, in accor- 
dance with the opinion of Reish Lakish, citing Hizkiyya 
(Shulhan Arukh, Hoshen Mishpat 418:7). 


BACKGROUND 


He is liable according to the laws of Heaven — 2»m 
Dav Ta: This means that he will be punished by God 
for what he did (Rashi, Gittin 53a), and therefore, even 
though the court cannot force him to pay or seize his 
property, he must nevertheless be concerned about 
punishment and make amends with the person to 
whom he caused damage. 


NOTES 


Until he hands the deaf-mute chopped wood, 
kindling chips, and a lamp - xayo xa > ToT w 
saw: Rashi explains the case in a straightforward man- 
ner: He entrusted thin pieces of wood and a burning fire 
into the care of a deaf-mute, and the deaf-mute then 
took these items and started a fire elsewhere. Although 
one could regard this fire as comparable to an arrow 
dispatched by the deaf-mute, nevertheless, Rashi claims 
that Rabbi Yohanan holds the one who gave the deaf- 
mute the items liable in this case, as it was negligent 
for him to do so. 

The Rid maintains that in such a case Rabbi Yohanan 
would exempt from liability the one who gave the 
deaf-mute the items, as it was ultimately the action of 
he deaf-mute that caused the damage. Therefore, he 
explains that this case was one where one the com- 
ponents of the fire was already burning on his own 
property in a place in which a typical wind could cause 
he fire to spread, but he appointed a deaf-mute to safe- 
guard it and keep the fire from spreading. In such a case, 
he is liable in the same way as if he had appointed a 
deaf-mute to safeguard his ox and protect it from goring. 
Rabbeinu Hananel explains that handing wood and 
fire over to a deaf-mute is simply tantamount to having 
it the fire oneself. 


The one who ignited the fire shall pay - w327 abun 
mwa nx: Although the case under discussion is one 
where the fire spread on its own, it is still described as if 
the liable party had started the blaze (Rashi). The early 
commentaries write that Reish Lakish could explain the 
verse as speaking of two separate scenarios: In the first 
scenario, he did not safeguard the fire, and it then spread 
on its own, and in the second scenario he personally lit 
another's field on fire, in which case Reish Lakish would 
concede that he is liable (Shita Mekubbetzet). 
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Perek II 
Daf23 Amuda 


HALAKHA 


The Merciful One exempted one from liability for con- 
cealed items damaged by a fire — KIINI W97 WA y: 
f one ignited a fire on his own property and the fire spread 
o his neighbor's property because the fence separating the 
courtyards collapsed, although not due to the fire, and he did 
not repair the breach, if the fire consumed a stack of grain, 
he one who ignited the fire is liable for the damage to the 
stack of grain but not for anything concealed inside, even if 
he concealed item is something that is typically concealed 
inside a stack of grain. If he ignited the fire on his neighbor's 
property, or if he ignited it on his own property and then the 
ence collapsed as a result of the fire, he is liable to pay also 
or items that are typically concealed inside a stack of grain. 
Similarly, if the fire burned down a house, he is liable to pay for 
all the contents of the house (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 14:4, 15 and Maggid Mishne there; Shulhan 
Arukh, Hoshen Mishpat 418:6, 13, and see Beur HaGra there). 
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with a reference to damage caused by one’s possessions, as it is 
written: “If fire breaks out,” indicating that his responsibility for the 
fire is the same as his responsibility for any of his possessions that 
cause damage, and it concludes with a reference to damage caused 
by one’s body, as the verse refers to the person by calling him “the 
one who ignited the fire,” telling you that his liability for the damage 
caused by his fire is due to its similarity to his arrows. 


Rava said that Abaye raised a difficulty: According to the one who 
says that one’s liability for the damage caused by his fire is due to 
its similarity to his arrows, how can you find" that the Merciful 
One exempted one from liability for concealed items damaged by 
a fire?" If one caused damage by shooting an arrow, he would be 
equally liable for damaging both exposed and concealed items. 
Consequently, if one’s liability for the damage caused by his fire is 
due to its similarity to his arrows, he should similarly be liable for 
concealed items damaged by a fire. 


And it was satisfactory for him, i.e., Abaye resolved the difficulty. 
He explained that the exemption from liability for concealed items 

damaged by a fire applies in a case where a fire broke out in that 
same courtyard, and afterward the fence separating this courtyard 
from the neighbor’s courtyard collapsed, but not due to the fire, 
and therefore the fire spread and ignited items and caused damage 

in another courtyard. In such a circumstance he would be exempt 
because there, in this case, it is as ifhis arrows were depleted," i.e., 
he bears responsibility for the fire that he had started, which initially 
was confined to his courtyard alone. The fire that spread to the 

neighboring courtyard is not similar to his arrows, and therefore 

he is exempt. 


The Gemara challenges this explanation: If that is so, he should 
be exempt not only with regard to concealed items but also with 
regard to exposed items that were damaged by the fire, as his 
arrows are also depleted when the fire spreads and causes damage. 
If his exemption is due to fact that the damage was caused because 
the wall that had separated the two courtyards had collapsed, there 
should be no distinction between exposed and concealed items. 


NOTES 


How can you find — ab pna 27: The early authorities dis- 
agree on the reasoning concerning whether one is exempt for 
damaging concealed items and its relationship to the dispute 

with regard to the nature of liability for damage caused by a 

fire. Rashi gives two interpretations. In one interpretation, he 
suggests that since an arrow pierces the body of the victim 

and causes internal damage to concealed organs, the one who 

holds that one's liability for the damage caused by his fire is due 

o its similarity to his arrows should hold him liable for damage 
o concealed items as well. In his primary interpretation, Rashi 

says that since with regard to damage caused by one's body, 
here is no distinctions between intentional and unintentional 

damage, there should therefore be no distinction between 

damaging exposed and concealed items. 

Tosafot explain that with regard to the damage caused by 
one’s property, there are distinctions between different types 
of property, as there are situations for which one is liable under 
the category of Goring but not under the categories of Eating 


or Trampling, such as damage wrought in the public domain; 
and there are situations for which one is liable under the cat- 
egories of Eating and Trampling for which one is not liable 
under the category of Goring, as in the former two categories 
an animal is not innocuous. Damage classified as Pit also has 
its unique aspects, e.g., one is exempt for damage caused 
to vessels. Therefore, it is understandable that there would 
similarly be halakhot unique to the category of Fire. By con- 
trast, with regard to damage caused directly by one’s body, 
there are no distinctions based on where the damage occurred 
or how. 


His arrows were depleted — vsr mb bp: According to the 
situation at the time that the fire was ignited, it would not 
have spread to the second courtyard, as the fence would have 
blocked the advance of the flames. Since the fence collapsed 
for reasons unconnected to the blaze, he is not liable for the 
damage (Rashi). 
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Rather, it must be that the one who holds that one’s liability for the 
damage caused by his fire is due to its similarity to his arrows also 
holds that his liability is due to the fire’s similarity to his property. 
Consequently, it remains possible for a circumstance to exist in which 
one will be exempt from liability for damaging concealed items and 
yet be held liable for exposed items. For example, if he had the ability 
to repair the breach and fence in the courtyard again" but he did 
not fence it in, he will be liable, as there, it is similar to a case where 
his ox was in danger of escaping from his property and he did not 
strike it in its face" to hold it back, and therefore he is liable for 
any ensuing damage. In this case, however, the fire is not similar to 
his arrows since it was not responsible for the collapse of the fence, 
and therefore he is exempt from damage caused to concealed items, 
according to the halakhot of Fire. 


The Gemara asks: But according to this conclusion, since the one 
who holds that one’s liability for the damage caused by his fire is 
due to its similarity to his arrows also holds that his liability is due 
to its similarity to his property, what is the difference between 
the opinions of Rabbi Yohanan and Reish Lakish? 


The Gemara answers: The practical difference between them is 
with regard to holding him liable for the additional four types of 
indemnity™ in a case where the fire injured a person. In such an 
instance Rabbi Yohanan would require, in addition to the costs of 
the damage itself, payments for pain, medical costs, loss of livelihood, 
and humiliation, as in any case of personal injury, given that Rabbi 
Yohanan considers Fire to be no different than an arrow he had shot 
at the injured party. 


§ The mishna teaches that he must pay the full cost of the damage 
for the cake the dog ate but must pay for only half the cost of the 
damage to the burned stack of grain. The Gemara elucidates: Who 
is the one obligated to pay for the cake? The owner of the dog. The 
Gemara challenges this: But why not let the owner of the coal also 
be liable," as he shares some of the responsibility, being that he did 
not safeguard his coal and it ultimately caused damage? The Gemara 
answers: The case under discussion is one where the owner of the 
coal safeguarded his coal properly. 


HALAKHA 


He had the ability to repair and fence it in again - b ma 
anib: If one ignited a fire on his own property, and a fence 
that was separating his property from his neighbor's collapsed, 
but not due to the fire, and he did not repair the fence, the one 
who ignited the fire is held liable (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 14:4; Shulhan Arukh, Hoshen Mishpat 418:6). 


With regard to holding him liable for the additional four 
types of indemnity - O37 mya% tan: If one ignited a fire 
hat injured another person, he is liable for the injury and must 
also pay for the pain he suffered, his medical bills, his loss of 
ivelihood, and any humiliation he suffered, as in a case where 
he assaulted him directly. This is because a fire is viewed as being 
similar to an arrow he shot. If he ignited the fire in a place where 
it could not reach the injured party, for example if there was a 
firewall between the two courtyards, and the wall collapsed 
or reasons unconnected to the fire, and he did not repair the 
breach, he is liable only for the damage caused to the injured 
party but not for the other four payments. In such an instance 
he is liable only because it was his property that caused damage, 
but he is not liable as if he had caused the damage personally 
Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 14:15; Shulhan 
Arukh, Hoshen Mishpat 418:17). 


But let the owner of the coal also be held liable — %23 soy 
nhm bya: In a case where a dog took a cake in its mouth and 
took a coal with it, and it set a stack of grain on fire with the coal, 
ifthe owner of the coal did not safeguard it properly, the owner 
of the dog must pay only for the damage to the cake itself and 
for the damaged spot on the stack of grain where the coal was 
actually placed, while the owner of the coal must pay for the 
damage to the rest of the stack of grain. This is in accordance 
with a version of the text that reads: But let the owner of the 
coal be held liable, without the word also. The Rema writes that 
there are some who say that the owner of the dog and the 
owner of the coal must jointly pay for the damage done to the 
spot where the coal was placed, while for the rest of the stack 
of grain the owner of the dog must pay for one-fourth of the 
damage, and the owner of the coal for three-fourths. If the dog 
threw the coals onto the stack of grain, the owner of the dog 
must pay for only one-fourth of the damage, even for the spot 
where the coal was placed, while the owner of the coal must 
pay for three-fourths of the damage. This is in accordance with 
the version of the text that reads: But let the owner of the coal 
also be held liable (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
2:18; Shulhan Arukh, Hoshen Mishpat 392:1). 


NOTES 

He did not strike it in its face - maya nay K'Y Nn iw: 
The Gemara concludes that in most cases he would be 
exempt for damage caused by his fire in a situation analo- 
gous to when one's arrows are depleted, since the damage 
caused afterward cannot be directly ascribed to the fire. 
Nevertheless, there are circumstances when one is liable 
for damage caused by a fire he ignited as if it were his 
property that caused damage. In such a case, he is liable for 
his negligence in not preventing his property from causing 
damage. This is why the Gemara cites the analogy of an 
ox, since even though that case is not similar to damage 
caused by his arrows, meaning that the damage was not 
caused by an action he performed, nevertheless, he is liable 
for not preventing his ox from causing damage. Similarly, 
by not mending the fence he was negligent with regard to 
damage which could be caused by his property. 


Holding him liable for the additional four types of 
indemnity - 37 myx san: Rashi explains that the 
four payments referred to here are damage, pain, medical 
costs, and loss of livelihood. There is no payment for humili- 
ation, as one is liable to pay that indemnity only when one 
intended to humiliate the injured party. 
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HALAKHA =—W¥-W¥_—__—__- 
Where he safeguarded his coal — inbns wawws: If the 
owner of the fire safeguarded the coal properly by clos- 
ing the gate to his courtyard, and the dog came and dug 
beneath the fence and took the coal, the owner of the coal 
is exempt from liability while the owner of the dog is liable 
to pay the full cost of the damage for the damaged cake 
and the damage to the spot upon which it placed the coal, 
and he must pay half the cost of the damage done to the 
rest of the stack of grain. This is because ordinary doors 
are deemed vulnerable to being burrowed under by a dog 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 2:18; Shulhan 
Arukh, Hoshen Mishpat 291:13, 392:1, and in the commen 
of Rema). 


A stack of grain owned by the owner of the cake - wna 
ann byan: One pays damages for Eating only if the eat- 
ing occurred on the property of the injured party, even i 
the eating did not take place on the same property of the 
injured party from where the food was taken. If the anima 
took the food out into the public domain or onto property 
belonging to another person, and ate it there, the owner o 
the animal must pay only for the benefit the animal derived 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 3:5; Shulhan 
Arukh, Hoshen Mishpat 391:7). 


NOTES 


Where the dog burrowed under the fence — annwa: The 
early commentaries ask: If a dog was able to burrow under 
the fence and remove the coal, in what way can it be said 
that the owner of the coal safeguarded it properly? They 
answer that it is sufficient for the owner of the coal to place 
it behind a closed door, as the Torah did not obligate him 
to safeguard against the coal being removed, but simply 
to ensure that the coal does not cause damage by itself. 


Ordinary doors are deemed vulnerable to being bur- 
rowed under by a dog - 353 byx j7 nian minds onp: 
Since the owner of the dog must pay the full cost of the 
damage, this indicates that it is not unusual for a dog to 
burrow under a door, and this is not considered atypical 
canine behavior (Rashi). 


Perek II 
Daf 23 Amud b 


HALAKHA 


The mouth of the cow is like the courtyard of the injured 
party — Prat WMD 779 3: Some say that even if an animal 
took produce from the public domain and went and ate it 
while standing on the property of the owner of the produce, 
the owner of the animal is liable to pay the full cost of the 
damage. This is because the mouth of the cow has the same 
halakhic status as the property of the injured party. For this 
reason, if the produce was lying in a spot where the cow was 
unable to access it, and a deaf-mute, an imbecile, or a minor 
gave some of it to the cow, its owner is liable to pay for the 
damage (Shulhan Arukh, Hoshen Mishpat 391:7). 
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The Gemara asks: If the case is one where he safeguarded his coal" 
properly, what does the dog want, i.e., what is it doing there? If 
the dog was able to get in there, it cannot be that the owner of the 
coal safeguarded it properly. The Gemara answers: The case is one 
where the dog burrowed under the fence,” entered the property, 
and took the cake and the coal. Rav Mari, son of Rav Kahana, said: 
That is to say that ordinary doors are deemed vulnerable to being 
burrowed under by a dog" because ifit would be atypical fora dog 
to burrow under the door, the owner of the dog would be exempt 
from payment. Therefore, it must be that it is typical behavior for a 
dog to burrow beneath a door, and therefore it was incumbent upon 
the owner of the door to prevent it from causing damage. 


The Gemara asks: Where did it eat the cake? If we say that it ate it 
after placing it on a stack of grain belonging to another, i.e., some- 
one other than the owner of the cake, then he should not be liable 
for the damage to the cake under the halakhot of Eating, as in order 
to hold someone liable we require fulfillment of scenario described 
in the verse: “And it consumed in the field of another” (Exodus 
22:4), meaning that an act of damage classified as Eating must be 
caused on the property of the injured party, and that is not the case 
in this instance. The Gemara answers: No, it is necessary only in 
the case where the dog ate the cake after placing it on a stack of 
grain owned by the owner of the cake," and that is why the dog’s 
owner is liable, as it ate it while on the property of the injured party. 


§ The Gemara suggests: From here it is possible to resolve a 
dilemma and prove that the mouth of a cow 


BACKGROUND 


Burrowed under by a dog - abbyy.. ninn: Dogs naturally 
dig in the ground in order to bury things or as a form of play. 
Therefore, when a dog wants to exit from an enclosure of some 


type, it is natural for a dog to try to burrow beneath the door, 


a place where there is a gap and where there are no structural 
foundations. Consequently, in a courtyard or a house that does 
not have a floor, an ordinary door will not be sufficient to stop 
a dog from burrowing underneath it. 
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is like the courtyard of the injured party," i.e., it is not a separate 
domain from the place in which the animal is eating. As ifthe mouth 
of the animal were to be considered like the courtyard of the one 
responsible for the damage, let the owner of the dog say to the 
injured party: What is your bread doing in my dog’s mouth? The 
dog’s mouth is my domain, and I am not liable for damage classified 
as Eating done to your property in my domain. 


The Gemara notes: The need for this type of inference arises from 
the fact that a dilemma was raised before the Sages: Is the mouth 
of a cow like the courtyard of the injured party, or is it like the 
courtyard of the one responsible for the damage, i.e., the owner 
of the cow? 


The Gemara asks: But if you say that the mouth of the cow is 
like the courtyard of the one responsible for the damage, how 
can you find a case of damage classified as Eating for which the 
Merciful One holds the owner of the animal liable? The halakha is 
that one must pay for damage classified as Eating only if it occurred 
on the property of the injured party. If the mouth of an animal is 
deemed the domain of the animal’s owner, damage caused by an 
animal eating would always take place in the domain of the animal's 
owner and he would therefore be exempt from liability in every case. 
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Rav Mari, son of Rav Kahana, said: It is possible to describe a 
case of Eating that would render the animal’s owner liable accord- 
ing to the one who holds that the mouth of a cow is like the 
domain of its owner, for example, if the cow rubbed up against 
a wall for its pleasure and broke it, or if the cow soiled produce 
for its own pleasure. Any action in which an animal engages for 
its own pleasure is classified as Eating, and if the animal causes 
damage thereby within the domain belonging to the injured party, 
its owner will be held liable since nothing has entered the mouth 
of the animal. 


Mar Zutra objects to these examples of Eating: But in order 
to create liability under the halakhot of Eating, I require fulfill- 


ment of the verse: “As consumes the tooth until it be all gone” 


(1 Kings 14:10), meaning that the damaged item must be com- 
pletely destroyed or consumed, and here that is not the case, as 
the stones of the broken wall and the soiled produce have not 
been destroyed. To answer Mar Zutra’s question, Ravina said: It 
is possible for a cow to cause complete destruction by rubbing 
against a wall, e.g., a cow that completely erases any decorative 
images” that were adorning the wall. Rav Ashi said: It is possible 
for cow to cause complete destruction by soiling produce, e.g., a 
cow that trods on the produce and crushes it," thereby totally 
eradicating it. Consequently, the initial question about the status 
of the cow’s mouth remains. 


The Gemara suggests: Come and hear a resolution from a baraita: 
If he incited a dog against another person," or if he incited a 
snake against another person," he is exempt (Sanhedrin 66b). 
The Gemara clarifies: Who is exempt? The one who incited the 
dog is exempt," but the owner of the dog is liable. And if you 
say that the mouth of the animal is like the courtyard of the one 
liable for the damage, let the owner of the dog say to the injured 
party: What does your hand want, i.e., what is it doing, in my 
dog’s mouth, which is my domain? 


The Gemara answers: The mishna could be understood a different 
way. Say that even the one who incited the dog is exempt, as 
the dog is not his property, but the dog owner is also exempt 
because his dog’s mouth has a legal status similar to that of the 
dog owner's courtyard. And if you wish, say instead that the case 
under discussion is one where the dog extended his canine teeth 
and scratched the victim, but the victim’s hand was not inside his 
mouth, and therefore this incident cannot be treated as if it took 
place in the domain of the owner of the dog. 


The Gemara suggests: Come and hear a solution based on the 
continuation of the above mishna: If one caused the snake to 
bite a person by bringing the fangs of the snake to the victim's 
body, and the snake killed him, Rabbi Yehuda deems the one 
who instigated the attack liable to receive the death penalty and 
the Rabbis exempt him. 


And Rav Aha bar Ya’akov says in explanation of the dispute: 
When you analyze the matter you will find that according to the 
statement of Rabbi Yehuda, the venom of a snake® is deemed 
to be constantly present between its fangs, and therefore when 
the snake is made to strike the victim it is not actively engaged 
in any action. Consequently, the person handling the snake is 
liable, similar to one who strikes a victim with a sword, while 
the snake itself is exempt as it has not done anything. And 
according to according to the statement of the Rabbis, the 
venom of a snake is not present between its fangs but rather the 
snake must secrete it of its own volition. Consequently, the 
snake receives the penalty of stoning like any animal that kills a 
person, while the one who instigated the attack and striking with 
it is exempt. 


BACKGROUND 


Erases images — aby aW: In many places in the ancient world, 
walls and columns were decorated with stucco or reliefs of clay 
stuck to the wall. Reliefs were not made from sturdy materials 
and were only attached to the walls; therefore, they could be 
easily erased if an animal were to rub up against them. 


The venom of a snake — wna DIN: A snake's venom originates 
inside special glands, from Which it flows to its fangs. Certain 
venomous snakes have only a groove in their fangs through 
which the venom is transmitted, where in others the fang is 
completely hollow and acts as a tube to transmit the venom. 
For such snakes it may be said to a certain degree that the 
venom is always present between their fangs. 

The dispute in the Gemara apparently centers on the ques- 
tion of how intentional is the secretion of a snake's venom. 
Does the animal makes a conscious decision to attack, or is 
the venom a result of a reflex that happens automatically when 
the snake's fangs come into contact with the flesh of its victim. 


NOTES 


That trods on the produce and crushes it - 12103 »yDd: In 
other words, the cow crushes the produce until it is ruined 
beyond recognition (Rashi). Rabbeinu Hananel explains this 
answer as relating not to the case of the produce but to the 
case of the wall, just as Mar Zutra’s answer did: The animal 
knocked the wall and down and then completely pulverized 
the stones. In an alternate interpretation, Rashi says that the 
case is one where the animal caused some liquids to spill 
as it was rolling around, which results in the liquids being 
completely destroyed. 


The one who incited the dog is exempt - w3 mpwa: He 
is exempt according to human laws, since he did not cause 
the damage directly by his force, and the dog is also not his 
property. Nevertheless, he is liable according to the laws of 
Heaven. The case under discussion here is one where the dog 
caused damage but did not necessarily kill (Tosafot). 


HALAKHA 


He incited a dog against another person — shen Dx ia TD yD: 
If one incited another's dog against a third person, and ‘the 
dog caused damage or injury, the one who incited the attack 
is exempt according to human laws but liable according to 
the laws of Heaven. The owner of the dog must pay for half 
the cost of the damage since he is aware that others can incite 
his dog to attack (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
2:19; Shulhan Arukh, Hoshen Mishpat 395:1). 


Incited a snake against another person - wnat ny ja TDW: 
f one incited another's dog against a third person and the dog 
illed him, the dog is not stoned. The same law applies in all 
cases where one incites any type of undomesticated animal 
or bird to attack another until the creature kills the individual. 
By contrast, if he incited a snake to attack another person, or 
even if he caused the snake to bite the victim, the snake is 
stoned, while the one handling the snake is exempt according 
o human laws, in accordance with the opinion of the Rab- 
bis that it is the snake that secretes the venom. Nevertheless, 
he person is still a murderer and his fate is in the hands of 
Heaven (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 10:8, 

Hilkhot Rotze‘ah 3:10). 
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NOTES 


We do not say this principle with regard to matters 
relating to the death penalty — j2112% xb shup paw: 
The reason for this is that if someone was killed a differ- 
ent halakha is applied, as an ox that kills a person is sub- 
ject to the death penalty. This is not due to the halakhot 
of damages, but rather because of a verse (Exodus 21:28) 
that stated than an animal that kills a person must be 
stoned, similar to what was stated earlier (Genesis 9:5): 
“And the blood of your lives will | require; at the hand of 
every beast will | require it” 


Why should | go - Sonne KAX: It is the opinion of the 
majority of halakhic authorities that the halakha follows 
the opinion of Rav Yosef, meaning that the owner of the 
animal must safeguard his animal to prevent it from 
causing damage, while the injured party does not have 
to protect his property from being damaged by the 
animal. According to Tosafot and many commentaries, 
Abaye did not actually dispute this point; he simply did 
not wish to go so he offered an excuse to explain why 
he should not need to go. Rabbeinu Hananel is of the 
opinion that Abaye's opinion is the final halakha, as Rav 
Yosef did not express any dispute. 


HALAKHA 


One who enters the courtyard of a property owner 
without permission - xbw man bya ana D3937 
mwa: If one enters the courtyard of a property owner 
without his permission, and the property owner's ox 
gores the intruder, who dies of his wounds, the ox is 
stoned but its owner is exempt from paying ransom 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 10:11). 


These goats belonging to the Tarbu family — *»y 47131 
329027: If an animal is in the habit of entering another's 
property and causing damage there, a property owner 
may issue a warning to the owner of the animal to keep 
his animal away from his property, while the owner of 
he animal cannot demand that the property owner 
put a fence up around his fields. If the animal caused 
damage, its owner must pay the full cost of the damage, 
in accordance with the opinion of Rav Yosef. Based on 
he opinions of Rabbeinu Hananel and other authorities, 
he Sma and the Shakh rule in accordance with the 
opinion of Abaye, that the owner of the animal is not 
iable for damages for Eating unless the other's property 
was properly enclosed (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 5:1; Shulhan Arukh, Hoshen Mishpat 397:1). 


These goats in the market — Kpg T y "2m: If butchers 
bring animals for slaughter to the market on market 
day, if these animals were causing damage, even in the 
public domain, their owners are issued warnings up 
to three times to safeguard the animals. If an owner 
did not safeguard his animals, the injured party may 
himself slaughter them in a ritually proper manner and 
tell the owner of the animal to sell the meat (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 5:1; Shulhan Arukh, 
Hoshen Mishpat 397:2). 
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And if you say that the mouth of the cow is like the courtyard of 
the one responsible for the damage, let the owner of the snake 
metaphorically say to the injured party: What is your hand doing 
in my snake’s mouth? The Gemara answers: We do not say this 
principle with regard to matters relating to the death penalty;% 
therefore, one who kills another is always liable, regardless of whether 
it occurred within the domain of the killer or within the domain of 
the victim. 


And from where do you say this? As it is taught in a baraita ( Tosefta 
5:13): With regard to one who enters the courtyard of a property 
owner without his permission," and the property owner's ox gores 
the intruder and he dies, the ox receives the penalty of stoning while 
the owner is exempt from having to pay ransom.’ 


The Gemara clarifies: What is the reason that the owner is exempt 
from paying ransom? He is exempt because he can metaphorically 
say to the victim: What do you want in my domain, i.e., why were 
you there without permission? Since he entered the premises without 
authorization, he bears responsibility for his own fate. But if that is 
so, the same applies to his ox as well, and let the owner of the ox say 
to the victim: What do you want in my domain? Rather, it must be 
that we do not say that this principle applies with regard to matters 
relating to the death penalty. Consequently, these cases do not prove 
that the mouth of the cow is like the courtyard of the victim within 
the scope of the halakhot of damages. 


§ The Gemara relates: There were these goats, belonging to the 
Tarbu family," that would frequently damage Rav Yosef’s property. 
Rav Yosef said to Abaye: Go and tell their owners that they must 
keep their goats enclosed within their own property. Abaye said to 
Rav Yosef in response: Why should I go?" If I go and deliver this 
message, they will say to me: Let the Master put a fence up around 
his property so that the goats will not be able to get in there. 


The Gemara questions this claim: And if an individual did put up a 

fence to safeguard his property from the Eating of other animals 

because he was required to do so, and had he not done so the owners 

of those animals would not be liable to pay for the damage caused 

by their animals, how can you find damage classified as Eating for 
which the Merciful One holds the owner of the animal liable? As, if 
it is the responsibility of the injured party to fence in his property, 
animals will not be able to get inside. The Gemara answers: A case in 
which the Torah holds the owner of the animal liable can be explained 

as one where the animal burrowed under the fence. Alternatively, 
it could be explained as a case where the separating fence collapsed 

in middle of the night and the owner of the fence did not have the 

opportunity to repair it before the animals caused damage. 


The Gemara comments: Rav Yosef, and some say it was Rabba, 
would announce: Those that ascend to Eretz Yisrael from Babylonia, 
bringing with them the rulings of the Babylonian Sages, as well as 
those that descend to Babylonia from Eretz Yisrael, bringing the 
rulings of the sages of Eretz Yisrael with them, all agree to the follow- 
ing halakha: With regard to these goats that loiter in the market" 
until they are slaughtered and in the meantime cause damage to 
others, we warn their owner two or three times. If the owner 
of the goats heeds the warning and safeguards his animals from 
damaging others, then he heeds it and no further action is necessary. 
But if not, we say to him: Go, sit next to the butcher shop and 
take your money, meaning we instruct him to slaughter his goats 
immediately. Since he in any event intends to slaughter them, the 
court can force him to do so immediately. Otherwise, he cannot be 
forced to slaughter them as preventive measure. 


Ransom — 1915: If a forewarned ox gores a person and kills him, 
the ox is stoned and the owner must pay a ransom. Ransom is not 
paid for a murder, as a murderer is liable to receive court-imposed 
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BACKGROUND 
capital punishment. By contrast, one whose ox kills another is 
liable to receive death at the hand of Heaven. He therefore pays 
a ransom through which he is released from that punishment. 
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MI S H NA Which type of ox is deemed innocuous" 


and which is deemed forewarned?” An ox 
is deemed forewarned in any case where witnesses testified 
about it that it gored on three different days. And it reverts 
back to its previous innocuous status from when it reverses 
its behavior and refrains from goring for three consecutive days; 
this is the statement of Rabbi Yehuda. Rabbi Meir says: It is 
deemed forewarned in any case where witnesses testified that 
it gored three times, regardless of the number of days on which 
this behavior occurred. And it reverts back to its previous innocu- 
ous status in any case where children pet it and play with it and 
it does not gore them. 


È E M ARA The Gemara asks: What is the reason for 

the opinion of Rabbi Yehuda that an ox 
is deemed forewarned only if it gored on three separate days? 
Abaye said: It states in the verse: “Or if it is known that the ox 
was a goring ox from yesterday and the day before yesterday, 
and its owner has not secured it” (Exodus 21:36). This leads to 
the following inference: “Yesterday” indicates one day, “from 
yesterday” indicates two days, “the day before yesterday” indi- 
cates three days, “and its owner has not secured it”; here we 
arrive at a fourth incident of goring," for which the owner pays 
the full amount of damages. 


Rava said: “Yesterday” and “from yesterday” are not to be 
expounded separately. Rather, the inference from this phrase 
is that “from yesterday” indicates one day, “the day before 
yesterday” indicates two days, “and its owner has not secured 
it” indicates now, the third incident of goring, as it is liable as a 
forewarned animal for the third goring. 


The Gemara asks: And what is the reason for the opinion of 
Rabbi Meir, who does not determine the forewarned status ofan 
ox by the number of days on which the animal gored but simply 
by the number of times? As it is taught in a baraita that Rabbi 
Meir said: 


When the ox performs its gorings at intervals, its owner is liable; 
if it performs its gorings successively," is it not all the more so 
that its owner is liable? They said to Rabbi Meir: The halakha 
with regard to a woman who experiences a discharge of uterine 
blood after her menstrual period [zava]? will prove that your a 
fortiori inference is invalid: Ifher sightings occur at intervals, i.e., 
if she sees a flow of uterine blood on three consecutive 
days, she becomes ritually impure; while if her sightings were 
consecutive, for example if all three occurred on the same day, 
she remains pure. 


Zava — 3: A zava is a woman who experiences a flow of men- 
strual-type blood on three consecutive days during a time of the 
month when she is not due to experience menstrual bleeding. 
The first discharge makes her ritually impure, but until the third 
discharge her status is that of a woman who observes a day for 
a day, meaning that according to Torah law she must wait until 
only one day has passed without blood flow and she may then 


BACKGROUND 


bleeding on the third day, the woman is considered a zava and is 
obligated to bring an offering as part of her purification process. 
A zava imparts ritual impurity in the same way as a zav. There is a 
difference between them in that, a zav, a man who experiences 
a gonorrhea-like discharge, does not require three days to attain 
his halakhic status, as even after three discharges on one day he 
is considered to be a zav. 


immerse ina ritual bath to regain ritual purity. After experiencing 


HALAKHA 


Which type of ox is deemed innocuous — OF YX: 
An animal that was forewarned and was expected 
o cause damage or injury to others, that reverses its 
pattern of behavior and no longer causes that type of 
damage reverts to being innocuous. For example, an ox 
hat would habitually gore, which was then observed 
o have children petting it and it did not gore them, 
reverts to innocuous status, following the ruling of the 
Gemara (24a) in accordance with the opinion of Rabbi 
eir on this matter (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 6:7). 


Which is deemed forewarned — “ym my: An animal 
is deemed forewarned if witnesses testify that it gored 
on three different days. If the animal gored on one day, 
even if they issued warnings against it several times that 
day, it is not deemed forewarned, following the ruling 
of the Gemara (24a) in accordance with the opinion 
of Rabbi Yehuda (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 6:1). 


NOTES 


We arrive at a fourth incident of goring - apa IXON 
mwa: Rashi and Rav Hai Gaon explain that Abaye and 
Rava disagree as to whether the owner of the ox will be 
iable to pay the full cost of the damage for the fourth 
incident of goring, or if he must do so starting from 
he third incident. This seems to be the simplest way to 
understand the passage. Josafot and a number of other 
early commentaries are of the opinion that all agree that 
he must pay the full cost of the damage only beginning 
with the fourth incident, and the dispute between Abaye 
and Rava is not about the halakha itself but only about 
how to derive this halakha from the verse. 


NOTES 

It performs its gorings successively — Ypi Ap: In 
the Jerusalem Talmud there is a discussion about how 
Rabbi Meir understands the verse, which seems to spe- 
cifically reference a number of days: “From yesterday and 
the day before yesterday” (Exodus 21:36). The explanation 
given there is that it is Rabbi Meir’s opinion that the 
verse teaches that an ox becomes forewarned only if 
it gores on three consecutive days, but not if the days 
were not consecutive and there was a break without any 
pattern in between the days. If that occurs, the incidents 
are considered chance occurrences and the ox remains 
innocuous. 

The Shita Mekubbetzet records a comment that Rabbi 
Meir's a fortiori inference can cause the animal to be 
rendered forewarned, but it cannot justify Rabbi Meir's 
opinion with regard to the restoration of the innocuous 
status of an ox. This also appears to be the opinion of 
Rabbi Shimon, who holds in accordance with the opin- 
ion of Rabbi Meir with regard to classifying the animal as 
forewarned, but not with regard to reverting the status 
of the ox to innocuous. 
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HALAKHA 

The verse associates the impurity of the zav with the 
number of sightings — nvx7a att nx n27 abn: Ifa 
man observes two sightings of discharge that make him 
a zav, or three sightings that obligate him to bring an 
offering as well, he becomes ritually impure whether he 
makes the observation on one day or on two consecutive 
days. If there was a day between the two sightings on 
which no discharges were observed, the two sightings do 
not combine to render him ritually impure (Rambam Sefer 
Korbanot, Hilkhot Mehusrei Kappara 2:7, 8). 


And the impurity of the zava with the number of days - 
Da 73 NNI: Ifa woman saw a flow of blood outside 

of her normal menstrual period she is rendered a zava. It 
does not matter if she experienced the discharge of blood 

once or several times each day (Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 6:7-9). 
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Rabbi Meir said to them: The case of the zava does not disprove 
my opinion, because the verse states in reference to the parallel 
halakha of a man who experiences a gonorrhea-like discharge 
[zav]: “And this shall be his ritual impurity when he has a 
discharge” (Leviticus 15:3). The word “this” emphasizes that 
in this matter the halakha requires following the instructions of 
the verse precisely as they were recorded, and in this case the 
verse associates the impurity of the zav with the number of 
sightings" of discharges the man observed, and it associates 
the impurity of the zava with the number of days" during 
which she experienced sightings of blood, as it says: “Many days” 
(Leviticus 15:25). By contrast, with regard to the goring ox, the 
a fortiori inference remains in place. 


The Gemara asks about this interpretation: From where is it 
determined that this additional phrase: “And this,’ serves to 
exclude a zava from having her status determined by individual 
sightings of blood, associating it instead with the number of 
days on which she experienced bleeding? Say instead that it 
serves to exclude the zav from having his status determined by 
sightings on separate days, indicating that he will be rendered a 
zav only if he experienced three discharges on a single day and 
not on separate days. The Gemara answers: The verse states 
elsewhere: “And one who has a discharge, whether it be a man 
or a woman” (Leviticus 15:33). The verse juxtaposes the ritual 
impurity of a male to that of a female to teach that just as the 
female’s ritual impurity is caused by sightings on multiple days, 
so too the ritual impurity of a male can be caused by sightings 
on multiple days. 


The Gemara asks: The derivation from the verse could just as 
easily lead to the opposite conclusion. But let him compare the 
female to the male; just as a male becomes ritually impure 
based on the number of sightings, even if they all occur on the 
same day, so too shoulda female become ritually impure based 
on the number of sightings, even on the same day. The Gemara 
answers: But the Merciful One excluded this possibility by 
making use of the term “and this.” 


The Gemara asks: And what did you see to make you exclude 
associating the ritual impurity of women with the number of 
sightings, rather than excluding associating the ritual impu- 
rity of men with the number of days? The Gemara answers: It 
stands to reason that this is so, as the context of the verse deals 
with sightings, and therefore an additional phrase serves to 
exclude sightings, but can you say that in a context where it 
deals with sightings it excludes days? The exclusionary term 


“and this” appears in the section discussing the halakhot of the 


zav, in the context of which it mentions sightings and not days, 
and therefore when it excludes something from these halakhot 
and limits them to specific cases, it will exclude it from being 
associated with sightings. 


The Gemara returns to the subject of classifying an ox as innocu- 
ous or forewarned: The Sages taught in a baraita: Which type 
of ox is deemed forewarned? Any animal about which wit- 
nesses testified that it gored on three days is forewarned. And 
it reverts to its former innocuous status if children pet it and 
nevertheless it does not gore; this is the statement of Rabbi 
Yosei. Rabbi Shimon says: A forewarned ox is any ox about 
which witnesses testified that it gored three times, and the 
Sages spoke about three days only with regard to reversals, 
meaning that in order for an ox to revert to innocuous status, the 
ox must refrain from goring on three separate days. Each of these 
additional views on this subject combine aspects of both of the 
opinions mentioned in the mishna, those of Rabbi Yehuda and 
those of Rabbi Meir. 
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Rav Nahman says that Rav Adda bar Ahava says: The halakha is 

in accordance with the opinion of Rabbi Yehuda concerning 

the criteria for deeming an animal forewarned, as Rabbi Yosei 

concedes to his opinion on this issue, and the halakha is in accor- 
dance with the opinion of Rabbi Meir concerning the criteria for 
reverting the status of an animal to innocuous, as Rabbi Yosei 

concedes to his opinion on that issue. 


Rava said to Rav Nahman: And let the Master say the reverse, 
that the halakha is in accordance with the opinion of Rabbi 
Meir concerning the criteria for deeming an animal forewarned, 
as Rabbi Shimon concedes to his opinion on this issue and 
the halakha is in accordance with the opinion of Rabbi Yehuda 
concerning the criteria for reverting the status of an ox to innocu- 
ous, as Rabbi Shimon concedes to his opinion on that issue. Rav 
Nahman replied to Rava: I hold in accordance with the opinion 
of Rabbi Yosei, as Rabbi Yosei’s analysis [nimmuko] is with him, 
i.e. it is sound. 


A dilemma was raised before the Sages: The three days that the 
mishna teaches in the context of Rabbi Yehuda’s opinion with 
regard to the testimony needed to assign the status of forewarned 
to an ox, are they needed in order to render the ox forewarned, 
or are they needed in order to forewarn the man who owns the 
ox, to inform him that he needs to take precautions to keep it from 
causing further harm? 


The Gemara asks: What is the practical difference between the 
two possibilities? The Gemara answers: The practical difference 
is in a case where three groups of witnesses’ came" to the court 
on one day, each testifying about a separate instance of goring 
caused by the ox on three separate days. If you say that their testi- 
mony serves to render the ox forewarned by determining that it 
gored on three separate days, then in this case the animal has been 
classified as forewarned on the basis of their testimony. But if 
you say that their testimony serves to forewarn the man, the ox 
has not been classified as forewarned on the basis of this testi- 
mony since the owner heard all of the testimony on a single day. 
This enables him to say: It is only now that they testified against 
me; and therefore his ox will not be deemed forewarned until he 
has been issued warnings over the course of three separate days. 
What, then, is the solution to the dilemma raised above? 


The Gemara suggests: Come and hear a solution from a baraita 
(Tosefta 2:3): An ox does not become forewarned" until wit- 
nesses testify against it in the presence of its owner and in the 
presence ofa court. If they testified against it in the presence of 
a court but not in the presence of its owner, or in the presence 
of its owner but not in the presence of a court, it does not 
become forewarned until they testify against it in the presence 
ofa court and in the presence of its owner. 


Furthermore, if two witnesses testified against the ox concerning 
its first incident of goring, and two other witnesses testified 
against it concerning the second incident, and two other wit- 
nesses testified against it concerning the third incident, there are 
three separate testimonies here, but they are considered as 
one with regard to rendering their statements as conspiring 
testimony. 


Three groups of witnesses came — "ID *m»D xob ny: If 
three groups of witnesses testified against him on the same ‘day 
concerning instances of goring that occurred over the course 
of three different days (Ra’‘avad), it is uncertain whether the 
animal is deemed forewarned. This is because, according to 


HALAKHA 


An ox does not become forewarned, etc. — Wy WT p 
"131 Y: Testimony leading to an animal being deemed fore- 
warned can be given only in the presence of the owner and in 
the presence of a court (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 6:2). 


the Rambam, the dispute was not resolved by the Gemara 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 6:1). 


LANGUAGE 


Analysis [nimmuk] - pua’): There is considerable disagree- 
ment with regard to the source of this word. Some assert 
that it is a shortened form, with the ayin swallowed, of the 
word omek, meaning depth. Most of the experts believe 
that the word derives from the Greek vopukdc, nomikos, 
meaning a wise man learned in halakha, a word found in 
several Greek writings as a reference to the Sages of Israel. 
The import of the expression nimmuko imo, roughly 
meaning that his analysis is sound, has been explained in 
various ways. Rashi says that it means his logical arguments 
and proofs are sound. Rabbeinu Hananel says it is referring 
to his Torah, the body of traditions he has received from 
previous generations. 


NOTES 


Three groups of witnesses - 71D =D xon: Tosafot note 
that this description is not precise. The same halakha would 
apply if there were only one group of witnesses who testi- 
fied on the same day about incidents that took place on 
different days. 
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Therefore, if the first set of witnesses is determined to be conspir- 
ing witnesses, there are two testimonies remaining here that claim 

that the ox gored, and the owner must pay for half the cost of the 

damage in each case. But the owner of the oxis exempt from having 
to pay the full cost of the damage, and the conspiring witnesses 

are exempt" from paying the owner what he would have had to 

pay were their testimony accepted and his ox deemed forewarned, 
as they testified only concerning the first incident of goring, and 

the ox would not have been deemed forewarned on the basis of 
this testimony alone. And similarly, if the second set of witnesses 

was also determined to be conspiring witnesses, there is one 

testimony remaining here that claims that the ox gored, the third. 
At this point too, the owner of the ox is exempt from having to pay 
the full cost of the damage and the conspiring witnesses are exempt 

from having to pay the owner the full cost of the damage. 


If the third group of witnesses was also determined to be conspir- 
ing witnesses, all the witnesses become liable." The third group 

is liable to pay the owner of the animal the payment for half the 

cost of the damage they tried to make him pay for the third incident 
of goring, and all three groups must share in the payment of the 

other half of the damage for the final incident that they tried to 

charge him for by classifying his ox as forewarned. And concerning 
this it is stated: “And you shall do unto him as he had conspired 

to do unto his brother” (Deuteronomy 19:19). 


The Gemara clarifies: If you say that the purpose of the testimony 
is to render the ox forewarned, the halakha presented in this 
baraita works out well, as according to this opinion it can be said 
that all of the witnesses came on the same day at the behest of the 
alleged victim of the third incident, and therefore they were all 
certainly aware of each other’s testimony. Consequently, the first 
set of witnesses shares in the responsibility for the testimony of 
the last group, as they are all co-witnesses in the effort to have the 
ox rendered forewarned. 


He is exempt and they are exempt — 0°19 777) 1109 KYT: The 
owner is exempt from paying the full cost of the damage as 
required of a forewarned ox for the third or fourth incident of 
goring, although he does have to pay half the cost of the dam- 
age in those cases where the witnesses were not disqualified. 
The conspiring witnesses are also exempt from paying the 
owner of the ox a sum equivalent to what would have been 
the full cost of the damage they accused his ox of perpetrat- 
ing, because all three groups of witnesses are partners in the 
attempt to have the ox deemed forewarned, and the halakha 
is that all the witnesses must be proven as conspiring wit- 
nesses before any of them are required to pay the sum they 
had attempted to obligate the other to pay. They do need to 
pay the cost of half the damage they attempted to extract 
from him, because in this regard the first group of witnesses 


acted alone. 


NOTES 


By contrast, according to the majority of authorities, who 
rule that the owner of a forewarned ox is liable to pay the full 
cost of the damage only beginning with the fourth instance 
of goring, it is necessary to explain the nature of the payment. 
Some commentaries suggest that the Gemara means that if 
here is another goring incident in the future, the owner will 
only be obligated to pay for half the cost of the damage, and 
he conspiring witnesses will then have to pay him the differ- 
ence between that amount and the full cost of the damage 
hat he would have been obligated to pay if their testimony 
had not been disqualified (Tosafot; Ra’avad; Rashba). 

Others explain that the case concerns the situation where 
he ox had already gored a fourth time prior to the discovery of 
he false testimony, and therefore these witnesses immediately 
become liable to pay the extra amount (Shita Mekubbetzet). 
Conversely, Tosafot give an alternate interpretation in which 
hey state that since there were only three alleged incidents, 


All the witnesses become liable - pan thn: According to the 
opinion of Rashi and the other authorities who rule that the 
owner of a forewarned ox must pay the full cost of the damage 
for the third instance of goring, the Gemara can be understood 
very simply: The third group of witnesses would have obligated 
the owner to pay the full cost of the damage for the third 
incident, and therefore the conspiring witnesses from all three 
groups share in paying that amount, as all of their testimony 
was required in order to have the ox deemed forewarned. 


he conspiring witnesses do not have to make any payment 
oward the full cost of any damage, but rather must pay for 
he depreciation of the value of the animal as a result of their 
estimony, as a forewarned animal is worth less, since potential 
buyers understand that owning it will entail the additional 
responsibility of safeguarding it. 
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But if you say that the witnesses came to forewarn the man, to 
caution him to safeguard his animal from causing harm, then 
they must have come on three separate days. And if so, let these 
first witnesses say: Did we know that after three days these 
other witnesses were going to come to testify about the animal? 
Therefore, it must be that the case in the baraita is one where 
the three groups of witnesses all came on the same day, and if 
that is so, the purpose of the testimony must be to render the ox 
forewarned. 


Rav Ashi said: I recited this halakha before Rav Kahana and he 
replied to me in response to this proof: And does it work out well 
to say that they are coming to render the ox forewarned? Even in 
a case where all of the witnesses arrive in court on the same day, 
let these last witnesses say: From where were we to know that 
all those standing in court came to testify about the ox? We 
came to make this person liable to pay for half the cost of the 
damage his animal allegedly caused, but we are not responsible 
for the attempt to make him pay the full cost of the damage for the 
third incident. 


The Gemara answers: It must be that the case concerns a situation 
where the different groups of witnesses were observed signaling™ 
to each other, and therefore it is clear that they were aware of 
each other’s testimony and that they came to the court for this 
purpose. Rav Ashi said: The case is one where they all came 
in succession, one following the other, and therefore it is clear 
that the latter witnesses are aware of the former. 


Ravina said: In this case the witnesses said that they were 
acquainted with the owner of the goring ox but they were not 
familiar with the ox itself. This indicates that they were coming 
to court to render the ox forewarned, as the witnesses are not able 
to identify the goring ox and they would not be able to hold its 
owner liable to pay for half the cost of the damage, as this payment 
is paid only from the proceeds of the sale of the animal. Therefore, 
the only purpose of their testimony would be to hold the owner 
liable to pay the full cost of the damage for the third incident, as 
this payment is made from the owner’s superior-quality land. 


The Gemara asks: But if they were not familiar with the ox, how 
could they render it forewarned? The Gemara answers: They 
said to the animal's owner: You have a goring ox" among your 
cattle, and therefore you need to safeguard all of the cattle. 


HALAKHA 


Were signaling — %27 "11a: In a case where three sets of 
witnesses succeed in having an ox declared forewarned, and 
he first and second sets of witnesses are determined to be 
conspiring witnesses, all of the witnesses are exempt from 
paying the penalty they sought to inflict on the owner of the 
ox. If all of the witnesses are proven to be conspiring witnesses, 
hey are liable to jointly pay the penalty. 

In what situation is this statement said? This is said when all 
he witnesses are observed signaling to each other, or when 
hey came in immediate succession, or if they recognize the 
owner of the ox but not the ox itself. If at least one of these 
conditions is not fulfilled, the first and second sets of witnesses 
are exempt, as they can claim that they attempted to hold 


the owner liable to pay for only half the cost of the damage 
(Rambam Sefer Shofetim, Hilkhot Edut 21:8). 


You have a goring ox - b IK MIMI NIN: If the witnesses 
identified the owner of the ox but could not identify the ox 
itself the first three times it gored, and on the fourth occurrence 
they saw clearly which ox gored, although they were not sure if 
it was the same ox that was involved in the first three instances, 
since the owner had been warned that he has an ox in his herd 
that has killed three times it was his responsibility to safeguard 
the entire herd. Since he did not do so he must pay the ransom 
if the ox killed a human being (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 10:3). 
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NOTES 


Were signaling — "wa "ava: According to Rashi’s under- 
standing, this answer as well as those that follow all assume 
hat the witnesses came on the same day, which means they 
came to testify against the ox, and therefore the Gemara’s 
conclusion is that the witnesses come to render the ox 
orewarned. Josafot cite an alternate version of the text, of 
which many early commentaries were aware and which 
Rashi rejected, that reads: Rather, the case is one where they 
were signaling to each other. Josafot understand this version 
o mean that the answers in the Gemara refer also to the 
possibility that the three sets of witnesses come to testify 
against the owner on three different days, and the first set 
of witnesses were observed on the third day signaling to 
the other witnesses to testify. According to this reading, the 
Gemara did not resolve the dispute about whether the wit- 
nesses come to render the ox forewarned or to forewarn the 
owner. This is also the Rambam’s ruling. 
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HALAKHA 


One who incites the dog of another against yet another 
person — ivana ivan bw tabs mpwan: If one incites 
another's dog against a third person and the dog causes 
damage or injury, the one who incited the dog is exempt 
according to human laws but liable according to the laws 
of Heaven. The owner of the dog must pay for half the 
cost of the damage, as he was aware that his dog was 
prone to biting when others incite it to attack, following 
the opinion of Rava. The Ra‘avad writes that if the dog 
had been forewarned, its owner must pay the full cost 
of the damage. If one incites a dog against himself and it 
injures him, the owner of the dog is exempt, as the injured 
party deviated from normative behavior (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 2:19, 10:8; Shulhan Arukh, 
Hoshen Mishpat 395:1). 


One prone and one walking - nm DON) TEI TIM: 
If one cow was lying prone in the public domain and 
another cow came along and stepped on it, the owner 
of the walking cow is exempt from liability. If the walking 
cow kicked the prone cow its owner is liable, in accor- 
dance with the opinion of Rava (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 2:20; Shulhan Arukh, Hoshen Mishpat 
389:20). 


NOTES 


The walking cow kicked the prone cow — naban mya 
myaaqa: Even though kicking is not classified as Trampling 
but i is ‘rather classified as Goring, Reish Lakish neverthe- 
less holds that for kicking, the owner of a cow is exempt 
according to the principle that anyone who deviates from 
normative behavior in his actions, if another came along 
afterward and deviates from the norm with regard to 
he action the first has done and thereby causes dam- 
age to him, the one who causes the damage is exempt 
rom liability, as the first animal deviated from normative 
behavior by lying prone in the public domain, and there- 
ore the one who kicked it is also exempt. 

It seems that Rava differentiates between the case in 
he present discussion and the one discussed by Reish 
Lakish, as in the latter case the kicking was completely 
unrelated to the fact that the other cow was prone. 
Therefore, in his opinion, the owner of the walking cow is 
iable, whereas in the case of the one who incited the dog 
against himself, his atypical behavior was the direct cause 
of the dog's atypical behavior, and the owner of the dog 
is therefore exempt from liability (see Rid). 
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§ A dilemma was raised before the Sages: In the case of one who 
incites another’s dog against another, i.e., a third person, and he is 
injured, what is the halakha? The one who incited the animal against 
him is certainly exempt, since he did not cause the damage directly 
and neither did his property; but what is the halakha with regard to 
the owner of the dog? The Gemara explains the different sides of the 
question: Do we say that the owner of the dog can say to the injured 
party: What did I do to the dog? Or perhaps we say to him: Since 
you were aware that if others incite your dog it is prone to being 
affected by the incitement and attacking, you ought not to have kept 
it in your possession. Since you did, you are liable for the damage and 
the injuries it causes. 


Rabbi Zeira said: Come and hear a solution from the baraita: And 
an ox reverts to its former innocuous status if children pet it and 
nevertheless it does not gore. It can be inferred from this that if it 
gores when the children pet it, the owner would be liable to pay for 
the damage. An ox that gores because children pet it can be likened to 
one that gores because it was incited to do so, and nevertheless the 
mishna holds the owner liable. Abaye said: Is it taught in the baraita 
that ifit gored the owner is liable? Perhaps that is not what the baraita 
means. It merely means that if it gored it does not revert to innocuous 
status; but the owner is not liable for any of the damage caused by 
that goring because the children incited the animal to do so, and 
therefore nothing can be conclusively demonstrated from the baraita. 


The Gemara attempts to prove this point from another source: Come 
and hear a solution from a mishna (Sanhedrin 76b): If one incited a 
dog against another person, or incited a snake against another per- 
son, he is exempt. What, is it not that the one who incited the dog 
against him is exempt, but the owner of the dog is liable? The Gemara 
rejects this: No, say that even the one who incited the animal against 
him is exempt, as well as the owner. 


Rava said: Even if you say that one who incites the dog of another 
against yet another person" is liable, nevertheless if he incited the 
dog against himself, i.e., the dog bit the one who was inciting it to 
attack, he is exempt. What is the reason for this? Due to the principle 
that with regard to anyone who deviates from normative behavior in 
his actions, if another came along afterward and deviates from the 
norm with regard to the action the first has done and thereby causes 
damage to him, the one who causes the damage is exempt from liabil- 
ity. Since this individual deviated from the normative behavior and 
incited the dog against himself, the owner of the dog is not responsible 
for any damage the dog causes to him as a result, although generally 
speaking any time a dog bites it is in and of itself a deviation from its 
typical behavior and something for which its owner would normally 


be held liable. 


Rav Pappa said to Rava: It was stated in the name of Reish Lakish 

in accordance with your opinion, that if anyone deviates from norma- 
tive behavior in his actions, if another came along afterward and devi- 
ates from the norm with regard to the action the first has done and 

thereby causes damage to him, the one who causes the damage is 

exempt from liability. As Reish Lakish says: If there were two cows 

in the public domain, one prone in the street and the other one 

walking," if the walking cow kicked the prone cow," its owner is 

exempt from liability. But if the prone cow kicked the walking cow, 
its owner is liable. The rationale for this is that since it is typical behav- 
ior for cows to walk in the public domain and the prone cow deviated 

from this behavior, even if the walking cow also acted atypically and 

kicked the prone cow, the owner is exempt from liability. 


Rava said back to Rav Pappa: That is not in accordance with my opin- 
ion, as I would have held the owner of the walking cow liable in that 
case, because in my opinion we say to him on behalf of the prone cow: 
It is true that you have the right to tread on me in the public domain 
but you do not have the right to kick me, and therefore Rava’s and 
Reish Lakish’s opinions are not exactly the same. 
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MI S H N And what is the case of the ox that causes 

damage while on the property of the 
injured party," mentioned in an earlier mishna (1sb) that listed 
animals that are forewarned? If the animal gored, pushed, bit, 
squatted upon, or kicked another animal in the public domain, 
the owner is liable to pay half the cost of the damage if the ox was 
innocuous, but if it acted while on the property of the injured 
party, Rabbi Tarfon says: He must pay the full cost of the damage, 
and the Rabbis say: He must pay half the cost of the damage, as 
in any other case classified as Goring. 


Rabbi Tarfon said to the Rabbis: If in a place where the Torah 
was lenient with regard to damage classified as Eating and with 
regard to Trampling, specifically in the public domain, as the 
owner is exempt from liability, nevertheless the Torah was strict 
with regard to these forms of damage if they occurred on the 
property of the injured party, requiring him to pay the full cost 
of the damage, then in a place where the Torah was strict with 
regard to cases of damage classified as Goring, specifically in the 
public domain, requiring the owner liable to pay for half the cost 
of the damage, is it not right that we should be strict with regard 
to this form of damage if it occurs on the property of the injured 
party to likewise require the owner of the animal to pay the full 
cost of the damage? 


The Rabbis said to him: Although there is an a fortiori inference 
being applied here, still it is sufficient for the conclusion that 
emerges from an 4 fortiori inference to be like its source,” mean- 
ing that the halakha cannot be stricter with the inference than it is 
with the case that serves as the source of the inference. Therefore, 
just as one is liable to pay half the cost of the damage classified 
as Goring in the public domain, so too, for damage classified as 
Goring on the property of the injured party he is liable to pay only 
half the cost of the damage. 


Rabbi Tarfon said to them: If that is your opinion, then I as well 


will not derive an inference with regard to Goring from a 
different case of Goring. I will instead derive an inference with 
regard to Goring from Trampling: And if in a place where the 
Torah was lenient with regard to damage classified as Eating 
and Trampling, specifically in the public domain, as the owner 
is exempt from liability, nevertheless the Torah was strict with 
regard to damage classified as Goring, requiring him to pay half 
the cost of the damage, then in a place where the Torah was strict 
with regard to damage classified as Eating and Trampling, specifi- 
cally on the property of the injured party as the animal’s owner 
is obligated to pay the full cost of the damage, is it not right that 
we should be equally strict with regard to damage classified as 
Goring and require payment of the full cost of the damage in this 
case as well? 


The Rabbis said to him: Here as well, it is sufficient for the conclu- 
sion that emerges from an a fortiori inference to be like its source, 
and therefore, just as one is liable to pay half the cost of the dam- 
age classified as Goring in the public domain, so too, for damage 

classified as Goring on the property of the injured party he will 

be liable to pay only half the cost of the damage, as ultimately your 
inference still depends on the fact that for Goring in the public 

domain one pays half the cost of the damage. 
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HALAKHA 


An ox that causes damage while on the property of the 
injured party - prag mwa pra ww: If an ox caused dam- 
age by an action Classified as Goring, such as goring, biting 
or kicking, regardless of whether this took place in the public 
domain or on the property of the injured party, if it was an 
innocuous ox its owner must pay half the cost of the dam- 
age, and if it was forewarned he must pay the full cost of 
the damage, in accordance with the opinion of the Rabbis 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 1:7, 7:4; Shulhan 
Arukh, Hoshen Mishpat 389:11). 


NOTES 


It is sufficient for the conclusion that emerges from an 
a fortiori inference to be like its source — pan pa xa #7 
pma nid: Since an animal owner's liability for damage clas- 
sified as Goring while on the property of the injured party is 
not explicitly mentioned in the Torah, this halakha must be 
derived via an a fortiori inference from the halakhot of Eating 
and Trampling, and as such, the principle: It is sufficient for 
the conclusion that emerges from an a fortiori inference to 
be like its source, is applicable. 


BACKGROUND 


It is sufficient for the conclusion that emerges from an a 
fortiori inference to be like its source — nod purty xa) yt 
t33: This halakhic principle restricts the conclusion that may 
be derived from an a fortiori inference and prevents the estab- 
lishment of limitless leniencies or stringencies by creating 
ground rules for the implementation of such inferences. It is 
actually an extension of another principle described by the 
expression: If you grasped many, you did not grasp anything; 
if you grasped few, you grasped something. 


1397’1 p19: BAVA KAMMA: PEREKII-25A 157 


This file may not be reproduced or distributed in any form without express permission from the publisher 


xin 209 > mv pia an 103 
Sp PTA KANT IKIT KYTIN iT 
nwa DR T ÈY 2793 min) 
Dyan K7 39a PY PY PIN) 
aysw> win bp om nyaw 
19 22 PT Ngy OP WY TYIN 

iaa noh pan 


9P PPRT NPI - PI MY 7 3 
-iM bp PAKIT KDT in) 
KO aysw yaw DDT PIY roe 
ADIKE RIMP KIS IN 

JAYSW PNI TYI PIY PINT 


bp NDYL DN PR YT NT ORN 
TUYN KPIS PDT] TPE AIM) 
TY PN PT NWT OW pL 

swim bp 


UDA’ SIND APIWT AAV PIN 
vom nya 


Using an a fortiori inference it can be derived that if the 
Divine Presence reprimanded her she should hide for four- 
teen days — ov wy TYIN TIW wim dp: It is not immedi- 
ately clear what is the basis of the assumption that a reprimand 
by the Divine Presence should result in a banishment of exactly 
twice the length of the banishment for one who is reprimanded 
by a father. Rabbeinu Tam suggests that it is based on the 
Gemara's statement (see Nidda 31a) that God contributes to 
a person's creation in a manner equivalent to the combined 
contribution of both of his parents. According to this, God's 
contribution is twice as much as his father's. Tosafot also quote 
a different explanation: There is no penalty of banishment in 
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NOTES 


G E M A And is it true that Rabbi Tarfon does not 

accept the principle of: It is sufficient for 
the conclusion that emerges from an a fortiori inference to be like 
its source? But that cannot be, as the principle that begins with: It 
is sufficient, is an aspect of Torah law, as it is taught in a baraita: 
The Sages said that one of the ways in which the Torah may be 
interpreted is by an a fortiori inference. How is this so? It is written 
(Numbers 12:14): “And the Lord said to Moses: If her father had 
but spit in her face, should she not hide in shame seven days? 
Let her be shut up seven days outside the camp, and after that she 
shall be brought in again,” and therefore, using an a fortiori inference 
it can be derived that if the Divine Presence reprimanded her, 
she should hide in shame for fourteen days.’ Why was Miriam 
banished for only seven days? Rather, it is because it is sufficient 
for the conclusion that emerged from the a fortiori inference to be 
like the source of the inference. Consequently, this principle is 
mandated by the Torah itself. 


The Gemara answers: When Rabbi Tarfon does not accept the 
principle: It is sufficient, it is where this principle completely 
refutes the a fortiori inference, leaving no halakha derived from it. 
But where it does not completely refute the a fortiori inference, 
Rabbi Tarfon accepts the principle: It is sufficient. Consequently, 
there, with regard to Miriam, the seven days during which she 
deserved to be banished from the camp due to the rebuke of the 
Divine Presence were not written, so the a fortiori inference came 
and brought those days plus additional days, adding up to a total of 
fourteen, and then the principle: It is sufficient, came and removed 
seven days and left seven days intact. Consequently, the a fortiori 
inference was effective with regard to the seven days during which 
she was banished from the camp. 


But here, payment for half the cost of the damage is written 
explicitly in the Torah with regard to the halakha of Goring in the 
public domain, and the a fortiori inference comes and brings an 
additional payment for half the cost of the damage, forming a 
payment of the full cost of the damage. If you interpret the halakha 
employing the principle: It is sufficient, to reduce the payment to 
half the cost of the damage, this completely refutes the a fortiori 
inference, as no halakha would be derived from the inference; the 
initial payment for half the cost of the damage was written explicitly 
in the Torah. Consequently, in this case, Rabbi Tarfon does not 
employ the principle: It is sufficient. 


The Gemara asks: And how do the Rabbis understand this matter? 
How do they respond to Rabbi Tarfon’s reasoning? The Gemara 
answers: In their opinion, the seven days during which Miriam had 
to be banished due to the reprimand she received from the Divine 
Presence are in fact written in the Torah: “Let her be shut up seven 
days.”" This indicates that the a fortiori inference is not required to 
teach the halakha of the seven days she was banished, as it would 
have added only the extra seven days. This means that according to 
the Rabbis, there is a source in the Torah that the principle: It is 
sufficient, is employed even when it refutes the a fortiori inference 
completely. 


the Torah shorter than seven days, and in the case of a person 
afflicted with leprosy, it sometimes occurs that two such ban- 
ishments occur in immediate succession. Consequently, if the a 
fortiori inference indicates a need to apply a longer banishment 
due to the reprimand of the Divine Presence than one would 
receive due to the reprimand of a parent, it stands to reason 
that the larger unit of banishment would be in effect, and that 
is fourteen days. 


Let her be shut up seven days — 03? nyaw son: The dispute 
between Rabbi Tarfon and the Rabbis ultimately concerns the 
correct interpretation of the biblical verse. Rabbi Tarfon holds 


that the verse discusses what would have happened to Miriam 
if she had been reprimanded by her father, and explains that 
she would have been banished for seven days. Applying that 
information to understand how long she should be banished 
after having been reprimanded by God requires an a fortiori 
inference. By contrast, according to the Rabbis the purpose 
of the verse was to indicate that just as she would have been 
banished for seven days had she been reprimanded by her 
father, she must similarly be banished due to the reprimand of 
the Divine Presence. Consequently, according to the Rabbis the 
banishment is stated explicitly in the text. 
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The Gemara asks: And what would Rabbi Tarfon say about that 
reasoning? The Gemara answers: He would say that this verse: 
“Let her be shut up seven days,” is necessary to teach us the basic 
fact that we interpret the halakha according to the principle: It 
is sufficient for the conclusion that emerges from an a fortiori 
inference to be like its source. 


The Gemara asks: And what would the Rabbis say in response? 
The Gemara answers: They would point out that a different verse 
is written about Miriam: “And Miriam was shut up outside the 
camp seven days” (Numbers 12:15). The Gemara asks: And how 
would Rabbi Tarfon respond to that? The Gemara answers: That 
verse teaches that we interpret the halakha according to the prin- 
ciple: It is sufficient, even generally, and not only in this specific 
case. And this point is necessary so that you do not say: Here the 
principle: It is sufficient, is employed due to respect for Moses, 
but generally that is not done. This verse therefore teaches us 
that this is not so. 


Rav Pappa said to Abaye: Is the fandamental principle: It is suf- 
ficient for the conclusion that emerges from an a fortiori inference 
to be like its source, actually accepted by all authorities? But there 
is this tanna, who does not interpret the halakha in accordance 
with the principle: It is sufficient, even though it is a case where 
the principle does not refute the a fortiori inference completely. 
As it is taught in a baraita: From where is it derived that the 
semen of a man who experiences a gonorrhea-like discharge 
[zav]" imparts ritual impurity by someone carrying it as well as 
by coming into contact with it, just as the actual gonorrhea-like 
discharge does? It is a logical derivation from an a fortiori infer- 
ence: Just as spittle, which is ritually pure when coming from a 
person who is ritually pure, is impure when coming from some- 
one like a zav who is impure, is it not logical that semen, which 
is impure when coming from someone who is pure, should be 
impure when coming from someone who is impure? 


And the tanna brings this derivation and applies it whether dis- 
cussing ritual impurity imparted by contact or whether discuss- 
ing impurity imparted by carrying. And why is this the case? Let 
us say: The a fortiori inference is effective in teaching that the 
semen of a zav imparts ritual impurity by contact alone, as is the 
halakha with regard to the semen ofa pure man, and the principle: 
It is sufficient, is effective by limiting the scope of the a fortiori 
inference to exclude the semen of a zav from imparting ritual 
impurity by carrying. Since the tanna does not formulate his 
derivation in this manner, it appears that he rejects the principle: 
It is sufficient, in all situations. 


HALAKHA 


Semen of a zav — ata 717: Semen from a zav imparts ritual 
impurity by contact or by carrying, as itis impossible for semen 
to come out without small drops of ziva accompanying it, and 


Zav — 31: This refers to a man who experiences a gonorrhea-like 
discharge. The halakhot relating to the severe ritual impurity 
caused by this condition are detailed in the Torah (Leviticus 
15:1-15) and in tractate Zavim. The zav becomes ritually impure 
as a result of the secretion of a white, pus-like discharge from 
his penis. A man who experiences a discharge of that kind 
on one occasion becomes ritually impure for one day, like a 
man who has discharged semen. If he experiences a second 
discharge on the same day or the following day, or a pro- 
longed initial discharge, he contracts the more severe ritual 
impurity of a zav, which lasts seven days. If he experiences 


BACKGROUND 


Ziva imparts ritual impurity by contact or by carrying. This is 
in accordance with the opinion of Rabbi Yehoshua (Rambam 
Sefer Tahara, Hilkhot Metamei Mishkav UMoshav 1:14). 


a third discharge within the next twenty-four hours, he is a 
full-fledged zav and is obligated to bring a pair of doves, one 
for a sin-offering and one for a burnt-offering, as part of his 
purification process. 

The female counterpart of the zav is the zava. Although 
from a halakhic standpoint the halakhot governing the ritual 
impurity of the two are virtually identical, the symptoms of a 
zava are different. A zava does not suffer from gonorrhea but 
rather from uterine bleeding extending beyond the duration of 
her normal menstrual period. This can be caused by hormonal 
disruptions of the menstrual cycle or by other conditions. 
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And if you would say that the a fortiori inference was not necessary 
to teach that the seminal emission of the zav imparts ritual impurity 
by contact, as it is certainly no less impure than if it had come 
from a man who was pure, so the inference was necessary only to 
teach that the semen of a zav imparts impurity by carrying, this 
is not correct. In fact, it was necessary to teach this point, as it 
may enter your mind to say that since it is written in the verse: “If 
there be among you any man that is not clean because of something 
that happens to him by night” (Deuteronomy 23:11), this means 
that a seminal emission is ritually impure if it came from someone 
who had something happen to him, and this causes him to experi- 
ence the emission, but the verse is excluding this zav, who did 
not have something happen to him to cause him to experience 
the emission, but rather another matter, i.e., his gonorrhea-like 
condition, caused him to experience the emission. Consequently, 
it teaches us that this is incorrect. 


Abaye responded: In the verse “something that happens to him by 
night,’ is it also written: But not another matter? This limiting 
clause is not written in the verse, and therefore the halakha that the 
semen ofa zav imparts ritual impurity by contact can be understood 
from the explicit verse in the Torah, and there is no need to derive 
it from an a fortiori inference. Therefore, the only function of the 
a fortiori inference is to teach the halakha that the semen of a zav 
imparts impurity by carrying. Applying the principle: It is sufficient, 
would refute the a fortiori inference completely, so there is no proof 
that the tanna would apply the principle in all circumstances. 


Once the Gemara raised the issue, it clarifies: And who is the 
tanna about whom you heard that he said: Semen of a zav imparts 
ritual impurity by carrying? It was not Rabbi Eliezer and not 
Rabbi Yehoshua. As we learned in a baraita: Semen of a zav 
imparts ritual impurity by contact but it does not impart ritual 
impurity by carrying; this is the statement of Rabbi Eliezer. And 
Rabbi Yehoshua says: It also imparts ritual impurity by carrying, 
as it is impossible for semen to emerge without small drops of 
gonorrhea-like discharge [ziva] accompanying it." 


Rabbi Yehoshua says there that the semen of a zav imparts ritual 
impurity by carrying only because it is impossible for semen to 
emerge without small drops of ziva accompanying it. This indicates 
that if not for this reason, the semen would not impart ritual impu- 
rity by carrying, according to the opinions of both Rabbi Yehoshua 
and Rabbi Eliezer. The Gemara explains: Rather, it must be that 
this tanna is the one who holds the opinion that the semen of a zav 
imparts ritual impurity by carrying, as we learned in a mishna list- 
ing the sources of ritual impurity (Kelim 1:3): Of a greater degree 
than the ritual impurities listed previously in the mishna, i.e., the 
impurity ofa creeping animal, semen, and one who contracted ritual 
impurity from a corpse, 


NOTES 


It is impossible for semen to emerge without small drops of 
ziva accompanying it - 72 myn xba WK ox: Rabbeinu 
Hananel writes that although it may appear that there is no 
practical difference between the opinion of the tanna who 
derives the halakha that the semen of a zav imparts ritual impu- 
rity by carrying from an a fortiori inference, and the opinion of 
Rabbi Yehoshua, who attributes this halakha to the fact that it is 
impossible for semen to come out without small drops of ziva 
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accompanying it, there is nevertheless a difference between their 
opinions with regard to a zav who is in the middle of counting his 
seven clean days. At this point he still has the halakhic status of a 
zav butis not actually experiencing the discharges. Consequently, 
according to Rabbi Yehoshua, his semen, which can be presumed 
free of ziva, would not impart ritual impurity by carrying. The 
tanna who derives this halakha from the halakha of spittle, via 
an a fortiori inference, would hold that it does. 
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are the ziva ofa zav," and his spittle, and his semen," and his urine, 
and the blood of a menstruating woman," all of which impart 
impurity both by touching and by carrying. 


The Gemara questions this assertion: But perhaps here too the 
reason for the severity of ritual impurity of the semen is indeed 
because it is impossible for it to emerge without small drops of 
ziva accompanying it, but it is not due to the impurity of the semen 
itself. The Gemara rejects this opinion: If that would be so, let the 
tanna of the mishna teach it in the list of bodily fluids along with, 
meaning list it immediately following, his ziva. What is different 
about semen that he teaches it along with: His spittle? Rather, it 
is because its halakha comes from, i.e., it is derived from, that of his 
spittle, and therefore the semen itselfimparts impurity by carrying, 
even if there would not be small drops of ziva accompanying it. 


The Gemara returns to the primary discussion concerning the prin- 
ciple: It is sufficient for the conclusion that emerges from an a for- 
tiori inference to be like its source. Rav Aha of Difti said to Ravina: 
But there is this tanna who does not apply the principle: It is suf- 
ficient, at all, even though such application would not refute the 

entire a fortiori inference. As it is taught in a baraita: From where 

is it derived that a thick mat? can contract ritual impurity from a 

corpse?" It is a logical derivation based on an a fortiori inference: 
And just as small clay vessels,” into which even a finger cannot be 

inserted because of their narrow opening and which remain ritually 
pure despite contact with a zav, nevertheless become impure if 
present under one roof with a corpse, then is it not right that a mat, 
which can become impure due to contact with a zav, will similarly 
become impure if present under one roof with a corpse? 


And the tanna cites this a fortiori inference both to derive the 
halakha that the mat becomes ritually impure with impurity that 
lasts until nightfall, as it would if it were to come into contact 
with a zav, and to derive that the mat becomes ritually impure 
with impurity that lasts for seven days, as would any vessel that 
contracted ritual impurity from a corpse. And why does he do 
so? Say instead that the a fortiori inference is effective in deriving 
the halakha that the mat can contract ritual impurity from a corpse, 
but only with regard to rendering it impure until nightfall, and 
also say that the principle: It is sufficient, is effective by limiting 
the scope of the a fortiori inference to exclude the possibility that 
the mat would be rendered impure for seven days. 


BACKGROUND 


Thick mat — y9: This type of mat is woven from reeds and similar 
materials, but unlike the ordinary mats that were usually woven 
from whole reeds, this type was made from individual pieces and 
perhaps from the soft insides of the reeds. It was generally softer 
than the ordinary mats. 


From where is it derived that a thick mat can contract ritual 
impurity from a corpse — 33 Mga y9: This question arises 
because the Torah (Numbers 31:20), in discussing the ritual impu- 
rity imparted by a corpse, makes mention only of clothing, leather 
goods, and items manufactured from wood. Consequently, the 
baraita inquires about the basis for saying that ritual impurity can 
also be transferred to a mat, which does not fall into any of those 
categories (Rashi). 


NOTES 


Small clay vessels — m3¥/ p23: Clay vessels were used to hold 
liquids, primarily oil. The small vessels referred to here were appar- 
ently clay vessels used to hold fragrant oils. They were generally 
small because they were used for containing minute amounts of 
the perfumes, and they were equipped with an extremely small 
spout in order to prevent the fragrance from dissipating. 


Small vessels — Dap 733: Rashi explains that this is referring to 
small clay vessels that do not contract ritual impurity via their outer 
surface (Kelim 2:1), and since the mouth of the vessel is too narrow 
for a zav to insert even one finger inside, they cannot be rendered 
impure by his touch. Moreover, they do not contract ritual impurity 
via movement, as an item that cannot be rendered impure via 
touch likewise cannot be rendered impure via movement. 


HALAKHA 


The ziva of a zav - at by jait: The ziva of a zav is 
a primary source of ritual impurity and it imparts 
that impurity by touch and by carrying. No minimal 
quantity of fluid is necessary for it to impart the 
impurity (Rambam Sefer Tahara, Hilkhot Metamei 
Mishkav UMoshav 1:12). 


His spittle and his semen, etc. — iy% naw jpn 
"11: The spittle, semen, and urine of a zav are each 
primary sources of ritual impurity, and each imparts 
that impurity by touch and by carrying. No minimal 
quantity of fluid is necessary for it to impart the 
impurity (Rambam Sefer Tahara, Hilkhot Metamei 
Mishkav UMoshav 1:14). 


The blood of a menstruating woman - 71737 07: 
The blood of a menstruating woman, a zava, and 
a woman who gave birth impart ritual impurity by 
touch and by carrying. No minimal quantity of fluid 
is necessary for it to impart ritual impurity (Rambam 
Sefer Tahara, Hilkhot Metamei Mishkav UMoshav 1:8). 
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The tanna derives it from the halakha of a mat that 
came into contact with the carcass of a creeping ani- 
mal — #9 om y Wwa yaan xan: This statement can be 
understood in two different ways. One possibility is that 
the tanna does not derive the halakha with regard to the 
susceptibility of the mat to ritual impurity imparted by a 


corpse directly through an a fortiori inference 


rom the 


case of small vessels handled by a zav; rather, he derives 
this halakha through a verbal analogy from the halakha of 


a mat that came into contact with the carcass o 


ing animal, and it is that halakha that is derived through 


an a fortiori inference from the halakhot of the zav. 


Alternatively, 


he Gemara may be saying tha 


a creep- 


the lan- 


guage of the baraita should be emended to remove all 


mention 


he talm 


Free — 713512: A verbal analogy is usua 
wo identical or very similar expressions appearing in 
wo disparate sections of the Torah. As a result of the two 
expressions appearing in the contex 
opics, the analogy instructs us to ta 


of ritual impurity imparted by a corpse and 
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udic passage. 


to 
ya 


Rashi cites both of these opinions and 


of 


ly drawn between 


of different legal 
e a halakha from 


one context and apply it to the other context in which this 


D 


p 


on 
A diff 
strength 
arity be 


be 


and one 
he Tora 


appear, i 


evidence that the analogy is a Torah edict that canno 
refuted. Others hold that only when an analogy is free on 
both sides, i.e., when the words on which the analogy is 
based are extraneous in both of the places where t 


of a verbal analogy. Some say that the very si 


can therefore assume that it was included 
h for the purpose of the verbal analogy, thi 


s it considered incontrovertible, while if it is 


ween two expressions is enough to construc 
verbal analogy, but such an analogy can be refuted if sig- 
nificant halakhic differences between the two areas can 
ound. Despite this, if one of the expressions utilized 
he analogy is free, i.e., if it is extraneous in its own con 


rticular halakha was not expressly mentioned. The prin- 
ciple of verbal analogy is limited first and foremost by the 
accepted halakha that one cannot infer a verbal analogy 
his own; it is valid only if based on ancient tradition. 
ference of opinion exists with regard to the 


mi- 


o% 


by 
ext 
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sis 
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on one side, it can be refuted if there is reason to do so. 


162 


BAVA KAMMA ` PEREK II: 25B °:113.97’4 p15 


yang 31 YI NT 7d =A TWX 
xanax mh TIKIAK ANDI 
OND TA? TD ywa yaan 
PDD TAKIT PT) Ppa YW yan 
VWI pray - ata DTW DvP 
NOD NPY PT is - 313 MOBY YI 

ry ws 


“32” Vax 27172 NAI yon KYN 
AMAA "NYY TBS” WIEN YW "Hy! 
yan - YW Waxy "yy 73a" 712 
-DAI WONT "YI TAI" QK IIND 

Ja xb yan 


Treg) was — TDN wT TON 
mwas NAVA jy yw ma 
TWII NAVN PRY NAI VN 

PNI NIY 


DPIN YW IRTI MIIN OKY 
WN UNE IX” INST YI naw) 
IWY WN IN” D PADI NN NYA 
naswa ma DD YW bea ye 
voy mem wre ay NIY VN 

PYL NIJ 


TYPI NITIN 
JADR mya yaw 27 


be reproduced or distributed in any form without express permission from the publisher 


Ravina said to Rav Aha: This question was already raised by 
Rav Nahman bar Zekharya to Abaye, and Abaye said to him in 
response: This tanna does not derive the halakha with regard to the 
mat through an a fortiori inference from the case of a zav. Rather, he 
derives it from the halakha of a mat that came into contact with 
the carcass of a creeping animal," and this is what he is saying: The 
first derivation is as follows: From where is it derived that a mat" 
is susceptible to impurity imparted by the carcass of a creeping 
animal? And it is a logical derivation based on an a fortiori infer- 
ence: And just as small vessels, which remain pure despite contact 
with a zav, nevertheless become impure from contact with the 
carcass of a creeping animal, is it not right that a mat, which 
becomes impure from the impurity of a zav, will likewise become 
impure from contact with the carcass of a creeping animal? 


The second derivation is as follows: But from where is it derived 
that a mat contracts impurity from a corpse? It is derived through 
a verbal analogy. With regard to impurity imparted by the carcass 
ofa creeping animal, it is stated: “Or a garment or leather” (Levit- 
icus 11:32), and with regard to impurity imparted by a corpse it is 
stated: “A garment, or anything made of leather” (Numbers 31:20). 
Just as with regard to the terms “garment” and “leather” stated 
with regard to a creeping animal, a mat becomes impure from it, 
so too with regard to the terms “garment” and “leather” stated 
with regard to a corpse, a mat becomes impure from it. 


» 


The Gemara notes: It must be that the words “garment” and “leather’ 
are free," i.e., those terms must be extraneous in their contexts, and 
the Torah included them for the express purpose of establishing the 
verbal analogy, as a verbal analogy that is based on otherwise extra- 
neous terms cannot be logically refuted. Because if these terms are 

not free, the verbal analogy can be refuted: What is unique about 

a creeping animal? It is unique in that it renders items impure even 

by means of contact with a lentil-bulk of a creeping animal. Shall 

you also say that this is the case with regard to a corpse, whose 

halakhot are less strict in that it does not render items impure by 
means of contact with a lentil-bulk of a corpse but rather by means 

of contact with an olive-bulk? Unless the terms are free, the analogy 
can be refuted. 


The Gemara affirms: Indeed, the terms are free. The Gemara proves 

that the terms “garment” and “leather” are extraneous in their con- 
text. Now, since ritual impurity imparted by contact with a creep- 
ing animal is juxtaposed to ritual impurity imparted by contact 
with semen, as it is written: “And one who comes into contact with 

anyone impure with impurity imparted by a corpse, or a man from 

whom semen is emitted” (Leviticus 22:4), and juxtaposed to that 

verse is the verse: “Or a man who touches any creeping animal 

which makes him impure, or a person who may make him impure 

with any impurity that he has” (Leviticus 22:5); and it is written 

with regard to the impurity of semen: “And every garment and all 

leather that has semen on it shall be washed with water and will be 

impure until evening” (Leviticus 15:17), since the verses appear next 
to each other, the halakhot of each can be derived from the other. 


Consequently, why do I need the words “garment” and “leather” 
that the Merciful One wrote with regard to a creeping animal? 

The relevant halakha could be derived from the halakhot of seminal 

impurity. Consequently, learn from it that “garment” and “leather” 
were mentioned to render them free, i.e., extraneous, but the 

Torah included them for the express purpose of establishing the 

verbal analogy. 


Mat — y3: A mat, which is woven from ropes and reeds and 
other similar materials, is by Torah law susceptible to contract- 
ing ritual impurity imparted by a zav via treading. Similarly, it 


HALAKHA 


is susceptible to the impurity imparted by a corpse and to 
other types of ritual impurity (Rambam Sefer Tahara, Hilkhot 
Kelim 1:13, 23:1). 
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The Gemara comments: And still, the terms “garment” and “leather” 
are free only from one side of the verbal analogy, because although 
the terms “garment” and “leather,” stated with regard to ritual impurity 
imparted by a creeping animal, are extraneous in their context, as the 
relevant halakha could have been derived in another manner, those 
terms stated with regard to impurity imparted by a corpse are not 
extraneous in their context. This works out well according to the one 
who says that with regard to a verbal analogy that is free from only 
one side, one can derive from it and one cannot refute it logically; 
it is well. But according to the one who says that one can derive a 
halakha from a verbal analogy of this kind and one can also refute it 
logically, what can be said? It has already been established that the 
carcass of a creeping animal is stricter in some senses than a corpse. 


The Gemara answers: The terms “garment” and “leather,” as stated 
with regard to impurity imparted by a corpse, are also free. Since 
the impurity of a corpse is juxtaposed with that of semen, as it is 
written: “And one who comes into contact with anyone impure 
with impurity imparted bya corpse, or a man from whom semen is 
emitted” (Leviticus 22:4), and it is written with regard to semen: 
“And every garment and all leather that has semen on it” (Leviticus 
15:17), why do I need the terms “garment” and “leather” that the 
Merciful One wrote with regard to impurity imparted by a corpse? 
Learn from it that they are mentioned in order to render them free, 
and therefore it is free from both sides. 


The Gemara questions this from a different angle: This works out well 

according to the one who says: Infer the halakha from it and inter- 
pret it according to its new place. This would mean that the halakha 

that a mat becomes impure from a corpse is derived from the halakha 

that a mat becomes impure from semen, but the details of that impu- 
rity, i.e., the length of the time it is impure, are interpreted according 
to the halakhot of impurity imparted by a corpse, for seven days. But 

according to the one who says: Infer the halakha from it and infer 
the details of the halakha from it as well, which would mean that the 

details of the impurity would also be interpreted according to the 

halakhot of impurity imparted by semen, what can be said? According 

to the latter opinion, it should be concluded that just as the impurity 
imparted to a mat by the carcass of a creeping animal lasts only until 

nightfall, so too, a mat rendered impure by a corpse remains impure 

only until nightfall. 


In response to this, Rava said: This opinion does not lead to that 
conclusion, as there is a Torah edict indicating otherwise. The verse 
states (Numbers 31:24): “And you shall wash your garments on the 
seventh day.” This teaches that any ritually impure items that you 
render impure due to contact with a corpse must remain impure for 
a period of no less than seven days." Therefore, since it has been 
inferred that the mat is susceptible to the impurity imparted by a 
corpse, it automatically falls into the same category of other items 
similarly rendered impure by a corpse and must remain impure for a 
period of at least seven days. 


§ Up to this point, the Gemara discussed how to properly apply the 
principle: It is sufficient for the conclusion that emerges from an 
a fortiori inference to be like its source. It now returns to discussing 
the main subject of the mishna, which is the various views concerning 
Goring, the primary category of damage. The Gemara suggests: And 
let one be held liable for Eating and Trampling if these take place 
in the public domain. This can be inferred via an a fortiori inference, 
as follows: And if with regard to damage classified as Goring, for 
which, ifit took place on the property of the injured party, according 
to the Rabbis one is liable to pay only half the cost of the damage, yet 
the owner of the animal is nevertheless liable for damage caused in 
the public domain, then with regard to damage classified as Eating 
and Trampling, whose halakhot are more strict, as one pays the full 
cost of the damage caused on the property of the injured party, is it 
not right that one should be liable for damage caused in the public 
domain? 


from the publisher 


HALAKHA 

No less than seven days - yawn pna im xd: Any 
humans or vessels which contract ritual impurity of a 
corpse remain impure for seven days. For example, one 
that was rendered impure by touching an item that was 
rendered impure from contact with a corpse, or one who 
became impure by being under the same tent with an 
impure object that imparts impurity in a tent, or by car- 
rying one, will remain impure for a period of seven days 
(Rambam Sefer Tahara, Hilkhot Tumat Met 5:1). 
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NOTES §——¥—__—_—_—_- 
Only half the cost of the damage - p12 sn xx: The early 
authorities disagree as to the extent of this suggestion. 
Tosafot write that this payment for half the damages would 
be given from the proceeds of the sale of the animal but 
not from the owner's superior-quality land, as is the case 
when paying for half the cost of the damage classified as 
Goring of an innocuous ox. The Maharsha disagrees and 
says that the payment would in any case be given from 
his superior-quality land, as the Torah states explicitly with 
regard to damage caused by Eating and Trampling: “The 


(Exodus 22:4). 


The verse states, they shall also divide - ps} xp Wax: 
This phrase is superfluous, as the verse has already said: 
“And divide its monetary value” Consequently, Rabbi 
Yohanan teaches that this extra phrase comes to teach that 
he obligation to pay half the cost of the damage caused 
by an innocuous ox is binding wherever the damage may 
have been caused. 
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best of his field and the best of his vineyard he shall pay” 
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The Gemara rejects this: The verse states with regard to Eating 
or Trampling (Exodus 22:4): “And it consumed in the field of 
another,” meaning that one’s liability for this form of damage is 
limited to damage caused on the property of the injured party, but 
not for damage caused in the public domain. 


The Gemara asks: Are we saying that based on the a fortiori infer- 
ence one should have to pay the full cost of the damage caused in 
the public domain for Eating and Trampling? That would be false, 
as the verse indicating one’s liability to pay the full cost of the 
damage limits the application to damage caused in “the field of 
another.” We are saying only that he should be liable for half 
the cost of the damage there, just as with regard to Goring. 


The Gemara rejects this as well: This is also incorrect, as the verse 
states with regard to the payment of half the damages: “And divide 
its monetary value” (Exodus 21:35). The use of the expression “its 
monetary value,’ and not “the monetary value,’ emphasizes that it 
is specifically the price of this ox that caused damage classified as 
Goring whose money will be divided, i.e., the owner of the ox will 
be obligated to pay half the cost of the damage, but not the price of 
another, i.e., not in other cases of damage caused by one’s ox. 


The Gemara suggests a derivation from a different inference: And 
let one be held liable to pay only half the cost of the damage" 
caused by Eating and Trampling even if the incident took place on 
the property of the injured party. This can be inferred via an a 
fortiori inference drawn from Goring, as follows: And if for damage 
classified as Goring, which is governed by a stricter halakha, as one 
is held liable for damage classified as Goring even if it occurs in the 
public domain, yet one nevertheless pays only half the cost of the 
damage caused on the property of the injured party, then with 
regard to damage classified as Eating and Trampling, which are 
governed by more lenient halakhot, as one is completely exempt 
from liability for damage caused in the public domain, is it not 
right that he should have to pay only half the cost of the damage 
caused on the property of the injured party? 


The Gemara answers: The verse states with regard to Eating and 
Trampling: “The best of his field and the best of his vineyard he 
shall pay” (Exodus 22:4). The intent of the verse is to emphasize 
that the owner of the ox pays a proper, meaning complete, amount 
of payment, and not half the cost of the damage. 


The Gemara suggests a derivation from a different inference: And 
let one not be held liable at all with regard to damage classified as 
Goring in the public domain. This can be inferred via an a fortiori 
inference, as follows: And if for damage classified as Eating and 
Trampling, for which one is liable to pay the full cost of the dam- 
age for incidents that took place on the property of the injured 
party, one is completely exempt for damage caused in the public 
domain, then with regard to damage classified as Goring, which 
is governed by a more lenient halakha, as one is held liable for 
only half the cost of the damage caused on the property of the 
injured party, is it not right that one should be exempt in the 
public domain? 


Rabbi Yohanan said: The verse states in reference to an innocuous 
ox: “And the carcass they shall also divide” (Exodus 21:35)," to 
indicate that there is no difference with regard to the payment of 
half the cost of the damage, whether the damage occurs in a public 
domain or whether it occurs on private property. 
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The Gemara suggests a derivation from a different inference: And 

let a person who inadvertently kills another be liable to pay ran- 
som. This can be inferred via an a fortiori inference, as follows: And 

if the owner of an ox, who is not liable to pay the four types of 
indemnity, i.e., pain, medical costs, loss of livelihood, and humili- 
ation, ifhis ox injures a person, is nevertheless liable to pay ransom 

if it killed someone, then with regard to a person, who is liable to 

pay the four types of indemnity if he injures another, is it not right 

that he should be liable to pay ransom if he were to kill him? 


The Gemara answers: The verse states with regard to an ox killing 
a person: “He shall give for the redemption of his life whatever is 
imposed upon him” (Exodus 21:30). “Upon him”: This means 
upon the owner ofan ox who kills a person, but not upon a person 
who kills another. 


The Gemara suggests the reverse derivation: And let the owner of 
an ox that injured a person be liable to pay the four types of indem- 
nity. This can be inferred via an a fortiori inference, as follows: And 
ifa person, who is not obligated to pay ransom if he kills someone, 
is nevertheless liable to pay four types of indemnity if he injures 
another, then with regard to the owner of an ox, who is liable to 
pay ransom, is it not right that he should also be liable to pay the 
four types of indemnity? 


The Gemara answers: The verse states with regard to this matter: 
“And ifa man maims another” (Leviticus 24:19)," from which it can 
be derived that this halakha applies when a man harms another 
person but not when an ox harms another person. 


§ A dilemma was raised before the Sages: With regard to Tram- 
pling, in the case of an animal that tramples a child in the court- 
yard of the injured party" and kills the child, what is the halakha 
with regard to the liability of the owner of the animal to pay 
ransom? The Gemara explains the different sides of the question: 
Do we say that this halakha is just as it is with regard to Goring? 
Accordingly, just as with regard to Goring, once an animal has 
gored two or three times this becomes defined as its usual manner 
and therefore it is deemed forewarned and the owner must pay 
ransom in the event that it kills a person by an act classified as 
Goring, here too it is not different, as with regard to the category 
of Trampling the owner is deemed forewarned from the start and 
he must therefore pay ransom. 


Or perhaps, should we say that the halakha with regard to Goring 
is more stringent, as Goring requires the animal's intent to cause 
damage, and that is why the owner must pay ransom in the event 
of a death; but in a case of Trampling, where there is no intent to 
cause damage, the owner would be exempt from paying ransom? 


The Gemara suggests: Come and hear a solution to this dilemma 
from a baraita: If one brought his ox into the courtyard of a home- 
owner without his permission, and it gored the homeowner and 
he died, the ox is killed by stoning and the owner of the ox 
is obligated to pay the full amount of the ransom, regardless of 
whether the animal was innocuous or forewarned. This is the 
statement of Rabbi Tarfon. 


HALAKHA 


A man maims another — imvaya...w°x: Only a person that 
harms another person is obligated to pay the four types of 
indemnity in addition to compensating for the damage itself. 
These payments do not apply in a case where the damage was 
caused by an animal or any other entity under his responsibility 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 7:3). 


Trampling of an animal that tramples a child in the courtyard 
of the victim - pran wna pivn yas by aps bar: If an animal 


ee ee 


was on the property of another, and while there it trampled the 
child of the owner of the property to death, the owner of the 
animal must pay ransom, in accordance with the conclusion of 
the Gemara. The same applies if the child was killed by an act 
classified as Eating. The Maggid Mishne says there is no ransom 
payment if the child was killed by Trampling or Eating in the 
public domain, as one is liable for these primary categories of 
damage only when they are carried out on the property of the 
victim (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 10:13). 
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Trampling - bsya maim dpa ad nar: Just as Rabbi 
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Tarfon derived from the use of this a fortiori inference ohwp - OF Wax Jha wi 
his opinion that the owner of an innocuous ox must pay MN Dwa nwa qpiD yn 


the full cost of the damage it caused on the property 


of the injured party (see 14a), he derives from the very KOK Kby aan nim bon = 


same a fortiori inference that the owner of an innocuous 
ox must pay the full ransom if it kills a person on the 
victim's own property. 
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The Gemara proceeds to clarify: From where does Rabbi Tarfon derive 
that with regard to an innocuous ox the owner must also pay the full 
amount of the ransom? Is it not because he holds in accordance with 
the opinion of Rabbi Yosei HaGelili, who says that the owner of an 
innocuous ox that killed a person pays half the ransom if the incident 
took place in the public domain? And he derived this ruling via an 
a fortiori inference from the halakhot of Trampling:" And if in a case 
of Trampling, for which one is exempted entirely from liability when it 
occurs in the public domain, one must nevertheless pay the full ransom 
if the incident took place on the property of the injured party, with 
regard to Goring, for which one must pay half the ransom when it occurs 
in the public domain, is it not right that one should be obligated to pay 
full ransom for an incident that took place on the property of the injured 
party? Evidently, it is clear that there is a ransom payment in the case 
of Trampling. 


Rav Shimi of Neharde’a said: It is possible to explain that the tanna 

derived his a fortiori inference from damage caused by Trampling: And 

ifin a case of Trampling, for which one is completely exempt from liabil- 
ity when it happens in the public domain, one pays the full cost of the 

damage done on the property of the injured party, with regard to Goring, 
for which one must pay half the ransom payment if the ox kills a person 

in the public domain, is it not right that one would certainly be obligated 

to pay the full ransom if the person was killed on his own property? 

According to this reasoning there is no indication that one pays aransom 

payment in the case of a child that was killed by Trampling. 


The Gemara asks: But if this is the basis for Rabbi Tarfon’s opinion, 
let the Gemara refute it in this way: What can be learned about 
ransom from damage caused by Trampling? These same halakhot 
apply to Fire; nevertheless, there is no obligation to pay ransom when 
a person is killed by Fire, as was stated explicitly in a baraita above (10a). 
Consequently, the attempt to derive an a fortiori inference about ransom 
from Trampling is obviously flawed. The Gemara answers: The a fortiori 
inference can be based on the damage to concealed articles caused by 
Trampling on the property of the injured party. One would be exempt 
for damage such as this ifit were caused by Fire. 


The Gemara responds to this challenge with a different one: What is 
notable about damage to concealed articles caused by Trampling? It 
is notable in that these same halakhot apply to the category of Pit, 
but nevertheless there is no ransom paid if a person is killed by a pit. 
Consequently, an attempt to derive an a fortiori inference about ransom 
from this halakha is obviously flawed. The Gemara answers: The a forti- 
ori inference can be based on damage caused to vessels by Trampling 
on the property of the injured party. One would be exempt for damage 
of this nature if it were caused by a pit. 


The Gemara rejects this as well: What is notable about damage caused 
to vessels by Trampling? It is notable in that these same halakhot apply 
to the category of Fire. The Gemara answers: The a fortiori inference 
can be based on damage caused to concealed vessels by Trampling. In 
this case, one would be liable for Trampling but exempt from liability 
for both Fire and Pit, so this can be the basis for the ransom payment, 
via the a fortiori inference stated by Rav Shimi of Neharde’a. The Gemara 
rejects this as well: What is notable about damage caused to concealed 
vessels by Trampling? It is notable in that these same halakhot apply 
to the category of Man, as a person is liable for damage to these items 
but does not pay ransom if he inadvertently kills another person. 


Rather, isn’t it correct to conclude from it that since the halakhot of 
the ransom payment with regard to Goring cannot be deduced from 
the halakhot of damages with regard to Trampling, the tanna derived 
his a fortiori inference based on the halakhot of ransom in a case of 
Trampling, and therefore it may be concluded that apparently there is 
ransom in a case of Trampling? The Gemara affirms: Conclude from 
it that this is so. Consequently, in the case of a child trampled to death 
by Trampling while on his parents’ property, the owner of the animal 
must pay ransom. 
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Rav Aha of Difti said to Ravina: So too, it is reasonable to say 
that there is an obligation to pay ransom in a case of Trampling, 
as, if it enters your mind to say that there is no obligation to pay 
ransom in a case of Trampling, and the tanna derived his a fortiori 
inference from damage caused by Trampling, let the Gemara 
refute it in this way: What is notable about damage caused by 
Trampling? It is notable in that these same halakhot apply to 
Trampling, while there is no obligation to pay ransom in a case 
of Trampling. In other words, it would be possible to derive the 
obligation to pay a full ransom where a person was killed by the 
Goring of an innocuous ox while on the property of the victim 
only if there is also an obligation to pay ransom where the person 
was killed by Trampling. 


Rather, isn’t it correct to conclude from it that an a fortiori infer- 
ence must be based on the obligation to pay ransom in a case of 
Trampling, and therefore it may be concluded that evidently, there 
is an obligation to pay ransom in a case of Trampling? The Gemara 
affirms: Conclude from it that this is so. 


MI S HNA The legal status of a person is always that 


of one forewarned." Therefore, whether 
the damage was unintentional or intentional, whether he was 
awake" while he caused the damage or asleep," whether he blinded 
another’s eye or broke vessels, he must pay the full cost of the 
damage. 


GEMARA The Gemara infers: It teaches in the 

mishna: He blinded another’s eye, and 
presumably this is similar to the other example: Broke vessels. 
From this it can be inferred that just as there, in the case of the 
broken vessels, yes, one must pay for the damage he caused but 
he does not pay the four types of indemnity, so too, in a case 
where he blinds another, yes, he must pay for the damage he 
caused, but he does not pay the four types of indemnity, since 
he caused the injury while asleep or unintentionally. 


With regard to the halakha that one must pay the full cost of the 
damage in a case where there was no intent to cause damage, the 
Gemara asks: From where are these matters derived? Hizkiyya 
says, and similarly, the school of Hizkiyya taught: The verse 
states: “Wound for wound [petza tahat patza]” (Exodus 21:25). 
This phrase is superfluous, as the Torah states elsewhere (see Leviti- 
cus 24:19) that one is liable to pay compensation when injuring 
another. This verse serves to render him liable to pay for the 
unintentional damage just as he pays for the intentional damage; 
and he pays for damage caused by accident just as he pays for 
damage caused willingly. 


The Gemara asks: But this verse is necessary in order to indicate 
that one must pay compensation for pain, even in a case where 
he pays compensation for damage" caused by the injury. Conse- 
quently, it seems that that verse cannot also be the source of the 
principle derived by the school of Hizkiyya. The Gemara answers: 
If it is so that the superfluous phrase is intended to teach only that, 
then let the verse write: Petza befatza, which carries the same 
meaning. What, then, is meant by the superfluous word tahat in 
the phrase “petza tahat patza”? It indicates that we must derive 
two conclusions from it: That one is liable to pay for pain even in 
a case where he pays compensation for damage, and that he is liable 
for unintentional damage as he is for intentional damage, and for 
damage caused by accident as for damage caused willingly. 
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HALAKHA 


The legal status of a person is always that of one fore- 
warned — doiyd ‘id DTN: A person always has the status 
of forewarned, whether he caused damage while awake or 
asleep, unintentionally or intentionally, or even if he was 
drunk. Consequently, if he injured another or damaged 
his property, he must pay the full cost of the damage from 
the best of his property, unless it was a situation where the 
damage was caused accidentally under absolutely unavoid- 
able circumstances (Rambam Sefer Nezikin, Hilkhot Hovel 
UMazik1:, 6:1; Shulhan Arukh, Hoshen Mishpat 378:1, 421:3). 


NOTES 


Whether he was awake - 3X p3: The Meiri deduces from 
this that similarly, he would be liable whether he was sober 
or drunk. 


Or asleep — jw pa: It is stated in the Jerusalem Talmud, and 
so it is ruled by the halakhic authorities, that this halakha 
applies only to a case where one lay down to sleep next to 
another person or next to vessels, and then caused damage 
in his sleep. By contrast, if he was asleep and someone else 
came and lay down beside him or placed vessels there, 
he is exempt from liability. There are two fundamental 
approaches to explain this exemption. Some explain that 
the one who caused the damage is exempt because it is 
considered absolutely beyond his control, while others 
explain that he is exempt because the responsibility lies 
with the second person. 


NOTES 

Pain even in a case where he pays compensation for 
damage - pi Dipaa wx: One might have thought that 
his liability to pay for pain experienced by the victim might 
exist only in a case where there are no other payments 
owed. To counter this, the superfluous language in the verse 
indicates that an assailant must pay compensation for the 
pain in addition to payment for the actual physical damage 
(see Rashi and Tosafot). 
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BACKGROUND 

Planned constructive labor - nawna naxbn: A large 
proportion of the halakhot of Shabbat are derived from 
juxtaposing them with the instructions for the building 
of the Tabernacle (see Exodus 35:1-3ff). This teaches that 
the various forms of labor performed in the Tabernacle 
are those that are prohibited on Shabbat. The labor per- 
formed in order to construct the Tabernacle is referred 
toas “skillful workmanship” (Exodus 35:33), from which 
itis derived that the labors prohibited on Shabbat must 
be purposeful and constructive. Many fundamental 
halakhot of Shabbat observance involve this principle. 


Paint the lid of my eye in order to heal it - 19y bina: 
The material known in the Talmud as kahol was a blue 
substance containing antimony oxide. It was ordinarily 
used as a cosmetic, but it was sometimes also applied in 
order to heal various ailments of the eyes. Furthermore, 
there was a special brush known as mikh‘hol which was 
used to apply the cosmetic to the eyes, and this brush 
was also used to apply various other remedies such 
as ointments and the like. It is obvious that applying 
substances to the eyelids is a very delicate procedure 
and an incorrect movement could cause injury or even 
blindness. 
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§ Rabba says: If there was a stone lying in one’s lap and he was 
unaware of it, and he arose and it fell and caused damage, with 
regard to damages he is liable to pay the full cost of the damage 
caused by the stone. With regard to the four types of indemnity, 
he is exempt. With regard to Shabbat, if the falling stone caused 
him to violate one of the prohibited categories of labor; for example, 
if the stone fell from a private domain to the public domain, he is 
exempt. The reason is that the Torah prohibited only planned, 
constructive labor’ on Shabbat, and he did not plan to perform this 
labor. With regard to exile, the punishment prescribed for one who 
unintentionally but negligently kills another, were this stone to kill 
someone he is exempt, as the incident is deemed accidental. 


With regard to a Canaanite slave whose tooth was destroyed or eye 
was blinded by the stone, potentially enabling the slave to earn his 
freedom (see Exodus 21:26-27), this is the subject of a dispute 
between Rabban Shimon ben Gamliel and the Rabbis, as it is 
taught in a baraita (Tosefta 9:25): If the master was a doctor and 
the slave said to him: Paint the lid of my eye in order to heal it,’ 
and the master blinded it during the procedure, or if the slave 
requested from his master: Scrape my tooth in order to heal it, and 
the master knocked out the tooth while scraping it, the slave has 
mocked the master, as he is emancipated due to the act of the 
master himself. 


By contrast, Rabban Shimon ben Gamliel says: The slave is not 
emancipated in these cases because the verse states: “And destroy 
it” (Exodus 21:26), from which it is derived that the slave is eman- 
cipated only in a case where the master intends to destroy the eye 
or the tooth, but not if he intended to heal the slave. So too, in the 
case where a stone fell and accidentally blinded a slave’s eye or 
knocked out his tooth, according to the Rabbis the slave would 
be emancipated and according to Rabban Shimon ben Gamliel 
he would not. 


All of the above cases relate to situations where the individual did 

not know the stone was in his lap. If he was initially aware of it but 

forgot about it and he arose and it fell, with regard to damages 

he is certainly liable," being that he is liable even if he was unaware 

of the stone. With regard to the four types of indemnity, here 

too he is exempt, as he did not intend to cause injury. With regard 

to exile" he is liable, as the verse states: “One who unwittingly 
strikes a person mortally” (Numbers 35:11), indicating by inference 

that the assailant had some previous awareness, and in this case he 

was in fact previously aware of the stone in his lap. The term “unwit- 
tingly” is employed to describe someone who possessed knowledge 

of the potential transgression then forgot about it. With regard 

to Shabbat" he is exempt, as this was not a planned, constructive 

labor. With regard to a slave," the same dispute between Rabban 

Shimon ben Gamliel and the Rabbis applies. 


HALAKHA 


liability, as the Torah prohibited only planned, constructive labor 


With regard to damages he is liable — 2*7 p13 paw: If one had 
a stone lying in his lap, whether he knew about it but forgot or 
whether he did not know about it at all, and he stood up and it 
fell and caused damage, he is liable for the damage. If it injured a 
person he exempt from paying the other four types of indemnity 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 1:15; Shulhan Arukh, 
Hoshen Mishpat 421:10). 


With regard to exile - ms paw: If one had a stone lying in his 
lap and he was unaware of it and it fell out of his lap and killed 
someone, he is exempt from exile because this is close to an 
absolute accident (Rambam Sefer Nezikin, Hilkhot Rotze'ah USh- 
mirat HaNefesh 6:14). 


With regard to Shabbat - naw paw: One who performs a labor 
on Shabbat which he did not intend to perform is exempt from 
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on Shabbat (Rambam Sefer Zemanim, Hilkhot Shabbat 1:9). 


With regard to a slave - tay paw: If the owner of a Canaanite 
slave blinded his slave's eye inadvertently, without any intention 
of touching his eye, such as if he threw a rock at an animal and 
it accidentally blinded the slave's eye, the slave is not thereby 
emancipated. If he intended to make contact with the slave's eye, 
even if he did not intend to destroy it, such as in a case where 
the master was an eye doctor and he was attempting to treat his 
slave's eye and the slave was blinded by the treatment, the slave 
is emancipated. Josafot and, according to the Shakh, the Rosh and 
the Tur, say that the Rabbis are of the opinion that intent is never 
required and the slave is emancipated in all cases (Rambam Sefer 
Kinyan, Hilkhot Avadim 5:1, 13; Shulhan Arukh, Yoreh De‘a 267:36). 
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Ina case where he intended to throw the stone, and he intended to 
throw it for a distance of only two cubits but instead he threw it a 
distance of four cubits, as it went farther than he wanted it to go, 
with regard to damages" he is liable. With regard to the four types 
of indemnity he is exempt. With regard to Shabbat" he is exempt, 
as we require planned, constructive labor" as a condition for liabil- 
ity. With regard to exile" he is liable, as the Merciful One states in 
the Torah: “If a man lie not in wait” (Exodus 21:13), which serves 
to exclude from the death penalty a situation where one intended 
to throw the stone for two cubits but he actually threw it for four 
cubits, as he did not intend to kill, so he is exiled. With regard to a 
slave," the same dispute between Rabban Shimon ben Gamliel 
and the Rabbis applies. 


And if he intended to throw the stone four cubits but instead he 
threw it eight cubits, with regard to damages" he is liable. With 
regard to the four types of indemnity he is exempt. With regard 
to Shabbat," if he said to himself when he threw the stone that he 
would be satisfied wherever it may land," then yes, he is liable, as 
he intended to throw it a distance of four cubits, which is the mini- 
mum necessary to violate the prohibited labor of carrying in the 
public domain. If he did not throw the stone aimlessly but rather 
had selected a target that was eight cubits away, then he is not liable 
as he did not perform the precise planned, constructive labor that 
he had intended. With regard to exile, the Torah states: “Ifa man 
lie not in wait” (Exodus 21:13), which serves to exclude from the 
death penalty a situation where one intended to throw it four 
cubits but he actually threw it eight cubits, as he did not intend to 
kill, so he is exiled. With regard to a slave," the same dispute 
between Rabban Shimon ben Gamliel and the Rabbis applies. 


§ Since the Gemara cited Rabba’s comments about various actions 
for which the perpetrator is liable with regard to certain matters but 
exempt with regard to others, the Gemara cites similar rulings: And 
Rabba says: If one threw a vessel, such as an earthenware jug, from 
a roof and another came along and broke it" with a stick’ during 
its descent, the latter is exempt from liability. What is the reason? 
It is because he broke a broken vessel, meaning that once the vessel 
was thrown from the roof it was clear that it would be broken upon 
landing, and therefore it is considered as if it were already broken 
and the one who broke it while it was still in the air is not liable. 


NOTES 


With regard to Shabbat he is exempt, as we require planned, 
constructive labor - ya navna nax% naw pay}: Rab- 
beinu Yehonatan and other early authorities write that if he 
intended to throw the rock to a specific spot four cubits away, 
but believed that it was only two cubits away, this would be 
deemed planned, constructive labor. He would then be liable to 
bring a sin-offering, as he accomplished his objective. 


Wherever it may land - man ayInw Dipa bs: This halakha 
applies specifically in a case where he intended to throw the 
item four cubits and it went eight cubits, as although he did 
not accomplish exactly what he had intended, he nevertheless 
intended to perform a prohibited labor on Shabbat by throw- 
ing an item a distance of four cubits in the public domain. By 
contrast, if he had wanted to throw it two cubits and it went 


four cubits, since the act he intended to perform was not a 
prohibited labor he would be exempt. The Ra’avad is of the 
opinion that one who intended to throw an item eight cubits 
and it went only four cubits is also liable, as he intended to 
perform a prohibited labor. 


And another came and broke it with a stick — #1201 08 KI) 
bpna: Rashi and other halakhic authorities are of the opinion 
that Rabba's ruling exempts the one who broke the vessel with 


the stick because the vessel was essentially already broken. 


According to this understanding, the one who threw the vessel 
from the roof is liable. The Ra'avad and the Ramban are of the 
opinion that the one who threw the vessel is also exempt, as 
ultimately he did not break the vessel (see 17b). 


HALAKHA 


He intended to throw two cubits but threw four, with 
regard to damage - PPR pay» yank pry DAW pit? pan: 
If one intended to throw a stone a distance of two cubits 
and it ultimately landed four cubits away and caused dam- 
age, he is liable to pay for the damage that was caused 
but he does not need to pay the four types of indemnity 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 1:15; Shulhan 
Arukh, Hoshen Mishpat 421:10). 


He intended to throw two cubits but threw four. ..with 
regard to Shabbat — payb..yare pin DAW pind prom 
naw: If one intended to perform an action permitted on 
Shabbat but actually performed a prohibited action, e.g., he 
intended to throw an item a distance of two cubits within 
the public domain but he actually threw it four cubits, he is 
exempt, as he did not perform a planned, constructive labor 
(Rambam Sefer Zemanim, Hilkhot Shabbat 1:8). 


He intended to throw two cubits but threw four. ..with 
regard to exile — ms pay. vars pry ony pind pan: If 
one intended to throw a stone, or another item with the 
capacity to kill, a distance of two cubits but he actually 
threw it four cubits and killed someone, he cannot take 
refuge in one of the cities of refuge as his action was close 
to an intentional act (Rambam Sefer Nezikin, Hilkhot Rotze‘ah 
UShmirat HaNefesh 6:10). 


He intended to throw two cubits but threw four...with 
regard to a slave - tay payd...yans pin ony pind pram: 
If one intended to throw a stone a distance of two cubits 
but he actually threw it four cubits and it hit and blinded 
his Canaanite slave, according to the Rambam the slave 
is not emancipated but according to Tosafot the slave is 
emancipated (Rambam Sefer Kinyan, Hilkhot Avadim 5:11; 
Shulhan Arukh, Yoreh De‘a 267:36). 


He intended to throw four cubits but threw eight, with 
regard to damages - pay asaw pin yas pind pram 
ppt: If one intended to throw an item a distance of four 
cubits and it went eight cubits and caused damage, he is 
liable to pay for the damage that was caused but he does 
not need to pay the four types of indemnity (Rambam Sefer 
Nezikin, Hilkhot Hovel UMazik 1:15; Shulhan Arukh, Hoshen 
Mishpat 421:10). 


He intended to throw four cubits but threw eight. ..with 
regard to Shabbat — pav)...ngaw pin yas pind pram 
Naw: If one intended to throw an item a distance of four 
cubits within the public domain on Shabbat and it came to 
rest eight cubits away, he is exempt. If he did not throw the 
item at a specific target and did not care where it landed, 
he is liable if it went four or more cubits (Rambam Sefer 
Zemanim, Hilkhot Shabbat 13:21). 


He intended to throw four cubits but threw eight...with 
regard toa slave - tay pyb.. iaw PMY pind pana: If 
one intended to throw a stone a distance of four cubits and 
he threw it eight cubits and it hit and blinded his Canaanite 
slave, according to the Rambam the slave is not emanci- 
pated but according to Josafot the slave is emancipated 
(Rambam Sefer Kinyan, Hilkhot Avadim 5:1; Shulhan Arukh, 
Yoreh De'a 267:36). 


One threw a vessel...and another came and broke it - 
HIW x7..29D pt: If one threw a vessel off a roof and 
there were no cushions below to break its fall, and while 
the vessel was in the air someone else broke it, the one 
who threw the vessel is liable for the damage while the 
one who actually broke it is exempt. The Shakh writes that 
some authorities, including the Ba'al HaMaor and the Ritva, 
hold that both individuals are exempt, as in Rava's opinion 
(17b) there is uncertainty with regard to who should be 
held liable and the burden of proof rests upon the claimant 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 7:12; Shulhan 
Arukh, Hoshen Mishpat 386:4). 
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HALAKHA 


There were cushions or blankets below - ix OD Yann wy 
ninpa: The Rambam writes that if someone threw his own vessel 
off a roof and there were cushions below which would break the 
fall of the vessel and protect it from shattering, but someone else 
removed the cushions prior to the vessel’s landing on them and 
it therefore hit the ground and shattered, the one who removed 
the cushions is liable for the damage. This is because the halakha 
does not follow the opinion of Rabba; one who causes indirect 
damage is in fact held liable. Alternatively, it is possible that even 
Rabba would agree in this case that the one who removed the 
cushions is liable for the damage. 

By contrast, if someone threw another's vessel off the roof 
onto cushions, if the owner of the cushions removed them, the 
one who threw vessel is liable for the damage. If someone other 
han the owner of the cushions removed them, the one who 
hrew the vessel and the one who removed the cushions share 
in paying for the damage (see Ra'avad and Maggid Mishne). The 
Rema writes that some commentaries (Tur, citing Rosh) say that 
removing the cushions is only indirect causation and therefore 
he one who removed them is always exempt, and the one who 
hrew the vessel is likewise exempt, even if he was also the one 
o remove the cushions, as when he threw the vessel it was not 
going to break (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 7:8; 
Shulhan Arukh, Hoshen Mishpat 386:3). 


If ten people beat a victim with ten sticks - DTX 9a MWY M37 
nibpa mwya: If ten people beat a victim with ten sticks and the 
victim dies, whether they beat him simultaneously or sequen- 
tially they all are exempt from the death penalty, in accordance 
with the opinion of the Rabbis (Rambam Sefer Nezikin, Hilkhot 
Rotze‘ah UShmirat HaNefesh 4:6). 


Perek Il 
Daf27 Amuda 


NOTES 


Are...exempt — } 1103: The dispute centers around the interpre- 
ation of the verse: “Who strikes any person mortally” (Leviticus 
24:17), which, according to the Rabbis, indicates that one is sub- 
ject to the death penalty only when he strikes and kills another 
by himself and not in conjunction with a partner. Rabbi Yehuda 
ben Beteira is of the opinion that the words “any person” indicate 
hat if one was even partly responsible for taking the victim's 
ife he is liable to receive the death penalty. Rabbeinu Hananel 
explains that in the present case, it is specifically the last one 
who is liable, since he actually hastened the child’s death, while 
he one who threw the child from the roof is exempt. 


The dispute between Rabbi Yishmael son of Rabbi Yohanan 
ben Beroka, and the Rabbis - pn» bw ia bevy» ayy sanba 
pan spia ya: Rashi explains that according to the opinion 
that the ransom payment is assessed according to the value of 
the victim, the owner of the ox would be exempt in this case, 
as the child thrown off the roof had no monetary value at the 
time he was gored. According to the opinion that the payment 
is assessed according to the value of the one who caused the 
damage, the owner of the ox would have to pay. 

Rabbeinu Hananel states that the opposite is the case. The 
undamental dispute between the opinions concerning how 
he ransom payment is assessed depends on how it is defined. 
f it is a form of compensation, it is assessed according to the 
value of the victim. The child here presumably had some value 
before he was killed, so the man would be liable. If it serves to 
symbolically release the owner of the ox from being killed due 
o his negligence in killing a person by means of his ox, it is 
assessed according to the value of the owner of the ox. In this 
case, since even if he would have caught the child on a sword 
he would not be liable to receive the death penalty according to 
he Rabbis who disagree with Rabbi Yehuda ben Beteira, there 
would be no ransom paid for the action of his ox (see Penei 
Yehoshua, Rashash, and Mitzpe Eitan). 
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And Rabba says: If one threw a vessel from a roof and there 
were cushions or blankets below" so that if the vessel would 
land on them it would not break, and then another came and 
removed the cushions or blankets, or if the individual who 
threw the vessel went quickly before it landed and removed 
the cushions or blankets himself, and as a result the vessel 
shattered, the one who threw the vessel is exempt from liability 
even though the vessel broke as a consequence of his actions. 
What is the reason? At the time that he threw the vessel, his 
arrows were stopped, i.e., what he did at the time he threw the 
vessel, which is an act comparable to the shooting of an arrow, 
did not have the capacity to break the vessel. Therefore, he is 
not viewed as having broken the vessel, and is exempt. 


And Rabba says: If one threw a child from a roof and another 
came along and impaled him on his sword and the child died, 
the question of who is liable to receive the death penalty for kill- 
ing the child is dependent upon the dispute between Rabbi 
Yehuda ben Beteira and the Rabbis. As it is taught in a baraita: 
If ten people beat a victim with ten sticks,” whether they did so 
simultaneously or sequentially, they are all 


exempt," as it is impossible to sentence any one of them to death 
since no one person killed the victim and there is no death 
penalty for partially killing a person. Rabbi Yehuda ben Beteira 
says: If they beat him sequentially the last one to beat him is 
liable for the death of the victim, because he brought the victim’s 
death closer. So too, in this case, although the first one threw the 
child, the one to impale him on his sword was the one to hasten 
his death, and therefore according to Rabbi Yehuda ben Beteira 
he would be liable to receive the death penalty. 


The Gemara discusses a similar scenario: If one threw a child from 
aroofand a forewarned ox came along and impaled the child on 
its horns and the child died, the question of whether or not the 
owner of the ox is liable to pay ransom is dependent upon the 
dispute between Rabbi Yishmael, son of Rabbi Yohanan ben 
Beroka, and the Rabbis." As it is taught in a baraita: The verse: 
“He shall give for the redemption of his life” (Exodus 21:30), 
indicates that he must pay the value of the injured party,” i.e., the 
one who was killed. Rabbi Yishmael, son of Rabbi Yohanan ben 
Beroka, says: He must pay the value of the one responsible for 
the damage. Since the child that was thrown off the roof had no 
monetary value at the time he was gored by the ox, as it was as if 
he were already dead, the Rabbis would exempt the owner of the 
ox from paying ransom. According to Rabbi Yishmael, son of 
Rabbi Yohanan ben Beroka, the owner of the ox must pay his own 
value to the family of the victim. 


HALAKHA 


The value of the injured party — p3 37: The ransom pay- accordance with the opinion of the Rabbis (Rambam Sefer 


ment is the value of the victim, as assessed by the judges, in 


Nezikin, Hilkhot Nizkei Mamon 11:1). 
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and while falling was inserted into a yema due to the force of 
the fall, but he did not have the intention to engage in sexual inter- 
course, he is liable to pay the four types of indemnity. And if this 
woman was his yevama waiting for him to perform levirate mar- 
riage, he has not acquired her" as his wife through this act of inter- 
course. This is true even though a levirate marriage is ordinarily 
effected through sexual intercourse, even if unintentional, i.e., ifhe 
thought she was someone else. Nevertheless, since in this case he 
did not intend to engage in intercourse at all, the levirate marriage 
is not effected. 


The Gemara explains: What are the four types of indemnity that he 
is liable to pay? He is liable to pay for the damage, for the pain, for 
the medical costs, and for the loss of livelihood. But he is not 
liable to pay compensation for humiliation, as we learned in a 
mishna (86a): One is not liable to pay compensation for humili- 
ation unless he intends to humiliate the injured party, and that was 
certainly not the case in this situation. 


And Rabba says another, similar halakha: If one fell from a roof 
due to an atypical wind,’ such that it could not have been antici- 
pated in advance that he would fall, and while falling he caused 
damage" and humiliated the injured party, he is liable for the 
damage but exempt from paying the four types of indemnity, as 
he did not intend to fall. Ifhe fell due to a typical wind and caused 
damage and humiliated the injured party while falling, he is liable 
to pay the four types of indemnity, as his fall was caused by negli- 
gence. But he is nevertheless exempt from paying compensation 
for humiliation, as he did not intend to fall. But if he tumbled" 
while falling so he could fall on this person in order to protect 
himself from the impact with the ground, he is liable to pay com- 
pensation for humiliation as well, because although he did not 
intend to cause shame he did intend to land on the person. 


The halakha that one is exempt from paying compensation for 
humiliation unless he intended to strike his victim is as it is taught 
in a baraita: From the fact that it is stated: “And she extended her 
hand” (Deuteronomy 25:11), do I not know that she took hold of 
something? Consequently, what is the meaning when further on 
in the verse it states: “And she took him by his genitals”?* It is to 
teach you that one who intends to cause damage, even if he does 
not intend to humiliate the injured party, is nevertheless liable to 
pay compensation for humiliation. 


And Rabba says: If one placed a hot coal over another’s heart" 
and the latter was burnt and died, the one who placed the coal is 
exempt because the victim should have removed the coal from 
himself, and the one who placed it there did not need to assume 
that the victim might not remove it. If he placed the coal on the 
other’s garment and the garment was burnt, he is liable to pay for 
the damage, as it is possible that the one whose garment was burnt 
thought to sue the one who placed the coal on his clothes for the 
cost of the garment, and that is why he did not bother to remove it. 


BACKGROUND 


Atypical wind — masa myxw mn: A fresh gale, classified as 
number eight on the Beaufort Wind Scale, with winds of 61.8 to 
74.6 km per hour, would be of sufficient force to knock a person 
over. Moreover, tornadoes are also capable of lifting a person up 
and knocking him down. In such a situation, the person who fell 
did not intend to cause damage and could not have prevented 
it, and therefore he is not required to pay the four types of 
indemnity. If the wind is not an atypical wind one is capable 
of preventing himself from falling, and if he did fall and cause 
damage to others he is considered liable for negligent behavior. 
Therefore, even though he did not intend to cause damage, he 


must pay all the types of indemnity other than humiliation, 
for which he is liable only if he intended to cause damage 
(Meiri). 


She took him by his genitals - npin: The Torah (Deuteron- 
omy 25:1) describes a situation where a woman intervened in a 
dispute between her husband and another man and took hold 
of the other's genitals. The woman intended only to save her 
husband from his pursuer, but she is still liable for the humilia- 
tion caused to him since she knew that her action could cause 
him damage as well as humiliation. 


HALAKHA 

Fell from a roof and was inserted into a woman — \— weg 3 
mariage with his eae sexual intercourse, this is 
the halakha only in a case where he intended to engage in 
intercourse. If he did not have this intention, such as in a case 
of one who fell from a roof and was inserted into his yevama 
accidentally, he has not acquired her as his wife (Rambam 
Sefer Nashim, Hilkhot Yibbum VaHalitza 2:4; Shulhan Arukh, 
Even HaEzer 166:8). 


Fell from a roof...and he caused damage - wx bay 
ptm...2a71: One who fell from a roof due to an atypical wind 
and caused damage is liable to pay for the damage that he 
caused, but he is exempt from paying the other four types 
of indemnity. If he lost his balance from a typical wind, and 
then fell and caused damage, he is obligated to pay all types 
of indemnity other than humiliation. If he tumbled in order 
to intentionally land on the other person, he is liable to 
pay all five types of indemnity, including humiliation, as 
although he did not intend to humiliate the injured party, he 
intended to cause damage (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 1:10; Shulhan Arukh, Hoshen Mishpat 4211). 


He placed a coal over another's heart - by mma b maT 
ind: If one placed a coal over another's heart and the latter 
was burned to death, he is exempt because he was under 
the impression that the victim would remove the coal. If 
he placed the coal on another's garment and the garment 
was burned he must pay for the damage (Rambam Sefer 
Nezikin, Hilkhot Hovel UMazik 4:22; Shulhan Arukh, Hoshen 
Mishpat 418118). 


NOTES 


And if this woman was his yevama he has not acquired 
her - mp x imna: A yavam enters into levirate marriage 
with his yevama through sexual intercourse of any type and 
of any duration, and from the standpoint of Torah law there 
is no need for any act of betrothal beforehand. This is true 
whether he engaged in intercourse with her willingly or 
coercively, and it remains true whether or not he realized 
that she was his yevama. It is, however, necessary for him 
to have the intention of engaging in intercourse. In the 
case of one who was inserted into a woman accidentally 
during a fall from a roof, he had no intent to engage in inter- 
course, and therefore the levirate marriage is not effected. 
n spite of this, he is liable to pay for any damage that he 
caused, as he was negligent by not taking care to prevent 
himself from falling down. 


He tumbled — sama: In other words, in order to save him- 
self from death by falling on a soft target, he maneuvered 
himself so he would fall on another person. Even though 
he did not have the intent to purposefully harm this person, 
he did intend to land on him. 

Rav Shlomo Luria interprets the Gemara differently. He 
infers from the language of the text that the case discussed 
is one in which he intends to harm another person, but if he 
merely intended to save himself he is exempt from paying 
compensation for the humiliation (Rashash). 


429139: BAVA KAMMA: PEREKII:27A 171 


This file may not be reproduced or distributed in any form without express permission from the publisher 


HALAKHA =—W¥W¥___—__- 
Held another in a fire - 9x7 sind voy wap: If one pushes 
another into fire or water and the latter dies, if it is determined 
that the victim was able to extricate himself the attacker is 
exempt. If he was unable to extricate himself the attacker 
is liable to receive the death penalty. Similarly, if the assail- 
ant pushed the victim into fire or water and held him in the 
fire or forced him under the water so that the victim could 
not escape and he died, the assailant is liable (Rambam Sefer 
Nezikin, Hilkhot Rotze'ah UShmirat HaNefesh 3:9). 


Tear my garment or break my jug — NX Taw MDS ns YI? 
#13: If one individual instructed another to tear his garment 
or break his jug, and he stipulated that the other would be 
exempt from liability, the latter is exempt. If he did not stipu- 
late this condition, even if he allowed the other to damage 
his property, the one who caused the damage is liable to 
pay (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 5:11; Shulhan 
Arukh, Hoshen Mishpat 380:1). 


The body of the slave is comparable to the body of any 
other person, the ox is comparable to other property — i13% 
Satara Hw i23: If one placed a coal over the heart of anoth- 
er's Canaanite slave and he died, or if he pushed another's 
slave into the sea and he did not resurface, the assailant is 
exempt from liability. If he did the same thing to another's 
animal he would be liable. The Rema writes that some say 
this is only in a case where the animal was bound (Rambam 
Sefer Nezikin, Hilkhot Hovel UMazik 4:22; Shulhan Arukh, Hoshen 
Mishpat 383:1, 418:18). 
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Rava said: We have learned both of these rulings through intima- 
tion in mishnayot elsewhere. With regard to the case of the coal 
placed over his heart, the halakha is as we learned in a mishna 
(Sanhedrin 76b): If one held another in a fire" or in water, and the 
victim is unable to extricate himself from there and he dies as a 
result, the one who attacked him is liable to receive the death 
penalty as a murderer. Ifhe pushed him into fire or into the water, 
and the victim is able to extricate himself from there but he dies 
anyway, the one who attacked him is exempt from the death pen- 
alty. The case of one who places a coal on another’s chest is similar 
to the one where he pushes the victim into the fire or the water in 
a situation where the victim has the ability to escape. 


With regard to the case of one who placed a coal on the garment 
of another, it is as we learned in a mishna (92a): If one said to 
another: Tear my garment, or: Break my jug," and the other 
person does so, the latter is liable for the damage. But if one said 
to another: Tear my garment on the condition that you will be 
exempt from all liability, he is exempt. It is therefore clear that even 
when one is granted permission by the owner of an item to damage 
it, that does not grant him an exemption from liability for the 
damage caused unless that exemption was stated explicitly. Con- 
sequently, in a case where the owner did not grant permission, the 
one who caused the damage is certainly liable. 


Rabba raises a dilemma in summation of this discussion: If he 
placed a coal over the heart of another's Canaanite slave and the 
slave died as a result, what is the halakha? Is the body of the slave 
comparable to the body of any other person and therefore the 
assailant would be exempt from liability, or is it comparable to 
other property owned by the master and therefore the assailant 
would be liable? Furthermore, if you say that the body of the slave 
is comparable to the body of any ordinary person, as the slave had 
the ability to remove the coal from himself and therefore the assail- 
ant would be exempt, what is the halakha in a case where he placed 
the coal on the other’s ox? 


After raising the dilemma Rabba then resolves it: The body of the 
slave is comparable to the body of any other person, as the slave 
possesses an intellect and should have the sense to remove the coal 
from himself, whereas the ox is comparable to other property." 
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This chapter discussed the details of several primary categories of damage for which 
an animal is deemed forewarned from the start. 


In the preceding chapter it was stated that for Trampling an animal is automatically 
deemed forewarned, and therefore one must always pay the full cost of the damage 
classified as Trampling. In this chapter it was clarified that the category of Trampling 
includes damage caused by the body of an animal moving about in its typical man- 
ner. This, therefore, includes not only objects trampled underfoot but also damage 
caused by any other body parts, including damage caused by an animal’s feet and a 
bird’s wings. If the animal was jumping in an atypical manner this is not classified as 
Trampling but rather as Goring, and therefore the owner must pay for only half the 
cost of the damage. 


Trampling includes only the damage caused directly by the body of the animal or by 
articles tied to the body of the animal, even loosely. Nevertheless, ifan animal propels 
debris as it walks, and these flying objects strike other things and cause damage, this 
constitutes the unique category of pebbles, according to which the owner of the 
animal must pay for only half the cost of the damage. This category also includes 
damage caused by wind stirred up by a bird flapping its wings. 


Eating is another category of damage for which an animal is automatically deemed 
forewarned, but this applies only if the animal ate an item that it normally eats and 
did so in an ordinary manner. If an animal eats something which it does not typically 
consume, such as clothing, or if it eats items in an atypical manner, this is considered 
a situation where the animal intended to cause damage and the owneris liable to pay 
only half the cost of the damage. 


If the animal caused damage on its way to get to the food, ifit acted in its typical man- 
ner the owner must pay the full cost of the damage, in accordance with the halakhot of 
Eating. Furthermore, in a case where an animal ate something in an ordinary manner 
but indirectly caused greater damage in the process, such as the case of a dog that 
took a cake that had been baked on coals, and in doing so caused a stack of grain to 
catch on fire and be burned, the halakha then differentiates between the two aspects: 
He must pay the full cost of the damage to the cake in accordance with the halakhot 
of Eating, but he must pay for the damage to the stack of grain in accordance with 
the relevant category, which could be either Fire or pebbles. 


It was further explained that while one is exempt from paying in a case of Eating 
in a public domain, the owner does need to reimburse the injured party for the 
benefit the animal derived. It was also clarified that if the damage was caused in an 
atypical manner, he would have to pay for a case of Eating in a public domain, albeit 
for only half the cost of the damage. 


Summary of 
Perek Il 
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Rabbi Tarfon is of the opinion that an animal that causes damage by goring within the 
domain of the injured party is deemed forewarned, and therefore the owner is liable 
to pay the full cost of the damage. This, however, is not the final ruling; the halakha 
maintains the distinction between an innocuous and a forewarned animal in all cases 
of Goring, including damage caused on the private property of the injured party. 


It was also determined that with regard to Goring, an animal can be classified as 
forewarned if it intentionally caused damage three times at fixed intervals, provided 
that following each incident witnesses came and testified, issuing warnings to the 
owner in court. As long as a warning has not been issued the animal remains clas- 
sified as innocuous, and its owner must pay for only half the cost of the damage it 
caused. Furthermore, even an animal that was classified as forewarned can revert to 
innocuous status if experience demonstrates that it no longer poses a threat, such as 
if children petted it and it did not gore them. 


A person who causes damage with his body is always deemed forewarned, regardless 
of whether he caused this damage with intent and awareness or without intent and 
awareness. In all such cases he is obligated to pay the full cost of the damage. The 
only case in which one is exempt from liability is a case in which he had absolutely 
no control over the situation or ability to prevent the accident. 


The obligation to fully compensate the injured party applies only to the actual dam- 
age; the other punishments and fines imposed upon a person who injures another 
person are somewhat dependent on the intention of the assailant, and there can 
therefore be situations in which the assailant does not have to make the additional 
payments. 


In addition to the above topics, this chapter also included a number of tangential 
discussions. In conjunction with the obligation to reimburse the injured party for the 
benefit derived by one’s animal from eating another's produce in the public domain, 
the Gemara discussed the broader topic known as: This one benefits and that one 
does not suffer a loss. The conclusion is that if one does not suffer any loss whatsoever 
he cannot demand payment from another who derived benefit from his property. 


The Gemara also discussed the question of liability for damage classified as Fire: 
Is this similar to the damage caused by arrows that one shot, meaning it is as if he 
caused the damage directly with his hands, or is Fire similar to damage caused by 
one’s possessions? The conclusion is that the one who ignited the fire is responsible 
on account of both aspects. 
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In continuation of the discussion in the previous chapter with regard to one’s lia- 
bility in directly causing damage to another, this chapter discusses two types of 
situations. 


The first concerns one who creates an obstacle in the public domain or one who 
becomes an obstacle himself. A central element of this analysis is whether all obsta- 
cles are judged under the category of Pit, or whether certain obstacles are treated 
differently. One fundamental question is whether or not one is responsible for an 
obstacle he creates unintentionally or due to circumstances beyond his control. 


The second situation concerns a case where two people collide and one causes injury 
to the other. The liability in this case depends on the answer to several questions: To 
what degree must one take precautions so as not to cause injury or damage to others? 
Is one who is sufficiently careful exempt from liability for any damage he causes? Is 
a pedestrian obligated to watch for obstacles in the road? 


The Gemara then examines how damages are calculated in a situation of mutual 
injury caused between two people, between a person and an animal, or between 
two animals that collide. With regard to injury caused by an animal, a major factor in 
calculating payment for damage is whether the animal is innocuous or forewarned. 
Subsequently, the chapter compares one’s liability for damage he himself causes with 
damage his animal causes. Last, the chapter describes what happens in a situation 
where an animal causes an injury, and its identity is uncertain or disputed. 


In many of these discussions, the Gemara examines the practical halakha through 
analyzing relevant verses and exploring the underlying concepts involved, specifically 
in relation to the primary categories of Pit and Goring. 
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MI SHNA In the case of one who places a kad," a type 

of vessel, in the public domain and another 
person comes and stumbles on it and breaks it, the other person is 
exempt from paying for what he broke. And if the one who stumbled 
incurred damaged by it, the owner of the havit,” a type of vessel, 


is liable to pay restitution for his damage. 
The mishna began its presentation of the 


G E MARA case in reference to a kad, stating: In the case 


of one who places a kad, and ended it in reference to a havit, stating: 
The owner of the havit is liable. 


And we learned this interchanging of the words kad and havit in a 
mishna (31b) as well: If two people were walking down the street, 
this one coming with his havit and that one coming with his cross 
beam, and this one’s kad was broken by that one’s cross beam, 
the one holding the beam is exempt. Here too the mishna changed 
its wording, as it began its statement in reference to a havit and 
ended it in reference to a kad. 


And we learned this in another mishna (1154) as well: If this person 
came with his havit of wine’ and that person came with his kad 
of honey, and the havit of honey, which is more valuable, cracked," 
and this person poured out his wine and saved the honey by 
collecting it into his vessel, he receives reimbursement only for 
his trouble, and he cannot claim the value of the wine that he poured 
out since the owner of the honey did not tell him to do so. Here too 
the mishna changed its wording, as it began its statement in reference 
to a kad of honey and ended it in reference to a havit of honey. 


Rav Pappa said: These examples show that a kad is the same as a 
havit, and the two words are used interchangeably. With regard to 
what does this make a difference? This makes a difference for buying 
and selling." If a customer asks for a havit, intending a large vessel, 
and the seller gives him a kad, which is a smaller vessel, the buyer 
cannot claim that he did not receive the item he asked for. 


The Gemara asks: What are the circumstances where this is relevant? 
If we say that it is with regard to a locale where people do not refer 
to a kad as a havit, nor do they refer to a havit as a kad, and a havit 
is understood to be referring to a larger vessel, clearly one who asks 
for a havit does not wish to buy a kad, as people do not call it that. 


The Gemara answers: No, it is necessary to teach that they are equiva- 
lent terms with regard to a locale where most people call a kad a kad 

and a havit a havit, i.e., most people use the term kad for the smaller 
vessel and the term havit for the larger one, and there are also those 

who call a havit a kad and a kad a havit, not distinguishing between 

the two terms. Lest you say that the halakha follows the majority 

and the seller and the buyer must accept this distinction, 


This person came with his havit of wine — }” bw imana xa mt: 


The Meiri writes that although the Sages i 


requiring one to pour out his wine to save another's honey (see 
81b), this ordinance applies only in a case where the owner of 
the honey requests of the owner of the wine to do so. In a case 
where the owner of the wine saved the honey on his own initia- 


tive, the owner of the honey is obligated 


for his effort, unless the owner of the wine specifically asked him 


ahead of time whether he would compe 
and he consented. 


NOTES 


For buying and selling — 731201 npa: Tosafot explain that since 
the terms are not unequivocal, whoever has possession of the 
money has the upper hand. Accordingly, if the buyer has paid for 
the vessel, the seller can force him to take the smaller one, but 
if the buyer has not yet paid, the buyer can insist upon receiv- 
ing the larger one before paying. They also raise the following 
question: Since the dispute between the buyer and seller is 
with regard to whether the agreement was concerning a larger 
or smaller vessel, why not evaluate if the agreed-upon price 
accords with the market value of a larger or smaller vessel? The 
early commentaries answer that market prices have a range, 
and the difference in price between the two types of vessels is 
not significant enough to clearly establish what the agreement 
had been. 


nstituted an ordinance 


to reimburse him only 


nsate him for the wine 


HALAKHA 

One who places a kad — 137 nx mya: If one places a 
jug in the public domain, and another person stumbles 
on it and breaks it, the other person is exempt. If the one 
who stumbled is damaged by it, the one who placed the 
jug there is liable to pay compensation (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 13:5; Shulhan Arukh, Hoshen 
Mishpat 412:1). 


If this person came with his havit of wine - imana xa m 

pow: If two people are walking in the public domain, one 
be a barrel and one with a cross beam, and they collide 
with one another, breaking the barrel, the owner of the 
cross beam is exempt from paying for the cost of the 
wine-filled barrel since they both have the right to walk 
in the public domain (Shulhan Arukh, Hoshen Mishpat 
379:1, and see Sma). 


The havit of honey cracked - wat bw Man mp AD: If 
wo people are walking along the road, one carrying a 
barrel of wine and the other carrying a jug of honey, and 
he jug of honey cracks, if the owner of the wine pours 
out his wine to save the honey in the other man’s barrel, 
he is entitled to be reimbursed only for his trouble. If he 
stipulates with him in advance that if he saves the honey 
he will be compensated for the value of the wine, or if 
had stipulated this before the court, the owner of the 
honey must compensate him (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 12:5; Shulhan Arukh, Hoshen 
Mishpat 264:5). 


BACKGROUND 


A kad and a havit — mam 13: As elaborated in the 
Gemara, the terms kad and havit were not completely 
distinct from each other and at times were interchanged. 
These words were used for large clay vessels ordinarily 
used to hold liquids such as wine or oil. Still, wherever a 
distinction was made between the two, a kad was gener- 
ally a smaller vessel and a havit a larger one. 


13973 p3: BAVA KAMMA:PEREKIII:27A 177 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek III 
Daf27 Amud b 


HALAKHA 


And if he incurred damage due to the vessel — 0%) 
ma prim: If one fills the road with barrels in a manner 
that makes it impossible to pass and a pedestrian breaks 
a barrel while trying to traverse the road, he is exempt. 
If the pedestrian is injured in the process, the owner of 
the barrel is exempt, since the pedestrian caused the 
damage to himself (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 13:6; Shulhan Arukh, Hoshen Mishpat 412:2). 


Because the typical manner of people is not, etc. — 
“D1 01K 22 bw PTI PRY 9: If one places his barrel in 
the public domain and another person stumbles on it 
and breaks it, that person is exempt. Moreover, if the 
pedestrian is injured, the owner of the barrel is liable 
to pay damages, since it is not the typical manner of 
people to look down at the road while walking. This 
applies during the day as well, in accordance with the 
opinion of Rabbi Abba in the name of Ulla (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 13:5; Shulhan Arukh, 
Hoshen Mishpat 412:1). 
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the mishna teaches us that the court does not follow the majority 
with regard to monetary matters, and in cases of uncertainty the 
burden of proof rests upon the claimant. 


§ The mishna teaches concerning the vessel placed in the public 
domain: Ifanother person came and stumbled on it and broke it, he 
is exempt. The Gemara asks: Why is he exempt? Although this hap- 
pened in the public domain, he should examine the road and then 
continue walking. 


The Sages of the school of Rav said in the name of Rav: The ruling 
of the mishna is taught with regard to one who placed not just one 
barrel in the road, but rather filled the entire public domain with 
barrels, blocking the path. Since the public domain belongs to every- 
one, a pedestrian is entitled to traverse the road even if it necessitates 
breaking the vessels. Shmuel says: The ruling of the mishna is taught 
with regard to a case where he broke it in the dark. Therefore, he 
could not have avoided breaking the barrel by examining the road in 
front of him. Rabbi Yohanan says: The ruling of the mishna is taught 
with regard to a case where the barrel was placed at the corner of the 
road, and so the pedestrian could not have seen it, as he rounded the 
corner, before stumbling on it. 


Rav Pappa said: The mishna is precise only according to either the 
explanation of Shmuel or that of Rabbi Yohanan, but not that of 
Rav. As, ifthe mishna is explained in accordance with the explanation 
of Rav, what is the reason it refers specifically to a case where one 
stumbled on the barrel? Even if he broke the barrel intentionally he 
should not be liable to pay, as the owner of the barrel had no right to 
block the public road. 


Rav Zevid said in the name of Rava in defense of Rav’s explanation: 
The same is true even if he broke the barrel intentionally. And as 
for this fact, that the tanna of the mishna teaches a case where he 
stumbled, it is because he wants to teach in the last clause: And if 
he incurred damage due to the vessel," the owner of the havit is 
liable to pay for his damage. As this ruling applies specifically when 
he stumbled, but if he broke the barrel intentionally and incurred 
damage in the process, the owner of the barrel is not required to 
compensate him. What is the reason for this? Although the pedes- 
trian had the right to break the barrel, it is he who damaged himself, 
by not being careful while breaking it. Therefore, in the first clause 
the mishna teaches a case where he stumbled. Accordingly, the 
mishna’s wording is precise according to Rav’s explanation as well. 


Rabbi Abba said to Rav Ashi that this is what they say in the West, 
Eretz Yisrael, in the name of Rabbi Ulla, in explanation of the mishna: 
Even if the barrel is clearly visible, one who stumbles on it is exempt 
from liability because the typical manner of people is not" to exam- 
ine the roads, as they assume that the road is unobstructed. Therefore, 
one who breaks an item placed in the road as a result of not watching 
is not liable to pay restitution. 


The Gemara relates: There was an incident in Neharde’a where a 
pedestrian stumbled on a jug in an open area and broke it, and Shmuel 
deemed him liable to pay for the damage. A similar incident took 
place in Pumbedita, and Rava deemed the person liable to pay. 


The Gemara asks: Granted, Shmuel ruled in accordance with his 
halakhic opinion that the exemption stated in the mishna refers 
specifically to a case where one stumbles in the dark, as otherwise he 
is liable for breaking the barrel, since he should have examined the 
road. But with regard to Rava, shall we say that he holds in accor- 
dance with Shmuel’s opinion that one who breaks an item in the 
public domain is exempt from paying for it only if it was dark? 
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Rav Pappa said: That inference is not necessary, as this incident 
was at the corner where there was an olive press [de‘atzera],\" 
where it is known that people put their jugs down while waiting 
for oil. Consequently, since they were acting with permission, a 
pedestrian should examine the road and then continue walking. 


§ Rav Hisda sent the following question to Rav Nahman: The 
Sages said that when one strikes another, humiliating him, the 
judges determine liability according to the following formula: For 
kneeing [rekhuva]' him, he must pay three" sela; for kicking, five; 
and for punching [velisnokeret]™" him, thirteen. The Gemara asks: 
If so, for hitting him with the handle of a hoe [demara]' and for 
hitting him with the top [ulkofina]‘ of a hoe, what amount is one 
liable to pay him? 


Rav Nahman sent him the following response: Hisda, Hisda, are 
you collecting a fine" for humiliation in Babylonia," where judges 
are not authorized to collect fines? Tell me how the incident itself 
transpired. 


Rav Hisda sent him in response: There is a certain cistern belong- 
ing to two people whose arrangement was to alternate its use so 

that every day one of them would draw from it in turn. It happened 

that one of them came and was drawing water on a day that 

was not his turn. His co-owner said to him: This is my day to 

draw, not yours. His colleague did not pay attention to him. The 

person whose turn it was therefore took the handle of a hoe 

and struck the person who was stealing his water, who then sued 

for damages. 


Rav Nahman said to him: In that case, he was right to do so, and he 
should have hit him even a hundred times with the hoe. Even 
according to the one who says that a person may not take justice 
into his own hands but should go to court, in a case where there 
would be a loss involved if no immediate action is taken, a person 
may take justice into his own hands." 


This is as it was stated, that Rav Yehuda says: A person may not 
take justice into his own hands, whereas Rav Nahman says: A 
person may take justice into his own hands. 


HALAKHA 


It was at the corner where there was an olive press — X27? 
mM KY: If one places his jug in a place where it is permitted 
for him to do so, such as an open area in front of an olive press, 
and another stumbles on it and breaks it, the one who stumbled 
is liable to pay for it. If the pedestrian is injured, the owner of the 
jug is exempt from liability. If this occurred in darkness, such 
as at night, or if the owner of the jug filled the entire public 
thoroughfare with jugs, the pedestrian is exempt from paying for 
breaking it, and if he is injured, the owner of the jug is liable to 
pay for the damage (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
13:6; Shulhan Arukh, Hoshen Mishpat 412:2). 


For kneeing three, etc. - 3) vow mat: There are certain 
manners of striking that do not cause pain or injury but do 
humiliate, and the Sages determined fixed amounts that an 
attacker is required to pay his victim in these cases. If one kicks 
another person he is required to pay five sela; if he knees him, 
three sela; and if he punches him he must pay thirteen. These 
specific amounts refer to a case where the individual who was 
struck is a person of stature; for an ordinary person the judges 
deduct from this amount at their discretion. The Rema writes 
that there are authorities who maintain that this payment is for 
humiliation only. If the victim requires medical treatment or loses 
work as a result of his injury, these must be paid for separately 


by an amount corresponding to the situation (Rambam Sefer 
Nezikin, Hilkhot Hovel UMazik 3:9; Shulhan Arukh, Hoshen Mishpat 
420:41, 43). 


Are you collecting a fine in Babylonia — -5333 Tax NP NDI: 

All fines that were instituted by the Sages, e.g. the fine for slap- 
ping someone, may be imposed only by the ordained judges of 
Eretz Yisrael. Therefore, they do not apply nowadays at all, even 

in Eretz Yisrael (Rambam Sefer Shofetim, Hilkhot Sanhedrin 5:9; 
Shulhan Arukh, Hoshen Mishpat 11, 1:5). 


A person may take justice into his own hands - KY» WY TIY 
moD: If one sees something that belongs to him in another's 
possession, he may take justice into his own hands and take what 
is rightfully his, even by the use of force, e.g. striking the other 
person if he stands in his way. This applies even if he would not 
incur a loss were he to wait to bring the case to court, on condi- 
tion that he can prove his claim in court. This is in accordance 
with the opinion of Rav Nahman, as the halakhais ruled in accor- 
dance with Rav Nahman's opinion in monetary issues. The Rema 
writes, citing the Tur, that it is permitted to use violence only 
when there is no other means available at the time to retrieve 
his property (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 2:12; 
Shulhan Arukh, Hoshen Mishpat 4:1). 


LANGUAGE 

The corner where there was an olive press [karna 
de‘atzera] — S¥¥t KNP: An atzera is a place where fruit 
is squeezed. Rashi explains that is referring to an oil press, 
whereas the Aramaic translations of this word in the Bible 
(see Numbers 18:27) use the term in reference to a place 
where grapes are squeezed. Customers would bring their 
jugs to the atzera to carry the wine or oil home. 


Kneeing [rekhuva] - 7327: This word, which also appears 
as arkuva, is a cognate form of the Hebrew berekh, or 
knee. 


Punching [senokeret] - ngpi: This term is possibly 
associated with the Assyrian snak, which means to apply 
pressure or inflict pain. The verb senak is also used in the 
meaning of throwing or removing. Some suggest that 
senokeret is a part of the body. 


Hoe [mara] - va: From the Latin marra, meaning hoe. 


Top [kofina] — x»5p: Apparently, this is a diminutive form 
of the word kof, which means the hole in a utensil facilitat- 
ing its use, e.g., the eye of a needle. Accordingly, here it 
would denote the hole at the top of a hoe that allows the 
insertion of the handle. Some associate it with the Greek 
okandvn, skapané, meaning a tool used for hoeing. 


NOTES 

Punching [senokeret] - nyp: According to Rashi 
senokeret is referring to striking someone with a donkey's 
saddle, similar to the explanation of Halakhot Gedolot that 
it is referring to striking someone with a wooden fixture 
placed on an animal for carrying a load. Others explain 
it to mean kicking someone in the buttocks (Geonim), 
punching with a fist (Rabbeinu Hananel), striking with 
an elbow, or slapping with the back of one’s hand, which 
results in greater humiliation than a regular slap. 


Of a hoe [demara] — «va: Rashi explains that this is the 
handle of a hoe, while others explain it to mean a handle 
for utensils (Geonim). 


Are you collecting a fine — man xp XDI: Indemnity 
for humiliating someone is not a fine. Yet, the Sages of 
Babylonia were not ordained by the ordained Sages in 
Eretz Yisrael, and therefore could impose payment of 
an indemnity only for cases of damage that they were 
empowered to judge as agents of the Sages in Eretz Yis- 
rael. They were not empowered to impose payment of 
fines. Since humiliation involves no financial loss, it is akin 
to the category of fines (Tosafot). 


= 
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PERSONALITIES 


Ben Bag Bag - 42.4344: The full name of this Sage was Rabbi 
Yohanan ben Bag Bag. He is commonly thought to be a 
tanna who lived in the generation of the destruction of the 
Second Temple. Some commentaries maintain that he was 
a contemporary of Hillel and Shammai, who lived several 
generations earlier. Although only a few statements of Rabbi 
Yohanan ben Bag Bag are recorded in the Talmud and in 
midrashim, it appears that he was highly regarded by the 
Sages of his generation. Indeed, Rabbi Yehuda ben Beteira 
wrote to him: | know that you are expert in the chambers 
of Torah. 

Some commentaries state that he was a son of converts 
and that ben Bag Bag was a nickname. Josafot maintain 
that the name alludes to the Patriarch Abraham, the first 
convert. The letter heh was added by God (Genesis 17:5) 
to Abram, which was Abraham's original name, and the 
numerical value of the letters comprising bag, beit and gim- 
mel, is five, corresponding to the numerical value of the letter 
heh. Others explain that the name Bag Bag is an acronym 
for the son of both a male convert, ben ger, and a female 
convert, ben giyoret. 
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Where there is an imminent loss that will be suffered if the 
injured party does not take action, everyone agrees that a person 
may take justice into his own hands. They disagree only when 
there is no imminent loss that will be suffered. Rav Yehuda says 
that a person may not take justice into his own hands, because 
since there is no loss, he should go before the judge to have him 
enforce the law. Rav Nahman says that a person may take justice 
into his own hands. Since he is acting lawfully, as he is clearly in 
the right, he need not trouble himself to go before the judge to 
have him enforce the law. 


Rav Kahana raises an objection to Rav Yehuda’s opinion based 
on a baraita: Ben Bag Bag’ says: Do not enter another person's 
courtyard secretly to take what is rightfully yours without per- 
mission, lest you appear to him as a thief trying to steal his 
property. Rather, break his teeth, i.e., take it by force, and say to 
him: I am taking what is mine. Evidently one may take justice 
into his own hands. 


Rav Yehuda said to him: 


You can keep this question to yourself, as it poses no difficulty at 
all. Ben Bag Bag states an individual opinion in this regard, and 
the Rabbis disagree with him. 


Rabbi Yannai says an alternative response to Rav Kahana’s objec- 
tion: What does the baraita mean by the phrase: Break his teeth? 
It means sue him in judgment. 


The Gemara asks: If so, the subsequent statement in the baraita: 
And say to him, is inaccurate. It should have stated: And they, the 
court, say to him. Likewise, the wording: I am taking what is 
mine, is inaccurate. Since it is the court who makes this statement, 
the baraita should have stated: He is taking what is his. The 
Gemara concludes: Indeed, this poses a difficulty for Rav Yehuda’s 
version of the response. 


The Gemara suggests: Come and hear an alternative proof for Rav 
Nahman’s opinion. It is stated in a baraita: With regard to an ox 
that climbed on the back of another ox" to killit, and the owner 
of the ox on the bottom came and removed his ox, and the ox 
on top consequently fell and died, the owner of the ox on the 
bottom is exempt from paying for the dead ox. What, is this ruling 
not stated with regard to a case where the attacker is a forewarned 
ox, where there is no loss to the owner of the bottom ox, since 
even if the owner of the ox on the bottom does not remove his ox, 
he will eventually receive full restitution from the owner of the 
belligerent ox? Yet he is exempt from paying restitution for causing 
the death of the belligerent ox. Evidently, he had the right to take 
justice into his own hands. 


HALAKHA 


An ox that climbed on the back of another ox - by aby siw 
ivan +34: If an ox, whether innocuous or forewarned, limbs 
on top of another ox belonging to a different owner, on the 
property of the other owner and with the intention of killing 
the other ox, and the owner of the attacked animal pulls his ox 
away to save it, causing the ox on top to fall and die, the owner 


the ox. If he pushes the belligerent ox off when he could have 
saved the ox underneath by pulling it away, and the belligerent 
ox consequently dies, the owner of the attacked animal is liable 
for the death of the ox. If the option to pull his ox away is not 
available, he is exempt (Rambam Sefer Nezikin, Hilkhot Hovel 
UMazik 6:6-7; Shulhan Arukh, Hoshen Mishpat 383:2). 


of the ox on the bottom is exempt from liability for the death of 
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The Gemara rejects this proof: No, the ruling is with regard to a 


case where the attacker is an innocuous ox,’ where there is a loss 
for the owner of the ox on the bottom ifhe does not save it, since 
the owner of an innocuous ox pays for only half the damages 
resulting from his ox’s attack. 


IY? PDTT ANDY NOD DTT ON 
PONT AN ON ND- N 


The Gemara asks: If so, say the latter clause of that baraita: 
If, instead of removing his own ox, the owner of the ox on the 


bottom pushed the one on top and it died, he is liable. And 
if it is referring to an innocuous ox, why is he liable?" He is 
defending his property so as not to incur a loss. 


sonw Ki awd 1 maw 


The Gemara answers: He is liable because he should have 


removed his ox from underneath the belligerent ox, and he did 
not remove it. Instead, he pushed the belligerent ox and caused 
it to die. Although one may take justice into his own hands, ifhe 
damages another person's property when he could have protected 
his own property in a harmless manner he is liable. 
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The Gemara suggests: Come and hear a proof for Rav Nahman’s 
opinion from a baraita: With regard to one who fills another’s 
courtyard" with jugs of wine and jugs of oil, the owner of 
the courtyard may break his way through them and exit his 


courtyard or he may break his way through them and enter his 
courtyard. Since the one who put the jugs there had no right to 
do so, the owner of the courtyard may take justice into his own 
hands. This is apparently the ruling even where there is no loss 
involved to the owner of the courtyard. 


Wav pP% 3 p 31 VIN 
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PANIIT? 


Rav Nahman bar Yitzhak said in response that the baraita can 
be explained as follows: The owner of the courtyard may break 
the jugs and exit to court, and he may break the jugs and enter 
his house to bring proof of his rights, i.e., documents proving 


that the courtyard belongs to him. Since by refraining from doing 
so he would sustain a loss, he may break the jugs when exiting 
and entering. He may not take justice into his own hands beyond 
this extent. Therefore, no proof for Rav Nahman’s opinion can be 
inferred from this baraita. 
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The Gemara suggests: Come and hear an alternative proof from 
a baraita: From where is it derived with regard to a Hebrew 
slave who had his ear pierced with an awl to extend his tenure as 
a slave, but whose days of servitude have now ended" with the 


arrival of the Jubilee Year; and his master is urging [mesarhev]' 
him to leave but he insists on remaining; and the master injured 
the slave and inflicted an injury on him in the process of forcing 
him out, that the master is exempt from paying for this injury? 


One who fills another's courtyard — ivan WN sonnn: Ifone 
fills another's courtyard with jugs of wine and oil, the owner 
may go in and out in his usual manner, and he is exempt from 
any damage caused to the jugs on account of his actions. 

The Ra’avad and the Jur maintain that this applies only if 
one places the jugs there without permission, whereas the 
Rambam holds that the owner of the property is exempt 
even if he gave the owner of the jugs permission to place 
hem there, as long as he did not accept responsibility for 
safeguarding them (see Sma and Gra). 

If the owner of the courtyard broke the jugs intentionally, 
he owner of the courtyard is liable to pay damages, even if 
he owner of the jugs put them there without permission 
Rambam Sefer Nezikin, Hilkhot Hovel UMazik 6:5; Shulhan 
Arukh, Hoshen Mishpat 379:4). 


HALAKHA 


A Hebrew slave who had his ear pierced but whose days of 
servitude have ended - 112» b baw pew: Several authori- 
ties derive from here that if one enters another's courtyard 
without permission, and when the owner of the courtyard 
tells him to leave he refuses, the owner may use even violent 
means to force him to leave. This is because the interpretations 
suggested by the Gemara relate only to Rav Yehuda’s opinion 
that one may not take justice into his own hands, whereas Rav 
Nahman’s opinion is the accepted halakha (Shulhan Arukh, 
Hoshen Mishpat 421:6). 


NOTES 


If it is referring to an innocuous ox why is he liable - on x1 
2m ax: Tosafot explain that if the baraita is referring to a 
forewarned ox, the distinction between the cases in the two 
clauses is clearer. Since the owner was not in danger of incur- 
ring a financial loss, he should have considered the possibility 
of saving his ox by removing it from underneath the other one, 
hereby causing less danger to the belligerent ox. By contrast, 
if the baraita is referring to an innocuous ox, its owner should 
not be held liable, as he was presumably frenzied and could not 
have been expected to take all options into account. 

This teaches the principle that even when one is permitted 
o take justice into his own hands and even to use force to do 
so, he still must not use force beyond what is necessary, and if 
he does he is liable to pay damages. 


LANGUAGE 
Urging [mesarhev] — apr: Ostensibly an expanded form 
of the Hebrew serev, refuse, this Aramaic word carries a simi- 
lar meaning of urging, imploring, or rushing someone not to 
refuse to perform an act. 
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HALAKHA 
With a slave who is a thief - x333 x13X3: One who is con- 
cerned that his slave will steal from him may dismiss the 
slave before the end of his tenure. Moreover, if the slave 
refuses to leave, the master may use forceful means to evict 
him (Shulhan Arukh, Hoshen Mishpat 421:6, and in the com- 
ment of Rema, and Pithei Teshuva there). 


To a slave whose master provided a Canaanite maid- 
servant to him — maya nmg iay b vow Tava: With regard 
to a slave who had his ear pierced with an awl and was 
provided a Canaanite maidservant as a wife by his master, 
when the Jubilee Year arrives, if his master urges him to 
go free and he refuses, and the master wounds him in the 
process of forcing him out, the master is exempt from liability, 
as he is preventing the slave from violating a prohibition 
(Rambam Sefer Kinyan, Hilkhot Avadim 3:5). 


NOTES 


Until now the awe of his master was upon him - “Y 
why PPATT PMI MT KIPRT: Based on this explanation it is 
clear why the master has to use such extraordinary measures 
to evict the slave from his house. Since the slave no longer 
fears his master and also knows the location of all of the 
master’s possessions, as he lived in his master’s house, he 
might take advantage of his master's absence if the master 
were to go to court to notify the courts of the situation. 
Therefore, the master is compelled to act on his own, and to 
use force to evict him. 
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To counter this, the verse states: “You shall take no ransom... 
that he should return” (Numbers 35:32). Although this verse is 

referring to the prohibition against an unintentional killer paying 
a ransom instead of going to a city of refuge, this verse is also 

interpreted to mean that you shall take no ransom for a Hebrew 
slave who is obligated to return to his family. In other words, if 
the slave refuses to return to his family and is injured in the pro- 
cess of his eviction, he does not receive compensation. This seems 

to indicate that the master may take justice into his own hands 

even for a matter that involves no loss to him. 


The Gemara responds to this proof: With what are we dealing 
here? We are dealing with a slave who is a thief," and conse- 
quently, ifhe remains a slave, his master will sustain a loss. There- 
fore, it is permitted for the master to take justice into his own 
hands and evict the slave by force. 


The Gemara questions this explanation: Until now he did not 
steal, and now he will begin to steal? Why would the master be 
worried about this just when the slave's tenure ends? The Gemara 
answers: Until now, while he was still a slave, the awe of his 
master was upon him," so he did not steal from him. Now that 
he may go free he does not have the awe of his master upon him, 
and the master is therefore worried that he might steal from him. 


Rav Nahman bar Yitzhak said an alternative explanation: The 

baraita is referring to a slave whose master provided a Canaanite 

maidservant to him" as a wife and he wishes to remain with her. 
Until now, it was permitted for him to engage in sexual inter- 
course with her, but now that he is free, it is prohibited for him 
to do so. In this case, his master may evict him forcefully, assuming 
the role of an emissary of the court, to prevent him from violating 
the prohibition. Therefore, this is not considered taking justice 

into his own hands. 


The Gemara suggests a proof for Rav Yehuda’s opinion from the 
mishna. Come and hear: In the case of one who places a jug in 
the public domain and another person comes and stumbles on 
it and breaks it, he is exempt. It may be inferred that the reason 
he is exempt is that he stumbled on it. But if he broke it inten- 
tionally, he is liable. This indicates that one may not take justice 
into his own hands. 


Rav Zevid said in the name of Rava: That is not a proof, as the 
same is true even if he broke the barrel intentionally. And as for 
this fact that the tanna of the mishna teaches a case where he 
stumbled, it is because he wants to teach in the last clause: And 
if he incurred damage due to the vessel, the owner of the havit 
is liable to pay for his damages. As this ruling applies specifically 
when he stumbled, but if he broke the barrel intentionally and 
incurred damage in the process, the owner of the barrel is not 
required to compensate him. Although the pedestrian had the 
right to break the barrel, it is he who damaged himself, by not 
being careful while breaking it. Therefore, in the first clause the 
mishna teaches a case where he stumbled. 


The Gemara suggests: Come and hear a proof from a baraita, 
which relates to the case of awoman who, during a fight between 
her husband and another man, grabs the other man’s genitals: The 
verse that states: “Then you shall cut off her hand” (Deuteron- 
omy 25:12), should not be taken literally; rather, it is referring to 
monetary restitution. What, is it not referring to a case where 
she cannot save her husband from his attacker by a means other 
than grabbing the attacker’s genitals, and nevertheless she is pun- 
ished? This indicates that one may not take justice into his own 
hands. The Gemara answers: No, the verse is referring to a case 
where she can save him by other means. Otherwise she is exempt 
from paying restitution. 
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The Gemara asks: But if she cannot save him by other means, is 
it possible that she is exempt? If so, instead of teaching in the 
latter clause of that baraita that the expression mentioned in the 
previous verse: “And extended her hand” (Deuteronomy 25:11), 
excludes an emissary of the court," who is authorized to act in 
this manner and is therefore exempt from paying restitution, let 
the baraita distinguish and teach within the case under discus- 
sion in the verse itself, as follows: In what case is this statement 
that the wife is liable said? It is in a case where she can save her 
husband by another means. But if she cannot save him by other 
means, she is exempt. 


The Gemara answers: That is also what the baraita is saying: In 
what case is this statement said? It is said in a case where she can 
save him by other means. But if she cannot save him by other 
means, her hand is rendered like an emissary of the court, and 
she is exempt. 


The Gemara suggests: Come and hear a proof for Rav Yehuda’s 

opinion from a mishna (Bava Batra 99b): Ina case where a public 

thoroughfare would pass through one’s field," and he appropri- 
ated it and instead gave the public an alternative route on the side 

of his property, the halakha is that the route that he has given is 

the route that he gave them, and they may use it. But his property, 
which he appropriated, has not reached him, i.e., he cannot 

appropriate it for his personal use since it was already in public 

use. 


And if you say that a person may take justice into his own hands, 
why does the owner of the field not have the right to close the 
thoroughfare? Since it is his property and he gave the public an 
alternative route, let him take a stick [pazra]‘ in his hand and 
sit by the side of the road, preventing the public from passing 
through. 


Rav Zevid’ said in the name of Rava: It is a rabbinic decree, lest 
he give them a circuitous route. Since the public has the right to 
pass through his field, as the Gemara will soon explain, the owner 
cannot appropriate their thoroughfare without giving the public 
a similar alternative route. Therefore, the Sages decreed that he 
cannot appropriate it without their consent, lest he provide an 
inadequate route. 


Rav Mesharshiyya said: The mishna is referring to a case where 
he actually gave them a circuitous route. If one in fact gives the 
public a straight path, he need not surrender his rights, and he 
may take justice into his own hands by blocking the original 
thoroughfare. 


Rav Ashi said: Any route on the side that the property owner 
might give them is necessarily considered a circuitous route, as 
it is close for this person, and itis far for that person. While some 
will benefit from the change, it will be detrimental for others. 


The Gemara asks: If so, why has his property not reached him? 
If he cannot make the change, why can he not reclaim the path 
that he intended to turn over to the public? Let him say to them: 
Take your original route and give me back my property, so that 
he will not lose both pieces of land. 


HALAKHA 


Excludes an emissary of the court — p1 ma mow bis: An emis- 
sary of the court who is harassed in the presence of witnesses 
by the person to whom he was sent may use forceful means 
toward him, in the same manner as is permitted to the judges. The 
emissary is exempt from liability if he causes that person injury 
or damage. It is added in the Sma that this is the halakha even if 
he could have achieved his objective in another manner (Shulhan 
Arukh, Hoshen Mishpat 421:6, and in the comment of Rema). 


In a case where a public thoroughfare would pass through 
one's field - 7ye Jina Maly waw IVI AAW yA: With regard 
to one whose field has a public thoroughfare passing through 
it, and he appropriated it for his own use, providing an alterna- 
tive route for the public, the original route does not become 
his own. Rather, both routes become public property (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 13:27; Shulhan Arukh, Hoshen 
Mishpat 377:1). 


LANGUAGE 
Stick [pazra] — x19: This is referring to a stick or staff. 
According to the Arukh, the cantillation note pazer owes 
its name to its form, which resembles a staff. 
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HALAKHA 

A path that the masses established - w372 pnw ww»: 
Itis prohibited to impair the public's usage of a certain path 
that they established with the owner's permission. Moreover, 
with regard to any space of which the public has established 
usage, it is assumed that they did so with the permission 
of the owner (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
13:24; Shulhan Arukh, Hoshen Mishpat 417:2 and Sma there). 


The owner of a field who left pe'a - nga minw man bya: If 
the owner of a field left pe'a for the poor on one side of the 
field, and poor people came and requested pe'a from the 
other side and he allowed them to take it, both portions 
are considered pe'a (Rambam Sefer Zera‘im, Hilkhot Mattenot 
Aniyyim 2:13). 


One who renounces ownership of his vineyard - »751971 
jaa mx: If one renounces ownership of his vineyard but 
arises early the next day to harvest the grapes, he is obli- 
gated to observe the halakhot of peret, olelot, forgotten 
clusters of grapes left for the poor, and pea but is exempt 
from tithing the grapes of the vineyard (Rambam Sefer 
Zera‘im, Hilkhot Mattenot Aniyyim 5:27). 
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The Gemara answers that he cannot reclaim it due to Rav Yehuda’s 
statement, as Rav Yehuda says: With regard to a path that the 
masses established" as a public thoroughfare, it is prohibited to 
destroy it for them. Therefore, since the public already began using 
the alternative route, the owner cannot appropriate it from them. 


The Gemara suggests: Come and hear an alternative proof from a 
baraita: With regard to the owner ofa field who left produce in the 
corner of the field, which is given to the poor [pe‘a],"® on one side 
of the field, and poor people came and took from another side, 
this produce and that produce are both considered pe'a. And if you 
say that a person may take justice into his own hands, why are this 
and that both considered pe'a? Let him take a stick and sit in his 
field on the side from which the poor people are taking produce 
without his permission, and let him warn them to take only from 
the side that he allocated. 


Rava said: In terms of monetary law he can prevent them from 
taking pe'a from the side that he did not allocate. What is meant by 
the ruling of: This produce and that produce are both considered 
pea? It means that they are considered pea with regard to exempt- 
ing both portions of produce from tithes. Just as the portion that 
the poor people took is exempt from tithes, so is the portion that he 
allocated initially. 


This is as it is taught in a baraita: In the case of one who renounces 
ownership of his vineyard" and arose early in the morning before 
anyone else took possession of it and harvested it, the one who 
renounces ownership is obligated in the mitzva of individual 
fallen grapes left for the poor [peret],™ and in the mitzva of incom- 
pletely formed clusters of grapes left for the poor [olelot],° and in 
the mitzva of forgotten clusters of grapes? left for the poor, and 
in the mitzva of pe'a, the four gifts to the poor that the Torah 
requires one to give from a vineyard (see Leviticus 19:9-10). But 
he is exempt from the mitzva to tithe" his produce, because this 
requirement does not apply to an ownerless field. Likewise, in 
the above case the portion of the field that was allocated for pe'a 
is exempt from tithes even after the owner reclaims it, as pe'a is 
considered ownerless property in this regard. 


BACKGROUND 


Produce in the corner of the field which is given to the poor 
pe'a] — m8: The Torah states that it is prohibited for a farmer 
o harvest the produce in a corner of his field. He must allow 
he poor to collect this produce themselves. The Sages decreed 
hat the area of the corner must be at least one-sixtieth of the 
field. This mitzva appears in the Torah (Leviticus 19:9 and 23:22), 
and tractate Pe'a is devoted to the details of this mitzva. By 


Torah law, fields, vineyards, and olive groves are included in 


his mitzva. 


ndividual fallen grapes [peret] - W38: It is prohibited for the 
owner of a vineyard to collect individual fallen grapes at the 
ime of the harvest. Such grapes must be left for the poor. 


Obligated in individual fallen grapes left for the poor, etc. - 
"931 ba IM: Rashi explains, based on the Gemara later (94a), 
that although ownerless fruits are exempt from the mitzvot of 
obligatory gifts for the poor, in a case where one renders his 
fruit ownerless without actually enabling others to take it, he is 
obligated to observe these mitzvot. This is derived from the fact 
that the expression “You shall leave them” is mentioned twice 
with regard to these mitzvot (Leviticus 19:10, 23:22). 


NOTES 


Incompletely formed clusters of grapes [olelot] - middiy: 
Olelot are clusters of grapes lacking a central stalk, or ones in 
which the grapes do not hang down one upon the other. The 
Torah prohibits gathering such incompletely formed clusters 
of grapes (Leviticus 19:10; see Deuteronomy 24:21). They must 
be left for the poor. There is a dispute among the Sages as to 
whether this halakha applies if one’s entire vineyard grew in 
this manner. 


Forgotten clusters of grapes — nmw: This is one of the agricul- 
tural gifts to the poor. A farmer who forgot a cluster of grapes in 
the vineyard while harvesting them may not return to collect 
it. It must instead be left for the poor (Deuteronomy 24:19). 


But he is exempt from the mitzva to tithe — wai pa Wd": 
Rashi explains that pe'a is exempt from tithes because it is 
considered a form of ownerless property. Josafot maintain 
that since pe'a is reserved for the poor, it cannot be considered 
ownerless property, which is by definition free for all. Rather, it 
is exempt because poor Levites have equal rights to pe'a (see 
Deuteronomy 14:29), so the mitzva of separating tithes, which 
are designated for the Levites, no longer applies to it. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


pay mwa ip maw 9 
-mpya mw ix ODA TINY pOT 
0- PDI WIN TAT 21. 

awa - PN irga 


vw xd a7 os TPT 319K 7193 
oma Y3 yew KYN 


Perek IH 
Daf28 Amud b 


Dohiy ypyp awa - inyy Kin bar 
ARQ 


25 sox ONDT map APIAY 93 
ayb inian igi») iar TDD 
DIX xh "IW" ITA NTP IN nay 

p> "i rainy 


-pon pyb dare bup pyb ba om) 
PPR PIY? INN 0p PY P N 
pres 253) 290 OTN 


TAS AMP IPENT NDT PR BT PIN 
KIT fying — APN NDT MDT 


ix Ww tow Dow soywix 21 DNA 
xb) - rinan DIN oy iw inn 
poor iw iain ba): RX [xDDD 
D -yN yop) sion ane 
mah xI Dhan by woa mana by 
Ia IKER iY) wan)? mniam 

apm Day mwa 


MI S H N A If one’s jug broke in the public domain and 


another person slipped in the water from the 
jug and was injured from the fall, or if he was injured by the shards 
of the broken jug, the owner of the jug is liable. Rabbi Yehuda says: 
In a case where the owner of the jug acted with intent, he is liable, 
and in a case where he acted without intent, he is exempt. 


G E M ARA Rav Yehuda says that Rav says: They taught 


that the owner of the jug is liable only when 
the clothes of the one who slipped were soiled by the dirty water. 


But if the person himself was injured, the owner of the jug is 
exempt, as it is the ground that caused his injury, not the jug or 
the water. 


Rav Yehuda continued: When I stated this ruling of Rav before 
Shmuel, he said to me: After all, we derive the cases of damage 
caused by leaving one’s stone, one’s knife, or one’s load" in the 
public domain from the case of one’s pit, and I therefore read, i.e., 
apply, with regard to all of them the inference of the Sages from the 
verse: “And an ox or a donkey fall therein” (Exodus 21:33), that the 
one who dug the pit is liable only if what incurred damage is an ox, 
but not a person," or a donkey, but not vessels. 


And this statement applies with regard to a situation where the 
person is killed, i.e., if one fell into a pit and was killed, the person 
who dug it is exempt from paying restitution, since the verse refers 
exclusively to an animal that was killed. But with regard to damage, 
the digger of the pit is liable to pay restitution for injury to a person, 
but exempt from paying restitution for damage to vessels," for which 
no distinction between death and injury can be applied. Therefore, 
the ruling in the case of the jug that broke in the public domain 
should be the opposite. The owner of the jug is liable to pay restitu- 
tion for injury caused to another, as Shmuel holds that he is liable 
even if the injury is caused by the impact with the ground, but that 
he is exempt from paying restitution for the damage done to the 
clothes of the one who slipped. 


The Gemara asks: And how would Rav answer this difficulty? The 
Gemara answers: This presumption that liability for damage caused 
by one’s stone, knife, or load is derived from the category of Pit, 
thereby exempting him from payment for damage to vessels, applies 
only in a case where he renounced ownership of them. But in a 
case where he did not renounce ownership of them, it is consid- 
ered to be like any other case where his property causes damage." 
Therefore, he is liable to pay for damage caused to the vessels. 


Rav Oshaya raises an objection from a baraita discussing Pit: It is 

derived from the verse: “And if a man shall open a pit, or if a man 

shall dig a pit and not cover it, and an ox or a donkey fall therein” 
(Exodus 21:33), that the digger is liable to pay restitution only if 
what incurred damage is an ox but not a person, or a donkey but 

not vessels. From here the Sages stated that if an ox with its equip- 
ment fell into a pit, and the ox was wounded and the equipment 

broke; or if a donkey with its equipment fell in, and the donkey 

was wounded and the equipment tore, then the one who dug the pit 

is liable to pay restitution for any injury sustained by the animal but 

exempt from paying restitution for the damaged equipment. To 

what case is this similar? It is similar to the case of his stone, or 

his knife, or his load that he left in the public domain, and they 

caused damage. 
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HALAKHA 

One's stone, one's knife, or one’s load — 4301 i32% 
IXW: If damage was caused because of one's stone, 
knife, or load that he left in the public domain, then 
whether he renounced ownership of that item or not, 
the halakhot of a pit apply. Specifically, he is liable to 
pay if an animal is injured or killed by that property, or 
if a person is injured. This is also the halakha in a case 
where one leaves hazardous items on property that 
he had previously owned but later renounced while 
he retained ownership of the objects. This is in accor- 
dance with Shmuel's opinion, as the halakha is ruled 
in accordance with his opinion in monetary matters 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 13:3-4; 
Shulhan Arukh, Hoshen Mishpat 412:1). 


An ox but not a person, etc. — 131 01% xd) siw: If one 
falls into a pit, the person who dug the pit is liable to 
pay restitution for his injury but is not liable to pay resti- 
tution if he dies. He is exempt from liability for damage 
caused to vessels, whether they break completely or 
are just damaged (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 13:1; Shulhan Arukh, Hoshen Mishpat 410:21). 


Liable for injury to a person but exempt for damage 
to vessels — j 105 mp) 2m DAWN: If one pours water 
in the public domain, and the clothes of another are 
soiled by it, he is exempt, whether or not he renounced 
ownership of the water. If another person slips in the 
water and is injured, the one who poured the water is 
liable, in accordance with Shmuel’s opinion (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 13:12; Shulhan Arukh, 
Hoshen Mishpat 412:5). 


NOTES 


Where he did not renounce ownership of them it is 
like his property causes damage — ¥71)175% xt KIT 
xaT idia: Into what category does this liability fall? 
Rashi explains that if one’s item causes damage, he is 
liable due to the category of Ox. Ra'avad deems it as 
having the same halakhotas a forewarned ox. Since an 
item left in the public domain is an obvious hazard, as 
it is very likely to cause injury or damage, it is therefore 
analogous to a forewarned ox. He adds that it is also 
analogous to the case of a forewarned ox in that there 
is an element of negligence in leaving out an item in 
the public domain, as its owner should have guarded 
it more carefully. 
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HALAKHA 

The pedestrian stumbled on the stone - yaya Spm: 
Ifa stone is left in the public domain, and a pedestrian 
stumbles on it and is injured by it, or if he stumbles 
on the ground and is injured by the stone, the owner 
of the stone is liable, in accordance with the second 
version of Rabbi Elazar’s statement. If he stumbles on 
the stone andis injured by his impact with the ground, 
the owner of the stone is exempt from liability, as even 
Rabbi Elazar and Shmuel agree with Rav in this case 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 13:3 and 
Lehem Mishne there; Shulhan Arukh, Hoshen Mishpat 
411:1 and Beur HaGra there). 
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The Gemara questions the wording of the baraita: On the contrary, it 
should have stated: What is similar to this, since the cases of one’s 
stone, knife, or load are not mentioned in the Torah, but are derived 
from the case of Pit. Rather, the wording should be emended as follows: 
What is similar to this? It is the case of his stone, or his knife, or his 
load that he left in the public domain, and they caused damage. 


The baraita continues: Therefore, if one dropped his flask on a stone 
that was left in the public domain, breaking the flask, the owner of the 
stone is liable. 


The first clause of this baraita is difficult according to the opinion of 
Rav, since it compares the cases of a stone, a knife, and a load to the 
case of Pit, and it does not distinguish between a situation in which he 
renounced ownership of them or one where he did not. And the last 
clause of the baraita, which deems the owner of a stone in the public 
domain liable to pay restitution for the damage to the broken flask, is 
difficult according to the opinion of Shmuel. According to him, the 
owner should be liable only for causing injury and not for damaging 
vessels. 


The Gemara responds to this objection: And according to your reason- 
ing, the baraita itself should pose a difficulty for you, since the first 
clause states that one is exempt from liability for damage to vessels, 
and the last clause states that he is liable. 


Rather, Rav resolves the contradiction according to his line of 
reasoning, and Shmuel resolves it according to his line of 
reasoning. 


Rav resolves it according to his line of reasoning as follows: In what 

case is this statement said? Concerning what case does the baraita rule 

that a stone, a knife, and a load are analogous to Pit, exempting their 
owner from liability for breakage to vessels caused by them? It is where 

he renounced ownership of them. But ifhe did not renounce owner- 
ship of them he is liable. Therefore, if one dropped his flask on a 

stone belonging to another person in the public domain, the owner of 
the stone is liable to pay for the damage to the flask. 


And Shmuel resolves the contradiction according to his line of reason- 
ing: Now that you said that the cases of one’s stone, one’s knife, and 
one’s load are similar to one’s pit, then according to Rabbi Yehuda, 
who deems one liable to pay for damage caused to vessels by falling 
into a pit that he dug, one is therefore liable in a case where someone 
dropped his flask on a stone belonging to him, and the flask broke. 


§ Rabbi Elazar says: They taught that the owner of the stone is liable 
only in a case where the pedestrian stumbled on the stone and the 
flask scraped against the stone and broke. But if he stumbled on the 
ground, not the stone, and the flask consequently fell and scraped 
against the stone, causing the flask to break, the owner of the stone is 
exempt from liability for the damage. 


In accordance with whose opinion is this statement? It is not in accor- 
dance with the opinion of Rabbi Natan, who maintains that if damage 
is caused by two people and one of them is exempt from paying com- 
pensation, the other must pay the entire amount. Similarly here, since 
there is no liability for damage caused by stumbling on the ground, 
compensation should be collected from the owner of the stone. 


There are those who say an alternative version of this discourse: Rabbi 
Elazar says: Do not say that it is only in a case where the pedestrian 
stumbled on the stone" and the flask scraped against the stone, caus- 
ing the flask to break, that he is deemed liable, but that ifhe stumbled 
on the ground and the flask scraped against the stone, causing the 
flask to break, he is exempt. Rather, even if the pedestrian stumbled 
on the ground and the flask scraped against the stone, causing the 
flask to break, he is liable. In accordance with whose opinion is this 
statement? It is in accordance with the opinion of Rabbi Natan. 
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§ The mishna teaches that if someone's jug broke in the public 
domain and one slipped in the water from the jug and was injured 
from the fall, or ifhe was injured by the shards of the broken jug, 
the owner of the jug is liable. Rabbi Yehuda says: In a case where 
the owner of the jug acted with intent, he is liable, and in a case 
where he acted without intent, he is exempt. The Gemara asks: 
What are the circumstances in which it is considered that he 
acted with intent? 


Rabba says: Even where he just intends to lower the jug off 
his shoulder and accidentally breaks it, he is liable to pay for 
the damage he causes, according to Rabbi Yehuda. Abaye said 
to him: By inference, does Rabbi Meir, who is the anonymous 
first tanna of the mishna, deem him liable even if the jug cracked 
by itself? Rabba said to him: Indeed, Rabbi Meir would deem 
him liable even if he were holding the handle of the jug in 
his hand, the optimal manner for holding it, and the handle 
snapped, causing the jug to fall and break, an accident clearly 
beyond his control. 


The Gemara asks: Why is this so? Isn’t he the victim of circum- 
stances beyond his control? And the Merciful One exempts 

a victim of circumstances beyond his control™ from punish- 
ment, as it is written with regard to a betrothed young woman 

who is raped: “But to the young woman you shall do nothing” 
(Deuteronomy 22:26). 


And if you would say that this matter applies only with regard 

to exemption from the death penalty, but with regard to dam- 
ages one is liable even for circumstances beyond his control, but 

isn’t it taught in a baraita: If one’s jug broke and he did not 

remove its shards, or if his camel fell and he did not stand it up, 
Rabbi Meir deems him liable to pay for any damage they cause, 
and the Rabbis say that 


he is exempt according to human laws but liable according to 
the laws of Heaven. 


The Gemara comments: And the Rabbis concede to the opinion 
of Rabbi Meir in the cases of one’s stone, one’s knife, or one’s 
load, that if he placed them on top of his roof and they fell as a 
result of being blown off by a typical wind, i.e., one of ordinary 
force, and they caused damage, that he is liable. And Rabbi 
Meir concedes to the opinion of the Rabbis in the case of one 
who puts pitchers [kankanin]' on the roof in order to dry them, 
and they fell as a result of being blown off by an atypical wind, 
i.e., one of unusual force, and they caused damage, that he is 
exempt. Evidently, even Rabbi Meir concedes that if one’s prop- 
erty causes damage due to circumstances completely beyond his 
control, he is exempt. 


Accordingly, Abaye rejects Rabba’s explanation of Rabbi Yehuda’s 
statement, that he deems the owner of the jug liable even if he 
merely attempted to take it off his shoulder and it broke, and 
offers another explanation. Rather, Abaye said that Rabbi Meir 
and Rabbi Yehuda disagree with regard to two different situa- 
tions. They disagree with regard to a situation where the damage 
was caused at the time of the person's fall,‘ and they disagree 
with regard to a situation where the damage was caused after the 
persons fall. 


NOTES 


The Merciful One exempts a victim of circumstances 
beyond his control — mwa KITI DN: The early com- 
mentaries draw a contrast between this statement and 
the Gemara elsewhere (26b), where it is derived from the 
verse: “A burn for a burn” (Exodus 21:25), that one is liable 
to pay for damage he causes, whether he does so willfully 
or due to circumstances beyond his control. Josafot explain 
that while one is liable if circumstances are partially beyond 
his control, if they are completely beyond his control he is 
exempt. Rabbeinu Hananel and the Ra’avad write that one 
is liable to pay for damage he causes with his body even if 
it was completely unavoidable, but that it stands to reason 
that one should be exempt from paying for damage caused 
by his property. 


HALAKHA 


And the Merciful One exempts a victim of circumstances 
beyond his control — mW KIMI DNI: When one acts 
under circumstances beyond his ‘control, heis exempt from 
any consequences, including lashes or an obligation to 
bring a sacrifice, and certainly from capital punishment 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 1:9). 


LANGUAGE 


Pitchers [kankanin] — }°3737: Apparently from the Assyrian 
and Ugaritic kankan, which means vessel or container. In 
the context here it is referring to a clay pitcher. 


NOTES 


At the time of the person’s fall — my) nywa: Tosafot 
maintain that this does not refer to damage caused during 
the fall, as that would be considered damage caused by 
one’s body, which would render the owner of the jug liable 
even if it was beyond his control. Rather, it is referring to 
damage caused shortly after the fall, when the owner of 
he barrel did not yet have the chance to clear away the 
broken pieces. 

By contrast, the Ra’avad maintains that it is referring 
o damage caused during the fall. He explains that Rabbi 
Yehuda holds that the owner of the jug is exempt because 
he considers stumbling completely beyond one's control, 
and one is not liable in such a case even for damage caused 
by his body. In addition, since the person stumbled on a 
stone or a bump in the road, he is not the direct cause of 
he damage, similar to a case where one pushes another. 
The Ramban adds that even according to Rabbi Meir, the 
one who stumbled is not considered to have caused the 
damage directly; rather, Rabbi Meir holds him liable to pay 
for damage resulting from negligence. 
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NOTES 


One who stumbles is considered negligent - ywis bom 
xi: The Josefot Rid explains that Rabbi Meir holds that one 
should look out for obstacles and if he does not notice them, 
he is responsible for damage caused as a result, whereas 
Rabbi Yehuda maintains that one is not expected to look 
at the ground while he walks and therefore would not be 
considered negligent if he stumbled and caused damage. 


With regard to one who renounces ownership of his 
hazardous property — Yp para: This dispute is not only 
with regard to the case mentioned here, where the items 
ell due to one’s negligence and he renounced ownership 
of them. Even if he is not the cause of their falling in the 
public domain, Rabbi Meir holds that he incurs liability for 
failing to remove them. According to Rabbi Yehuda, no 
one is liable to pay for damage caused by an ownerless pit 
or other obstacle in the public domain and one is liable to 
pay only for damage caused by a pit that belongs to him. 
For example, one is liable to pay for damage caused by a pit 
when he digs the pit on his own property and subsequently 
renounces ownership of the property but not of the pit. 


HALAKHA =—W¥—¥—————_ 
One who stumbles is not considered negligent - wd bpm 
xt ywis: If one carrying his jug in his hand stumbles, caus- 
ing the jug to break, he is exempt from any damage caused 
as a result, as stumbling is not deemed negligence. Never- 
theless, if he could have cleared the shards and did not, he 
is liable by the laws of Heaven. This is in accordance with 
the opinion of the Rabbis (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 13:7; Shulhan Arukh, Hoshen Mishpat 412:4). 
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They disagree in a situation where the damage was caused at the 
time of the person's fall, with regard to whether or not one who 
stumbles, thereby causing his jug to break, is considered negli- 
gent. One Sage, Rabbi Meir, holds that one who stumbles is 
considered negligent," as his carelessness caused him to stumble. 
Therefore, he is liable to pay for damage caused by the shards of 
the jug, which broke as result of his stumbling. And one Sage, 
Rabbi Yehuda, holds that one who stumbles is not considered 
negligent." 


They disagree in a situation where the damage was caused after 
the person's fall, with regard to one who renounces ownership 
of his hazardous property.’ Presumably, the owner of the jug 
has no interest in keeping the shards, and it is considered as 
though he renounced his ownership of them. One Sage, Rabbi 
Meir, holds that one who renounces ownership of his hazard- 
ous property is liable to pay restitution for damage caused by it, 
despite the fact that it no longer belongs to him. And one Sage, 
Rabbi Yehuda, holds that he is exempt from paying restitution, 
as it does not belong to him anymore. 


And from where is this interpretation derived? It is derived from 
the fact that the mishna teaches two possible cases of damage, 
stating: Another person slipped in the water or was injured by 
the shards. This case, slipping in the water, is seemingly identical 
to that case, injured by the shards. Rather, is it not necessary to 
explain that this is what the mishna is saying: Another person 
slipped in the water at the time of the person’s fall, or was 
injured by the shards after the person's fall? 


The Gemara infers: And since the dispute in the mishna is with 
regard to two situations, the dispute in the baraita between 
Rabbi Meir and the Rabbis must also relate to two situations, as 
there too, two cases are mentioned, a case where one’s jug broke 
and a case where one’s camel fell. Apparently, the dispute is with 
regard to damage caused both at the time of the fall and after the 
fall. Rabbi Meir holds that one who stumbles and breaks his jug, 
causing damage to others, is considered negligent and that one 
who renounces ownership of his hazardous property is liable, 
and the Rabbis disagree with regard to both issues. 


The Gemara asks: Granted, with regard to the case where one’s 
jug broke, you find these circumstances either at the time of the 
fall or after the fall. But with regard to the case where his camel 
fell, granted, you find this circumstance after the fall, when he 
renounces his ownership of the carcass, not considering it 
worth keeping, but how can you find these circumstances at the 
time of the fall? How can the camel’s falling be considered to be 
due to the owner’s negligence, possibly rendering him liable to 
pay for injuries caused by it? 


Rav Aha said: For example, in a case where the camel crossed 
through water, through the inundation [serata] of a river 
that overflowed its banks, and it stumbled there, the owner was 
negligent, as he should not have gone this way. 


The Gemara asks: What are the circumstances? If there was 
another route, and he nevertheless chose this one, he is clearly 
negligent according to all opinions. And if there was no other 
route, he is a victim of circumstances beyond his control, and 
he is exempt from liability according to all opinions. 


Inundation [serata] — 


aY Ww: Possibly from the biblical root 
shin, reish, ayin, meaning wide, indicating here the widening 
or swelling of the river, where it overflows its banks. Syriac has 


LANGUAGE 
a similar word that is used in Targum Yonatan, sorata, meaning 
slippery. Accordingly, the word here would mean a place where 
one could slip into the river. 
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Rather, you find this circumstance in a case where the owner 
stumbled and the camel then stumbled on him. In this case, the 
Sages engage in a dispute whether or not one who stumbles is 
considered negligent. 


The Gemara asks: According to Abaye’s explanation that the dis- 
pute between Rabbi Meir and Rabbi Yehuda is with regard to a 
situation where the owner of the jug renounces ownership of his 
hazardous property after it falls, what is the meaning of Rabbi 
Yehuda’s statement that if the owner of the jug acted with intent he 
is liable? What intention is there after the jug fell and broke? 


Rav Yosef said: It is a situation where he intends to acquire the 
shards" of the broken jug, and he does not renounce his ownership 
of them. It is specifically in that case that Rabbi Yehuda holds him 
liable to pay for damage caused by the shards. And similarly, Rav 
Ashi said: It is a situation where he intends to acquire the shards. 


§ Rabbi Elazar says: The dispute in the baraita is with regard to 
a situation where the damage occurred at the time of the person's 
fall. 


The Gemara asks: But after the fall, according to this statement, 
what is the halakha? Does everyone agree that the owner of the 
jug is exempt from liability? But isn’t there Rabbi Meir, who 
deems him liable, since he did not remove the shards? Rather, 
what is the halakha? Does everyone agree that he is liable? But 
aren't there the Rabbis, who deem him exempt? 


The Gemara answers: Rather, what is the explanation of the phrase: 
At the time of the person’s fall? It means even at the time of the 
person’s fall, and it teaches us that the dispute is referring to a situ- 
ation where the damage occurred after the fall and also to a situa- 
tion where it occurred at the time of the fall, in accordance with 
Abaye’s explanation of the mishna. 


And Rabbi Yohanan says: The dispute is with regard to a situation 
where the damage occurred after the fall. 


The Gemara asks: But at the time of the person’s fall, according 
to this statement, what is the halakha? Does everyone agree 
that the owner of the jug is exempt from liability? But from the 
fact that Rabbi Yohanan says later (31a), with regard to another 
mishna in this chapter: Do not say that the mishna is the opinion 
of Rabbi Meir, who says that one who stumbles is considered 
negligent, by inference it is clear that he holds that Rabbi Meir 
deems one who stumbles liable to pay damages. Evidently, it is 
not unanimously agreed upon that he is exempt. 


Rather, what is the halakha in this case? Does he say that everyone 
agrees that he is liable? But from the fact that Rabbi Yohanan 
says later: Do not say that the mishna is the opinion of Rabbi 
Meir, who says that one who stumbles is considered negligent, 
by inference it is clear that he holds that the Rabbis deem him 
exempt. 


The Gemara answers: Rather, this is what Rabbi Yohanan teaches 
us: That the circumstance in which the Rabbis deem one who 
renounces ownership of his hazardous property" exempt is only 
the situation stated here," i.e., where he stumbled, as he is the 
victim of circumstances beyond his control. But in the general 
case of one who renounces ownership of his hazardous property, 
they deem him liable to pay for damage caused by it. 
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HALAKHA 


Where he intends to acquire the shards - panna 
poma mint: If one's jug broke, even if it was due to 
circumstances beyond his control, and he intended 
to retain possession of the broken pieces, he is liable 
to pay for any damage caused by them (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 13:7; Shulhan Arukh, 
Hoshen Mishpat 412:4). 


HALAKHA 


One who renounces ownership of his hazardous 
property — Y3 Vp: If one's jug broke due to cir- 
cumstances beyond his control, and he did not intend 
to retain possession of the shards, he is exempt from 
damage caused by them. If it fell and broke due to his 
negligence, he is liable to pay for damage caused by 
the shards, whether during the fall itself or afterward, 
even if he renounces ownership of the shards, in accor- 
dance with the opinion of Rabbi Yohanan (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 13:5; Shulhan Arukh, 
Hoshen Mishpat 412:4). 


NOTES 

One who renounces ownership of his hazardous 
property is exempt — 7109 VPY VP: In the Jeru- 
salem Talmud it is noted that this exemption applies 
only to a pit and the like. By contrast, if one renounces 
ownership of his ox and leaves it in the public domain 
knowing itis likely to cause damage, then, since an ox 
walks and causes damage on its own, he is liable to pay 
for the damage it causes. 
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HALAKHA 
A pit in the public domain - bat mwa via: If one digs a pit 
in the public domain, although it does not belong to him, he is 
liable to pay for any damage caused by it, since he is the one 
who created it (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
12:2; Shulhan Arukh, Hoshen Mishpat 410:6). 


And leavened bread from six hours onward - wwa yam 
my nyw: It is prohibited to derive benefit from leavened 
bread that is in the possession of a Jew after the sixth hour, 
i.e., noon, of the eve of Passover, since the owner violated 
the mitzva to destroy his leavened bread. Rashi holds that he 
also transgressed the prohibition of: It shall not be seen and 
it shall not be found (Rambam Sefer Zemanim, Hilkhot Hametz 
UMatza 1:9; Shulhan Arukh, Orah Hayyim 443:1). 


One who finds an uncovered pit and covers it, etc. - xxi 
^3 7102) amn xja: If one finds an uncovered pit, covers it, 
and then uncovers it again, the one who dug the pit in the 
first place is liable to pay for the damage it causes, and the 
one who covered and uncovered it is exempt, since he merely 
restored it to its prior state. By contrast, if one finds a pit, fills it 
with dirt, and then removes the dirt again, he is liable, since 
by filling it he reverses the initial act of digging it (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 12:6; Shulhan Arukh, Hoshen 
Mishpat 410:3). 


NOTES 

Leavened bread from six hours onward - nipw ww yan 
mys: It is forbidden to derive benefit from leavened bread 
from the sixth hour of the day on the eve of Passover. Since 
this prohibition includes deriving any benefit, not just eating, 
the leavened bread is rendered useless and no longer has any 
monetary value. Since an item that has no value cannot be 
owned, it is not considered its owner's property. 


An uncovered pit in the public domain and covers it, and 
then uncovers it again - mN MADD) amn sja: Even if 
the one who dug a pit saw it being ‘covered by someone else, 
he is not exempt from responsibility for it, since he must take 
into account the possibility that someone may uncover it. 
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§ It was stated: With regard to one who renounces ownership 
of his hazardous property that he left in the public domain, there 
is a dispute between the amora’im Rabbi Yohanan and Rabbi 
Elazar. One said that he is liable, and one said that he is exempt. 


The Gemara suggests: Shall we say that the one who deems him 
liable holds in accordance with the opinion of Rabbi Meir, and 
the one who deems him exempt holds in accordance with the 
opinion of the Rabbis? 


The Gemara responds: No; in accordance with the opinion of 
Rabbi Meir, everyone agrees that one who renounces owner- 
ship over his hazardous property is liable. Rather, when they 
disagree it is in accordance with the opinion of the Rabbis. They 
disagree as to what the opinion of the Rabbis is. The one who 
deems him exempt holds that his opinion is in accordance with 
the opinion of the Rabbis. And the one who deems him liable 
could have said to you: I maintain that what I say is correct 
even according to the opinion of the Rabbis; the Rabbis deem 
one who renounces ownership over his hazardous property 
exempt only in the situation here, because he is a victim of 
circumstances beyond his control. But in a general case of one 
who renounces ownership of his hazardous property, they 
deem him liable. 


The Gemara suggests: It may be concluded that Rabbi Elazar 
is the one who says that he is liable, as Rabbi Elazar says in 
the name of Rabbi Yishmael: There are two entities that are 
not in a person’s legal possession and nevertheless the verse 
rendered them as though they were in his possession with 
regard to certain halakhic responsibilities. And these are: A pit 
that he dug in the public domain" and leavened bread remaining 
in his possession on the eve of Passover from six hours, i.e., 
noon, onward."" Although deriving any benefit from the bread 
is prohibited, and it is therefore no longer in its owner’s legal 
possession, nevertheless he is commanded to destroy it. The 
Gemara concludes: It may be concluded that Rabbi Elazar is 
the one who says that he is liable. 


The Gemara asks: And did Rabbi Elazar actually say this, that 
one who renounces ownership of his hazardous objects is liable? 
But didn’t Rabbi Elazar say the opposite? As we learned in a 
mishna (30a): In the case of one who turns over dung in the 
public domain and another person incurred damage due to it, 
he is liable to pay for his damage. And Rabbi Elazar says: They 
taught this ruling only in a case where the one who turned over 
the dung intended to acquire it, but in a case where he did 
not intend to acquire it he is exempt. Apparently, according to 
Rabbi Elazar, one who renounces ownership of his hazardous 
property is exempt, since he is liable only if he intends to take 
possession of the dung, even if he moved it significantly. 


Rav Adda bar Ahava said: Rabbi Elazar was referring to a case 
where he returned the dung to its prior place. Therefore, he is 
exempt unless he intended to acquire it. Ravina said: This can be 
explained by means ofa parable: To what is the statement of Rav 
Adda bar Ahava comparable? To one who finds an uncovered 
pit in the public domain and covers it," and then uncovers it 
again." Since he left the pit as he found it, he is exempt from 
paying damages, and the liability lies with the one who dug 
the pit. 


Mar Zutra, son of Rav Mari, said to Ravina: Is this comparable? 
There, in the case of the pit, the result of the initial act of digging 
the pit was not removed, since even when he covered the pit, the 
pit itself still existed. But here, the result of the initial act was 
removed, since once the dung was moved from its prior place, 
there was no longer any hazardous object there. Therefore, by 
returning it to its place, the hazard is created anew. 
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Rather, it is comparable only to one who finds an uncovered pit 
and fills it with dirt and then digs it up again, as in this case the 
result of the initial act is removed, and the new pit therefore exists 
in his possession and he is liable. Likewise, one who moves dung 
in the public domain and then restores it to its prior place is deemed 
liable whether or not he intends to acquire it. 


Rather, Rav Ashi said that Rabbi Elazar was referring to a case 
when he turned it over at a height of less than three handbreadths, 
which is not considered removal of the dung from its place. 


The Gemara asks: But according to this explanation, what forced 
Rabbi Elazar to interpret the mishna as referring specifically to the 
unique case where he turned over the dung at a height of less than 
three handbreadths, and consequently the reason he is liable is 
that he intended to acquire it, but if he does not intend to acquire 
it he is not liable? Let him interpret the mishna as referring to a 
case where he turned over the dung at a height above three hand- 
breadths, in which case even if he did not intend to acquire it, he 
is liable. 


Rava said: What forced him was that the mishna was difficult for 
him. Why does it state specifically that he turned over the dung? 
Let it teach that he lifted the dung. Rather, learn from the fact that 
the mishna does not use the term: Lifted, which generally is refer- 
ring to the act of lifting an object three handbreadths for the pur- 
pose of acquisition, that whenever the term turned over is used, it 
is referring to an act in which the object is lifted to a height of under 
three handbreadths from the ground. 


The Gemara concludes: And from the fact that Rabbi Elazar was 
evidently the one who said that one who renounces ownership of 
his hazardous object in the public domain is still liable to pay for 
any damage it causes, Rabbi Yohanan is clearly the one who said 
he is exempt. 


The Gemara asks: And did Rabbi Yohanan actually say this, that if 
one renounces ownership of his object he is exempt from liability 
for any damage it causes? But didn’t we learn in a mishna (30a): 
With regard to one who conceals a thorn or a piece of glass, or 
who puts up a fence of thorns, or who puts up a fence that subse- 
quently fell into the public domain, and another person incurred 
damage due to any of these, he is liable to pay for this person's 
damage. 


And Rabbi Yohanan says: With regard to one who puts up a fence 
of thorns, they taught that he is liable only in a case where he 
projects the thorns out into the public domain, but in a case 
where he restricts them" to his own property, he is exempt. The 
Gemara infers: In a case where he restricts them, what is the reason 
that he is exempt? Is it not because it is considered a pit on his 
own property?" By inference, the liability in the category of Pit, 
according to Rabbi Yohanan, is in the public domain, where a 
pit generally does not belong to the one who dug it. Apparently, 
Rabbi Yohanan holds that one who renounces ownership of his 
hazardous property is liable. 


The Gemara answers: No, actually I could say to you that in prin- 
ciple, one who renounces ownership of his hazardous property 
is exempt. Nevertheless, one who puts up a fence of thorns is liable, 
because he does not renounce ownership of the thorns that pro- 
trude into the public domain. And in a case where he restricts the 
thorns to his own property, what is the reason he is exempt? The 
reason is not that he is not liable to pay for the damage of a pit in 
his own property, but rather because it was stated about this case 
that Rav Aha, son of Rav Ika, said: He is exempt because it is not 
the typical manner of people to rub against walls," but to keep a 
small distance from them. Therefore, if a pedestrian is injured by 
the thorns, it is considered an unusual accident, for which the owner 
of the fence is not liable. 


HALAKHA 
In a case where he restricts them, etc. - D¥ayna 


^a: If one makes a fence of thorns that protrude into 
the public domain, causing injury, he is liable to pay 
full restitution for damage it causes. If he confines 
the thorns to his own property, he is exempt from 
liability, as it is uncommon for people to rub against 
walls. This is in accordance with the opinion of Rabbi 
Yohanan and Rav Aha, son of Rav Ika (Shulhan Arukh, 


Hoshen Mishpat 415:1). 


A pit on his own property — imwa via: If one digs 
a pit in the public domain or he digs a pit on his 
own property but opens it to the public domain, he 
is liable to pay for the damage it causes (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 12:2; Shulhan Arukh, 
Hoshen Mishpat 410:6). 


NOTES 


Because it is not the typical manner of people to 
rub against walls — Jonn7y ors 2a bw jor pew 39 
Dba: The later commentaries state a a prac- 
tical difference between the two reasons for exemp- 
tion in a case where he restricted the thorns to his 
own property: In a case where an animal is injured 
by the thorns, then according to the reason that it 
is not the typical manner of people to rub against 
walls, perhaps he is liable, as this does not apply to 
animals. If the reason one is exempt is that it is a pit 
in his own property, he is exempt in this case as well 
(Ayyelet HaShahar). See the Meiri on the mishna on 
30a, and Yam shel Shlomo. 
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NOTES 

Rather, Rabbi Yohanan is actually the one who said he 
is liable - sn v2% pn ay odiy> xY: If Rabbi Yohanan is 
the one who said he is liable, why was it necessary for Rav 
Aha, son of Rav Ika, to explain Rabbi Yohanan’s statement 
with regard to a fence of thorns based on the reasoning 
that it is not the typical manner of people to rub against 
walls? Tosafot answer that Rabbi Yohanan could have held 
that one is liable both for a pit that he placed in the public 
domain and for one on his own property. 


Perek III 
Daf30 Amud a 


HALAKHA 


One who pours water in the public domain - 023 Jaw 
Da7 mwa: If one pours water in the public domain, and 
another person is physically injured, even if it is by impact 
with the ground, he is liable, in accordance with Shmuel's 
opinion that one is liable to pay for injury caused by a pit 
even if the injury is caused by impact with the ground. 
This is the halakha even if one poured the water during 
the period when it is permitted for him to do so, and 
even if he renounced ownership of the water. If another's 
items are damaged, e.g, if his clothes get soiled from the 
water, he is exempt, in accordance with the halakhot of a 
pit (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 13:12-13; 
Shulhan Arukh, Hoshen Mishpat 412:5). 


Or one who puts up a fence of thorns — #173 ny Tiam 
Dey ipa: If one conceals thorns or pieces of glass in his wall 
or fences in his field with thorns, if they protrude into the 
public domain and a passerby is thereby injured, he is 
liable. If he confines the thorns to his own property, he is 
exempt, as it is not the typical manner of people to rub 
against walls. This is in accordance with the mishna and 
the statement of Rabbi Yohanan (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 13:20; Shulhan Arukh, Hoshen Mish- 
pat 45). 


NOTES 

Like his filth — i373: The assumption is that as long as 
the water did not dry up, the owner still wants to retain 
ownership of it, and he owns the mud formed by the 
water and the dirt. Therefore, he should be liable to pay 
for injury it causes to another, as it is his property causing 
the damage. If he does not own the resultant mud, it 
has the status of a pit, for which one is not liable, in Rav’s 
opinion, for damage to vessels (see Jerusalem Talmud). 
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The Gemara asks: And did Rabbi Yohanan actually say that one 
who renounces ownership of his hazardous objects is exempt? 
But didn’t Rabbi Yohanan say that in general, the halakha is in 
accordance with an unattributed mishna, and we learned in an 
unattributed mishna (sob): In the case of one who digs a pit in the 
public domain and an ox or a donkey fell into it and died, he is 
liable. This mishna is referring to one who digs a pit in the public 
domain, where it is not owned by the one who dug it, yet the 
mishna deems him liable. 


The Gemara concludes: Rather, Rabbi Yohanan is actually the one 
who said that one who renounces ownership of his hazardous 
objects is liable." 


The Gemara asks: And from the fact that Rabbi Yohanan said 
that he is liable, is it evident that Rabbi Elazar said that he is 
exempt? But doesn’t Rabbi Elazar say 


in the name of Rabbi Yishmael that one is liable to pay for damage 
caused by a pit that he dug in the public domain, even if it is not 
his personal property? 


The Gemara answers: This is not difficult. This ruling, that he is 
exempt, is his own opinion, whereas that ruling, that he is liable, 
is the opinion of his teacher Rabbi Yishmael, and he disagrees 
with it. 


MI S HNA In the case of one who pours water in the 


public domain," and another person in- 
curred damage due to it, the one who poured water is liable to 
pay for his damage. In the case of one who conceals a thorn or 
a piece of glass in his wall adjacent to the public domain, or one 
who puts up a fence of thorns," or one who puts up a fence that 
subsequently fell into the public domain, and others incurred 
damage due to any of these, he is liable to pay for their damage. 


C E M ARA With regard to the case of one who pours 


water in the public domain, Rav says: 
They taught that he is liable only when the clothes of one who 
slipped were soiled by the dirty water, but if the one who slipped 
himself was injured, the one who poured the water is exempt, as 
it is the impact with the ground that injured him, not the water. 


Rav Huna said to Rav: Why should he be exempt from paying 
restitution for the injury? Even if the water that he poured is con- 
sidered only like his filth" that he tossed in the public domain, he 
should be liable. Since the muddy ground caused the injury, and 
the mud belongs to him, as it results from the addition of his water 
to the dirt, he should be liable. 


Rav responded: Do you maintain that this is a case where the 
water was not absorbed into the ground? It is a case where the 
water was absorbed, leaving only moist dirt. Since there is no 
mud there that can be deemed as belonging to the one who spilled 
the water, he is exempt from liability. 


The Gemara asks: But if the mishna’s ruling refers only to the soiling 
of the pedestrian’s clothes, why do I need two mishnayot to state 
this halakha? According to Rav, this halakha was already addressed 
in the previous mishna, with regard to a jug that broke, causing a 
pedestrian to fall and his clothes to become soiled. 


The Gemara answers: One halakha was stated with regard to a case 
where this occurred in the summer, the dry season, and one with 
regard to a case where it occurred in the rainy season. 
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As it is taught in a baraita: With regard to all those people who 
engage in activities that the Sages stated are permitted, i.e., those 
who open [potkin]! their gutters and drain the sewage from 
their houses into the public domain, and those who flush out the 
water from their caves,” where foul-smelling water was stored, 
into the public domain, during the summer they do not have 
permission to do so, while during the rainy season they have 
permission to do so, since the street is rained upon in any event 
and thereby washed. And although all these people perform their 
actions with permission, if they cause damage they are liable 
to pay for it. Because of the difference between the summer and 
the rainy season with regard to whether it is permitted for one 
to pour water into the public domain, both mishnayot are neces- 
sary, one for each season. This is in order to teach that even in the 
rainy season, when it is permitted to pour water into the public 
domain, one is nevertheless liable to pay for damage resulting 
from the water. 


§ Itis stated in the mishna that one who conceals a thorn or a 
piece of glass, or one who puts up a fence of thorns, is liable to 
pay for damage resulting from them. Rabbi Yohanan says: They 
taught that he is liable only in a case where he projects these 
obstacles into the public domain, but if he restricts them to his 
own property, he is not liable. The Gemara asks: What is the 
reason that he is exempt? Rav Aha, son of Rav Ika, says: It is 
because it is not the typical manner of people to rub against 
walls, but to keep a certain distance from them. Therefore, if a 
pedestrian is wounded by the thorns, it is considered an unusual 
accident, for which the owner of the fence is not liable. 


The Sages taught ( Tosefta 2:6): With regard to one who conceals 
his thorns or his pieces of glass in another’s wall," and the 
owner of the wall came and demolished his wall and it fell into 
the public domain, and the thorns or glass caused damage, the 
one who concealed them is liable. 


Rabbi Yohanan says: They taught this only in the case of an 
unstable wall, since the one who concealed his items should have 
anticipated that the owner of the wall would soon demolish it, 
but in the case ofa stable wall, the one who concealed his items 
is exempt, and the owner of the wall is liable. 


Ravina says: That is to say that in the case of one who covers his 
pit with another’s bucket," and the owner of the bucket came 
and took his bucket, and the pit causes damage, the owner of 
the pit is liable. 


The Gemara asks: Isnt this obvious? This is exactly the same 
halakha as Rabbi Yohanan’s statement with regard to one who 
conceals thorns in an unstable wall, i.e., that the hazardous item 
was likely to be revealed from the moment that it was concealed, 
and therefore its owner is liable to pay for any damage that it 
causes. What is the novel element in Ravina’s statement? 


The Gemara answers: It is necessary. Lest you say: It is only 
there, in the case of the thorns, that the owner of the wall is 
exempt, since he did not know who concealed the hazardous 
item in order to inform him that he should remove them, but 
here, since the owner of the bucket knew who dug the pit, he 
should have informed him that he was taking his bucket and 
is consequently liable to pay for damage caused by the pit, Ravina 
therefore, teaches us" that he is not required to inform the 
owner of the pit, and he bears no responsibility for any damage 
caused. 


The Sages taught: The early pious people would conceal their 
thorns" and their pieces of glass in their fields, and would dig 
to the depth of at least three handbreadths in order to bury them, 
so that they would not obstruct the plow. 


LANGUAGE 
Open [potkin] — ppnia: This word comes from the root 
peh, tav, kuf and is closely related to the Hebrew petah, 
meaning an opening. It generally refers to the opening 
of a dam or a barrier to allow for the passage of water. 


BACKGROUND 


Those who flush out the water from their caves — 
ypniwa paya: The word cave refers here to a cistern 
with a roof, where water was stored for use in the house 
or the garden. During the rainy season people would 
flush out the old water, which often became putrid 
over the course of the summer, and replace it with fresh, 
clean rainwater. 


HALAKHA 

One who conceals his thorns or f his pieces of ne 
ivan by: If one conceals thorns or r pieces of glass i in 
another's wall and the wall falls, and a passerby is sub- 
sequently injured by the thorns, if the wall was unstable 
then the one who concealed his items is liable. If it was 
stable, the owner of the wall is liable (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 13:21; Shulhan Arukh, 
Hoshen Mishpat 415:2). 


One who covers his pit with another's bucket - 72370 
ivan bw vha sia: If one covers his pit with another's 
bucket, and the owner of the bucket removes it, and the 
pit subsequently causes injury or damage, the owner 
of the pit is liable (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 12:9; Shulhan Arukh, Hoshen Mishpat 410:29). 


Would conceal their thorns — on nixip Dya vy: 

It is praiseworthy to conceal his thorns or other hazard- 
ous items or discard them in a place where they can- 

not cause harm (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 13:22; Shulhan Arukh, Hoshen Mishpat 415:3). 


NOTES 


Teaches us — b ynwi xp: Rabbeinu Hananel and 
Rashi offer different explanations for the ruling that the 
owner of the bucket is not responsible for informing 
the owner of the pit that he removed the bucket. Rab- 
beinu Hananel explains that since the owner of the 
bucket is taking what is his, he has no responsibility 
with regard to the pit. By contrast, Rashi explains that 
the possibility of informing the owner of the pit does 
not have any bearing on the latter's liability. There may 
be a practical difference between these explanations 
with regard to a case where another person, other than 
the bucket’'s owner, took it (see Meiri; Nimmukei Yosef, 
citing Ramah). 
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LANGUAGE 
Tigris [Diglat] - nba: The Tigris River is called Diglat in 
Aramaic and Diklat in Syriac. The name derives from the 
Babylonian-Assyrian name Idiklat, from which its Hebrew 
name Hiddekel is also derived. 


NOTES 


One who wants to be pious - PDN nab WITKIN: 
The Rashba and Rabbeinu Yehonatan of Lunel explain 
hat these three tractates are cited because in each of 
hem there are statements stating how a pious person 
should behave. Rabbeinu Yehonatan of Lunel notes that 
o be considered a pious person one must go beyond 
he letter of the law and must therefore be meticulous in 
he matters mentioned in all three of these tractates. He 
concludes that these Sages do not disagree with each 
other, but rather each Sage provides a different example. 
The Maharsha adds that these three tractates correspond 
o the three aspects of moral perfection: One must act 
exemplarily toward Heaven by observing the matters of 
Berakhot, exemplarily toward other people by observing 
he matters of Nezikin, and exemplarily toward himself by 
observing the matters of tractate Avot, which teaches how 
o attain perfection of soul. 

Rabbeinu Hananel writes that the term: Matters of trac- 
ate Nezikin, refers to going beyond the letter of the law 
o avoid causing damage, even where one does not bear 
egal responsibility, and Berakhot is referring to the prohibi- 
ion against benefiting from this world without a blessing. 


The matters of tractate Nezikin — ppt tom: The first 
hree tractates of order Nezikin, i.e., Bava Kamma, Bava 
Metzia, and Bava Batra, were originally a single tractate 
called Nezikin. 


BACKGROUND 
His straw and his hay — iwp) i239: To serve as good fertil- 
izer, straw and hay should be broken down and ground as 
much as possible. Otherwise, they will not decay quickly 
and will consequently be of little benefit to the soil. If they 
are trampled upon together with mud, the straw and hay 
will be better suited to serve as fertilizer. 
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The Gemara relates: Rav Sheshet would toss his thorns into 
fire, so they would not cause damage to others. Rava would 
toss them into the Tigris [Diglat]' River. 


Rav Yehuda says: One who wants to be pious" should observe 
the matters of tractate Nezikin," so as to avoid causing damage 
to others. Rava said he should observe the matters of tractate 
Avot. And some say he should observe the matters of tractate 


Berakhot. 
MI S HN In the case of one who takes out his 
straw [teven] and his hay [kash]™ to 
the public domain to use afterward as fertilizer and another 
person incurred damage due to them, he is liable to pay for 
his damage, and whoever takes possession of the hay and straw 
first acquires them for himself. Rabban Shimon ben Gamliel 
says: With regard to anyone who places obstacles in the public 
domain and they cause damage, he is liable to pay damages, 
and whoever takes possession of them first acquires them. 


In the case of one who turns over dung in the public domain 
and another person incurred damage due to it, the former is 
liable to pay for his damage. 


G E M A RA Let us say that the ruling in the mishna 


that one is liable to pay for damage 
caused by straw or hay that he put in the public domain is not 
in accordance with the opinion of Rabbi Yehuda. 


As it is taught in a baraita that Rabbi Yehuda says: During 
the period when fertilizer is taken out," a person may take 
his fertilizer out to the public domain and let it accumulate 
there for a full thirty days, so that it gets trampled by people’s 
feet and by animals’ feet, as it was on this condition that 
Joshua bequeathed Eretz Yisrael to the Jewish people (see 
80b). In other words, people do not have the right to prevent 
someone from taking out his straw to the public domain, since 
they received their portion of Eretz Yisrael following Joshua's 
conquest on this condition. Apparently, since one has the right 
to take out his straw, he is not held liable to pay for damage 
caused by it. 


The Gemara rejects this suggestion: You can even say that the 
mishna is in accordance with the opinion of Rabbi Yehuda, 
since Rabbi Yehuda possibly concedes that if the fertilizer 
caused damage, he is liable to pay for the damage it caused, 
although he acted within his rights. 


The Gemara asks: But didn’t we learn in a baraita that Rabbi 
Yehuda says: If a pile of straw on the back of an animal that 
was passing through the public domain catches fire from a 
Hanukkah lamp that was placed outside a store, the owner of 
the lamp is exempt, since he put it there with permission 
(see 62b)? What, is it not because he put it there with the per- 
mission of the court and is therefore exempt from paying for 
damage caused by it? 


HALAKHA 


One who takes out his straw and his hay, etc. — ny wi 


"31 iwp ian: One may not put his straw or hay in the public 


domain to be trampled upon and become fertilizer. The Sages 


instituted that if one does so, the straw or hay is rendered owner- 
less. Nevertheless, if a person or an animal is injured as a result, 


the owner of the straw is liable (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 13:14; Shulhan Arukh, Hoshen Mishpat 414:1). 


During the period when fertilizer is taken out - nx¥in nywa 
mbar: One may place fertilizer and dung in the public domain 
during the designated period and let it accumulate there for 
thirty days so that it gets trampled on by pedestrians and ani- 
mals. Nevertheless, if it causes damage, the owner of the fertilizer 
is liable to pay, in accordance with the opinion of the Rabbis, 
who disagreed with Rabbi Yehuda (Rambam Sefer Nezikin, Hil- 
khot Nizkei Mamon 13:15; Shulhan Arukh, Hoshen Mishpat 414:2). 
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The Gemara answers: No, it is because he put it there with the 
permission granted to those performing a mitzva. Permission 
of the court is not sufficient to exempt him from paying damages, 
unless, in addition, permission was granted for the purpose of 
performing a mitzva. As it is taught in a baraita: Rabbi Yehuda 
says that if it caught fire from a Hanukkah lamp he is exempt 
because he had permission to put it there in order to perform 
a mitzva.’ 


Come and hear an alternative proof from a baraita: With regard 
to all these cases in which the Sages said that it is permitted 
for people to place obstacles in the public domain, if they 
caused damage, these people are liable to pay, and Rabbi 
Yehuda exempts them. Evidently, according to Rabbi Yehuda, 
if one has the permission of the court to put an item in the public 
domain, he is exempt from paying damages. 


Rav Nahman said: The mishna is referring to a case where one 
put his fertilizer outside not during the period when fertilizer 
is taken out. Therefore, he did not have permission to do so. And 
it is in accordance with the opinion of Rabbi Yehuda, who holds 
that one is liable only if he acts without permission. 


Rav Ashi said an alternative explanation of the mishna according 
to Rabbi Yehuda: 


What we learned in the mishna was specifically with regard to a 
case where one put out his straw and his hay, which are more 
likely to cause injury than fertilizer and other objects, because 
they are particularly slippery. Therefore, Rabbi Yehuda agrees 
that in this case he is liable to pay for damage they cause. 


§ Itis stated in the mishna that if one puts his straw and hay out 
in the public domain, whoever takes possession of them first 
acquires them. The Sages disagreed with regard to the extent of 
this acquisition. Rav says: He acquires them both with regard 
to the items themselves and with regard to the value of their 
enhancement," which took place while they were in the public 
domain. And Ze’eiri says: He acquires them with regard to the 
value of their enhancement but not with regard to the items 
themselves, and he must pay the owner of the straw according 
to their value at the time he placed them in the public domain. 


With regard to what do they disagree? Rav holds that the Sages 
penalized the owner by revoking his ownership of the items 
themselves due to the value of their enhancement that he 
stands to earn by putting them in the public domain, whereas 
Zeeiri holds that they did not penalize him by revoking his 
ownership of the items themselves due to the value of their 
enhancement. Rather, he loses only the increase in their value 
due to their enhancement. 


HALAKHA 


Both with regard to the items themselves and with regard to 
their enhancement — pawa pa 1943 pa: It is prohibited to put 
out straw or hay in the public domain so that it gets trampled. 
The Sages imposed a penalty on one who does, so that the 
straw is rendered ownerless, and whoever comes first may take 
possession of it. This is in accordance with the opinion of Rav, 
whose opinion is accepted because Ze'eiri was his student. Once 
the straw becomes fertilizer, anyone may come and take it for 
himself. Before it becomes fertilizer one may not take it ab initio, 


as the status of the straw at this stage was deliberated in the 
Gemara and the dispute was not resolved. The Rambam rules 
that if one takes it at this stage, the court does not remove it 
from his possession, due to the uncertainty with regard to this 
matter. The Rosh, on the other hand, holds that his seizure is 
not effective, and it is removed from his possession (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 13:14; Shulhan Arukh, Hoshen 
Mishpat 414:1). 


NOTES 
Permission in order to perform a mitzva - m¥2 Mw: It 
is a mitzva to light the Hanukkah lamp in a place where 
it is visible and publicizes the Hanukkah miracle. Ideally it 
should be placed at the outer entrance of a house. For this 
reason Rabbi Yehuda says that one who places his lamp 
outside is exempt from liability for damage it causes. 
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HALAKHA 

One who turns over dung - ban DX yA: One is 
permitted to put dung in the public domain during the 
period designated for putting out fertilizer. Nevertheless, 
he is liable to pay for any damage it causes. If another takes 
it for himself, that person is in violation of the prohibition 
against robbery. This is in accordance with the response of 
Rav Nahman bar Yitzhak. The Rema writes that according 
to some authorities, if someone is injured by the dung 
it becomes ownerless and anyone may take possession 
of it (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 13:15; 
Shulhan Arukh, Hoshen Mishpat 414:2). 
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The Gemara attempts to prove that Zeeiri’s opinion is correct from a 
case where there is no enhancement at all. We learned in the continu- 
ation of the mishna that in the case of one who turns over dung" in 
the public domain and another person incurred damage due to it, 
the former is liable to pay for his damage. But it does not teach in 
this clause that whoever takes possession of it first acquires it. Appar- 
ently the Sages did not revoke his ownership of the dung, as it has no 
enhanced value. This does not seem to accord with Rav’s opinion. 


The Gemara answers: The halakha that whoever takes possession of 
it acquires it is taught in the first clause, with regard to one who puts 
out straw, and the same is true in the last clause, with regard to one 
who turns over dung. It is unnecessary to repeat it. Therefore, no 
support for the opinion of Ze’eiri can be derived from here. 


The Gemara asks: But isn’t it taught in a baraita in that regard, i.e., 
a baraita that discusses the same cases as the mishna, that the hay 
and straw are forbidden due to the prohibition against robbery, 
which apparently means that one may not take possession of the 
dung, contrary to Rav’s opinion? 


The Gemara answers: When it is taught in the baraita that they are 
forbidden due to the prohibition against robbery, it applies to the 
entire mishna, not just to this particular clause, and it is referring to 
taking the items from the one who came first and acquired them. In 
other words, once someone takes possession of them, it is forbidden 
for anyone else to take them from him, as that is considered robbery. 


The Gemara asks: But it is not taught in this manner elsewhere, as 
we learned in a baraita: In the case of one who takes out his straw 
and his hay to the public domain to use afterward as fertilizer and 
another person incurred damage due to them, he is liable to pay for 
his damage. And furthermore, whoever takes possession of them 
first acquires them, and is permitted to do so with regard to the 
prohibition against robbery. And in the case of one who turns over 
dung in the public domain and another incurred damage due to it, 
he is liable, but it is forbidden to take possession of it due to the 
prohibition against robbery. 


Rav Nahman bar Yitzhak said: Is it from the case of dung that you 
raise a contradiction to Rav’s opinion that one may take possession 
of straw and hay in the public domain? With regard to an item that 
has added value due to enhancement over time as a result of lying in 
the public domain, Rav holds that the Sages penalized one who leaves 
it in the public domain, revoking his ownership of the item itself 
because of its added value due to enhancement, but with regard to 
an item that does not have added value due to enhancement by lying 
in the public domain, such as dung, perhaps Rav concedes that they 
did not penalize him in this manner. 


A dilemma was raised before the Sages: According to the statement 

of Rav, who says that they penalized him by revoking his ownership 

of the items themselves because of its added value due to enhance- 
ment, do we impose this penalty immediately when he takes the 

straw out, allowing one to take possession of it even before it has time 

for its value to become enhanced, or do we impose the penalty only 
when its enhancement in value emerges? 


Come and hear a proof that the penalty is imposed immediately 
from the fact that we spoke of a difficulty to Rav’s opinion from 
the case of dung, whose value does not become enhanced, indicating 
that according to Rav the penalty is imposed before there is any 
enhancement. 


The Gemara responds: And how can you understand this proof? 
When we spoke of dung, this was before Rav Nahman bar Yitzhak 
resolved the difficulty, explaining that perhaps Rav concedes that 
there is no penalty in this case. But after Rav Nahman resolved it, is 
it at all possible to raise an objection to Rav’s opinion from the case 
of dung? Therefore, no proof can be brought from there. 
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The Gemara suggests: Let us say that this dispute is parallel to 
a dispute between tanna’im, as it is stated in a baraita: With 
regard to a document in which a loan with interest is written," 
we penalize the lender, and he therefore collects neither the 
principal nor the interest; this is the statement of Rabbi Meir. 
And the Rabbis say: He collects the principal but not the inter- 
est. Shall we say that Rav stated his opinion in accordance with 
the opinion of Rabbi Meir, whose penalty applies to the value of 
the loan itself due to its enhancement, i.e., the interest, which is 
prohibited, and that Ze’eiri stated his opinion in accordance 
with the opinion of the Rabbis, who impose the penalty only on 
the interest? 


The Gemara answers that Rav could have said to you: I stated my 
opinion even according to the opinion of the Rabbis. The Rabbis 
were saying there that the principal is not forfeited by the lender 
only because the principal was loaned in a permissible manner, 
as the prohibition applies only to the interest. But here, in the case 
of one who put his straw in the public domain, the principal, i.e., 
the hazardous object itself, causes damage. Therefore, the penalty 
should relate to the object itself. 


And conversely, Ze’eiri could have said to you: I stated my opin- 
ion even according to the opinion of Rabbi Meir. The reason 
Rabbi Meir was saying there, in the case of a loan with interest, 
that the principal is also forfeited is only that the prohibition was 
already violated from the time of the writing of the document, 
by making an appraisal [shuma]" of how much money is to be 
repaid, which included interest. But here, in the case of straw that 
one placed in the public domain, who can say that it will cause 
damage? Since the damage was not inevitable at the time that the 
straw was placed there, there is no justification for revoking the 
ownership of the straw itself. 


The Gemara suggests alternatively: Let us say that the dispute 
between Rav and Ze‘eiri is parallel to a dispute between these 
tanna’im, as it is stated in a baraita: In the case of one who takes 
his straw and his hay out to the public domain to use afterward 
as fertilizer, and another incurred damage due to them, he is 
liable to pay for his damage. And whoever takes possession of 
them first acquires them, but they are forbidden due to the 
prohibition against robbery. Rabban Shimon ben Gamliel says: 
In the case of anyone who places obstacles in the public domain 
and they cause damage, he is liable to pay. And whoever takes 
possession of them first acquires them and they are permitted 
to him with regard to the prohibition against robbery. 


The Gemara clarifies: This matter itself is difficult. First you said 
that whoever takes possession of them first acquires them, and 
then it says that they are forbidden due to the prohibition against 
robbery, indicating that one may not take possession of them. 
Rather, is this not what the baraita is saying: This statement: And 
whoever takes possession of them first acquires them, is stated 
with regard to the value of their enhancement. And this state- 
ment: But they are forbidden due to the prohibition against 
robbery, is stated with regard to the items themselves? And 
Rabban Shimon ben Gamliel came to say that even with regard 
to the items themselves, whoever takes possession of them first 
acquires them. Therefore, this tannaitic dispute apparently relates 
to whether the penalty applies to the items themselves or just to 
the value of their enhancement. 


NOTES 


By making an appraisal [shuma] - kaw mb 13X7: This appar- granted the lender the amount constituting interest by creat- 


ently refers to a case of fixed interest, i.e., at the time of the loan 
it was established how much interest the borrower would pay. 
Therefore, the transgression was committed at the time the 
document was written and signed, as the borrower effectively 


ing the document. 

Rashi reads this as laying, suma, instead of appraisal, shuma. 
Accordingly, the reference is to the verse: “Neither shall you lay 
[tesimun] upon him interest” (Exodus 22:24). 


HALAKHA 

A document in which interest is written - ia 313W ww 
Iwa: If a promissory note specifies that interest must be 
paid, whether it is the type of interest prohibited by Torah 
law or by rabbinic law, only the principal may be collected 
with it, and not the interest, in accordance with the opinion 
of the Rabbis, who disagree with Rabbi Meir. Tosafot rule that 
if interest is implicitly included in the amount that is due to 
be repaid, then even the original amount lent may not be 
collected (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
4:6; Shulhan Arukh, Yoreh De‘a 161:1, Hoshen Mishpat 52:1). 
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NOTES 


This is the halakha but a public ruling is not issued to 
that effect — j> prin py) m7: In other words, if someone 
asks a halakhic authority whether or not he may take the 
straw, the halakhic authority should answer that he may 
not. Consequently, only one who knows this halakha on 
his own is capable of utilizing it. 

Most authorities understand this directive as referring 
only to the items themselves, i.e., the public ruling should 
be that one may take possession of only the value of their 
enhancement (Rashi). By contrast, the Nimmukei Yosef 
holds that people should be instructed not to take the 
items at all, not even to take possession of the value of 
heir enhancement. 


Dried barley [hushelei] - Swan: Several geonim interpret 
his as referring to ropes that people stretched out in the 
public domain, which Rav Huna therefore declared owner- 
ess since they constituted a public hazard. These geonim 
probably had a version that read ushelei, meaning ropes, as 
ound in several manuscripts. 


HALAKHA 

This is the halakha but a public ruling is not issued to 
that effect —ja pyn px) m2: Some authorities maintain 
that when one asks if he may take straw or hay that was 
put in the public domain, he is instructed that he may 
keep only the value of the straw’s enhancement, not of 
the straw itself, ab initio, in accordance with the opinion 
of Rav Huna (Shulhan Arukh, Hoshen Mishpat 4141, in the 
comment of Rema). 


LANGUAGE 
Dried barley [hushelei] - wan: The word hushelei refers 
to dried and peeled barley. It is possibly related to the root 
het, shin, lamed, meaning beat or crush, since barley was 
often crushed in a mortar to remove the hull. 


Perek III 
Daf 31 Amuda 


HALAKHA 

Those owners of the barley were forewarned - 1737 
av Aa: Even according to the authorities who maintain 
that one may not take possession of the items themselves 
that were put out in the public domain illegally, if the own- 
ers were forewarned and still did not remove the hazard, 
the items are rendered ownerless, and anyone may take 
possession of them (Shulhan Arukh, Hoshen Mishpat 4141, 
in the comment of Rema). 


Two potters, etc. — 131 197 13W: If two potters were walk- 
ing in the public domain, one after the other, and the first 
one stumbled and fell, and the second stumbled over the 
first, then if the first one could have stood up but did not 
do so, he is liable to pay for the damage incurred by the 
second (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 13:8; 
Shulhan Arukh, Hoshen Mishpat 413:1). 
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The Gemara comments: According to Ze’eiri, it is certainly a 
dispute between tanna’im, since Rabban Shimon ben Gamliel 
explicitly deems it permitted for one to take possession of the 
items. According to Rav, shall we say that it is a dispute between 
tanna’im? 


The Gemara responds that Rav could have said to you: According 
to all opinions, the Sages imposed a penalty revoking his owner- 
ship of the items themselves due to the value of their enhance- 
ment. And here in the baraita the tanna’im disagree with regard 

to whether or not it is ruled that this is the halakha but a public 

ruling is not issued to that effect, as it was stated that amora’im 

disagreed as to whether the halakha revoking his ownership of the 

items themselves should be taught to the public. Rav Huna says 

that Rav says: This is the halakha, but a public ruling is not 

issued to that effect." In other words, although it is permitted for 
one to take possession of the straw, halakhic authorities should 

not publicly rule that people may do so, lest people become accus- 
tomed to taking items that belong to others. This is the opinion of 
the first tanna in the baraita. Rav Adda bar Ahava says: This is the 

halakha and a public ruling is issued to that effect. This, Rav 
could have said, is the opinion of Rabban Shimon ben Gamliel. 


The Gemara asks: Is that so? But didn’t Rav Huna declare 
dried barley [hushelei]™ that people laid out in the public 
domain ownerless? Similarly, didn’t Rav Adda bar Ahava declare 
ownerless 


residue from dates? 


The Gemara comments: Granted, Rav Adda bar Ahava acted in 
accordance with his halakhic opinion that this is the halakha and 
a public ruling is issued to that effect. But with regard to Rav Huna, 
shall we say that he retracted his prior opinion? 


The Gemara answers: Those owners of the barley were fore- 
warned" to remove the barley from the public domain, and they 
did not comply. Therefore, they were penalized by Rav Huna 
declaring publicly that their barley was ownerless. 


In the case of two potters" carrying pots 
MISHNA : ae 


who were walking one after the other in 
the public domain, and the first stumbled on a bump and fell, 
and the second stumbled over the first and fell too, the first is 
liable to pay for the damage incurred by the second. 


GEMARA Rabbi Yohanan said: Do not say that 


the mishna is the opinion of Rabbi Meir, 
who says that one who stumbles is considered negligent and 
therefore liable. Rather, even according to the Rabbis, who say 
that one who stumbles is generally a victim of circumstances 
beyond his control and is consequently exempt, here, in the 
case in the mishna, he is liable, since after falling he had the 
opportunity to stand up, and he did not stand up. 
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Rav Nahman bar Yitzhak said: Even if you say that he did not 
have the opportunity to stand up, he had the opportunity to warn 
the person behind him, and he did not warn him. 


And Rabbi Yohanan could have said in response that since he did 
not have the opportunity to stand up, he did not have the oppor- 
tunity to warn" the other person either, as he was busy trying to 
stand up. Therefore, the mishna, which holds him liable, must be 
referring to a case where he could have stood up. 


The Gemara attempts to prove that the opinion of Rav Nahman bar 
Yitzhak is correct. We learned in the next mishna (31b): If the owner 
of a cross beam was walking in the public domain carrying his beam 
first," and the owner ofa barrel was walking with his barrel last, i.e., 
behind him, and the barrel was broken by the cross beam, the one 
who carried the cross beam is exempt. But if the owner of the cross 
beam stopped, he is liable, since the accident was caused by his 


stopping. 


The Gemara asks: What, is it not referring to a situation where the 
one carrying the cross beam stopped in order to adjust the load on 
his shoulder, which is the normative behavior of one carrying a 
beam, and is not considered negligence? And nevertheless the tanna 
teaches that he is liable, as, although he had the opportunity to 
warn the person behind him that he was about to stop, he did not 
warn him. This supports the opinion of Rav Nahman bar Yitzhak. 


The Gemara responds: No, it is referring to a situation where he 
stopped to rest," which could not have been anticipated by the 
person walking behind him. Consequently, he is liable. 


The Gemara asks: But according to this interpretation, if he stop- 
ped to adjust the load on his shoulder, what is the halakha? Is he 
exempt? If so, rather than teaching in the latter clause of that 
mishna: But if he said to the owner of the barrel: Stop, he is 
exempt, let the tanna distinguish and teach within the former case 
itself, as follows: In what case is this statement, that he is liable, 
said? In a case when he stopped to rest. But in a case where he 
stopped to adjust the load on his shoulder, he is exempt. 


The Gemara answers: The mishna is presented in this manner 
because it teaches us this novelty, that even if he stopped to 
rest, in a case when he says to the owner of the barrel: Stop, he 
is exempt. 


Come and hear an alternative proof from what is taught in a baraita: 

With regard to potters and glaziers" who were walking one after 

the other, and the first stumbled and fell, and the second stum- 
bled over the first, sustaining damage, and the third stumbled over 

the second, also falling and sustaining damage, in this case, the first 

person is liable to pay for the damage of the second, and the sec- 
ond is liable to pay for the damage of the third. But if they all fell 

because of the first, the first is liable to pay for the damage of them 

all. And if they warned each other, i.e., each one warned the next, 
they are all exempt. The Gemara concludes: What, is it not a case 

where they did not have the opportunity to stand up, and they are 

nevertheless liable to pay for not warning the people behind them, 
in accordance with the opinion of Rav Nahman bar Yitzhak? 


The Gemara answers: No, it is a case where they had the opportunity 
to stand up and they did not do so. 


Where he stopped to rest - wish maywa: Why is one deemed 
more responsible for causing damage when he stops to rest than 
when he stops to adjust the load on his shoulder? Rabbeinu 
Hananel explains that one who stops to rest is less preoccupied 
than one who is adjusting his load, and therefore he has greater 


NOTES 


that it is easier for the one walking behind him to watch out for his 
complete halt if it is to adjust his load, as he can see in advance 
what he is trying to do. If the one in front stops to rest, it can 
take the one behind him completely by surprise (Josafot; Tosefot 
Rabbeinu Peretz). 


responsibility to warn the one walking behind him. Others explain 


HALAKHA 


He did not have the opportunity to warn — b ma x 
vm: If one stumbled in a public thoroughfare ‘and 
did not have the opportunity to stand up before those 
walking behind him stumbled over him and incurred 
damage, he is exempt. The Rambam rules that he is 
exempt even if he had the time to warn those walk- 
ing behind him and did not do so, in accordance 
with Rabbi Yohanan’s opinion. By contrast, the Rosh 
maintains that if he had time to warn him he is liable, 
in accordance with the opinion of Rav Nahman bar 
Yitzhak, since his opinion follows the straightforward 
meaning of the mishna and baraita that are cited 
by the Gemara in his support. See Halakhot Gedolot 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 13:8; 
Shulhan Arukh, Hoshen Mishpat 413:1). 


The owner of a cross beam was first — mip bya ma 
}iwx1: If two people were walking down the road, the 
first carrying a cross beam and the second carrying 
a barrel, then if the barrel was broken by the beam, 
he one carrying the cross beam is exempt. If the 
one carrying the cross beam stopped to rest without 
warning the one carrying the barrel, he is liable. If 
he one carrying the cross beam stopped merely to 
adjust the load on his shoulder, he is exempt even if 
he did not warn the one carrying the barrel (Rambam 
Sefer Nezikin, Hilkhot Hovel UMazik 6:8; Shulhan Arukh, 
Hoshen Mishpat 379:2). 


Potters and glaziers — }»33tm pvp: If potters, glaziers, 
or the like were walking down the road one after the 
other, and the one in front stumbled and fell, caus- 
ing the second to stumble over him and the third 
to stumble over the second, if each of them had the 
chance to rise but did not, the first one is liable to pay 
for the damage incurred by the second, whether the 
second sustained injury to his body or damage to 
his property, and whether the damage was caused 
by the body of the first or by his load. The second is 
liable only for damage caused to the third by his body, 
not for damage caused by his load. If they warned 
each other, they are all exempt. The Rema notes that 
according to some authorities (Tur, citing Rosh), the 
first is also exempt from paying restitution for damage 
caused by his load, even if the second is injured by 
it. The differences of opinion stem from the variant 
readings of the Gemara’s discussion of the mishna on 
31b (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 13:10; 
Shulhan Arukh, Hoshen Mishpat 413:2). 
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NOTES 
Both for damage caused by his body and for damage 
caused by his property — iat *ptaa pa iam *7123 pa: 
Among the early commentaries there are two versions of 
Rava's statement, and consequently two different opinions 
concerning how to understand it. 


According to the opinion adopted by most commentar- 
ies (see Rashi; Tosafot; Ra’avad; Rabbeinu Tam, Sefer HaYas- 


har), the first one who stumbles is liable to pay for any 
damage caused to the second, both for damage caused 
by his body and for damage caused by his property, e.g., 
a vessel he was carrying that broke. He is liable even if he 
renounces ownership of the broken vessel, even according 
to the opinion that one who renounces ownership of his 
hazardous property is exempt from payment (see 30b), 
because he is deemed responsible for the fact that it broke 


in the first place. The second one is liable to pay for dam- 


age his body causes to the third, but not for the damage 
caused by his property, as it was not his negligence that 
caused them to fall. 

The other interpretation of Rav’s statement is that of 
Rabbeinu Hananel: The first one who stumbles is liable to 
pay for damage he caused to the second, both for injury 
he caused to the second’s body and for damage he caused 


ered the case of a pit, for which he would be exempt from 
paying restitution for damage to vessels, but rather it is 
considered damage caused directly by the person. The 
second is liable only for injury he caused to the third’s body, 
but not for damage to his property, even if he causes it 
damage with his body. See Tosafot for a detailed discussion 
of this subject. 


Perek III 
Daf 31 Amud b 


NOTES 


The first is certainly considered negligent — 871 six 
wym ywia: Rashi explains that according to Rava, one who 
stumbles is considered negligent (see 29a). Therefore, his 
vessels are considered like his pit, and he is liable to pay for 
damage they cause. By contrast, the second person fell due 
o circumstances beyond his control, and consequently 
he is not liable to pay for damage caused by his vessels. 


As he can say to him, | did not dig this pit - x7 mh NYT 
PIPININ wh pa: Alternatively, according to the version 
hat the second one is exempt from paying restitution for 
damage he causes to the property of the third person (see 
ast note on 31a), the Gemara reasons here: It is because 
after his fall, the body of the second person is effectively 
a pit, and we do not find that in the category of Pit one is 
iable to pay for damage caused to vessels. 
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o the second's property. This is because it is not consid- 
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The Gemara asks: But according to this interpretation, if they did 
not have the opportunity to stand up, what would be the halakha? 
Would they be exempt? If so, rather than teaching in the latter 
clause of the baraita: If they warned one another, they are exempt, 
let the tanna distinguish and teach within the former case itself, 
as follows: In what case is this statement, that they are liable, said? 
It is a case where they had the opportunity to stand up, but if they 
did not have the opportunity to stand up, they are exempt. 


The Gemara answers: The baraita is presented in this manner 
because it teaches us this novelty, that even if they had the oppor- 
tunity to stand up, in a case when they warned each other they 
are exempt. 


§ With regard to this halakha, Rava said: The first one who stum- 
bled is liable to pay for the damage of the second, both for dam- 
age caused to the second person by his body and for damage 
caused to him by his property." By contrast, the second is liable 
to pay for the damage of the third only with regard to damage 
caused by his body as result of the fall, and not with regard to 
damage caused by his property. 


The Gemara questions Rava’s statement: Whichever way you look 
at it, this is difficult to understand. If Rava maintains that one who 
stumbles is considered negligent, the second person should also 
be liable to pay for all forms of damage caused by his negligence. 
And if Rava maintains that one who stumbles is not considered 
negligent, even the first should be exempt from liability for the 
damage incurred by the second. 


The Gemara explains: The first is certainly considered negligent," 
and is therefore liable to pay for damage caused by both his body 
and his property. The second is deemed liable to pay for damage 
caused by his body, as he had the opportunity to stand up and he 
did not stand up. For damage caused by his property that was 
lying there and that caused the third person to stumble and fall, he 
is exempt, as he can say to him: I did not dig this pit," i.e., I did 
not cause this obstacle. Since it was the first person who stumbled 
and brought about the situation where the items of the second were 
lying on the ground, the second is not deemed liable. 


The Gemara raises an objection to Rava’s statement from a baraita 

that comments on this case: All of them are liable to pay for dam- 
age caused by their bodies and exempt from paying restitution 

for damage caused by their property. What, does this not refer 
even to the first, indicating that even he is exempt from damage 

caused by his property? 


The Gemara answers: No, it is referring to all of them except for 
the first. The Gemara asks: But doesn’t the baraita teach the term 
all of them, indicating that the first is also included? Rav Adda 
bar Ahava said: The term all of them refers only to those who 
incurred damage, and excludes the first one, who only caused 
damage to others. 


The Gemara questions this answer: What is this interpretation? 
Granted, if you say that the term includes even the first, this 
explanation is consistent with that which is taught: All of them. 
But if you say that it is referring to all of them except for the first, 
what is the reason that the misleading term: All of them is used? 
Let the baraita teach more accurately that those who incurred 
damage are liable in turn for the damage caused by their bodies, 
but are exempt from paying restitution for damage caused by their 


property. 
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Rather, this entire explanation of Rava’s statement should be 

rejected, and it should be explained as follows: Rava said that 

the first is liable both for injury caused to the body of the 

second and for damage caused to the property of the second, 
and the second is liable to pay for damage incurred by the third 

with regard to injury to his body but not with regard to dam- 
age to his property. What is the reason for the exemption in the 

last case? It is because after his fall, the body of the second person 

is effectively a pit, and we do not find that in the category of Pit 

one is liable to pay restitution for damage caused to vessels. 


The Gemara asks: This works out well according to Shmuel, 
who says that any obstacle that was placed in the public domain 
constitutes a pit, i.e., the halakhot of a pit apply to it. But 
according to Rav, who says that if the one who placed it there 
renounces ownership of the hazardous object it is considered 
a pit, but if he does not renounce ownership of it then it is 
not considered a pit, what is there to say? The second one 
who fell obviously did not renounce ownership of his body, so 
why is he exempt from damage he caused to vessels as though 
he were a pit? 


The Gemara answers: Actually, Rava’s statement should be 
explained as he was understood to have said initially, i.e., that 
he distinguishes between damage caused by another’s body and 
damage caused by his property. And as for your difficulty from 
the statement in the baraita that all of them are liable to pay for 
the damage caused by their bodies but exempt from paying res- 
titution for the damage caused by their property, apparently 
including even the first one, contrary to Rava’s opinion, Rav 
Adda bar Minyumi interpreted it before Ravina as referring to 
a case where vessels were damaged by vessels.’ In other words, 
it is not the body, but the vessels of the second that were damaged 
by the property of the first, and since the broken vessels of the 
first have the status of a pit, the owner is exempt from liability for 
damage caused to the vessels of others. 


The Master said above: If they all fell because of the first," the 
first is liable to pay for the damage of them all. The Gemara 
asks: How did they all fall because of the first? Rav Pappa 
said: It is a case where he blocked the road like a skeleton 
[keshilda],' filling the entire width of the road and causing the 
rest to stumble over different parts of his body. Rav Zevid 
said: He fell diagonally like a blind man’s cane," and they all 
stumbled over him. 


MI S H N A If this person came in the public domain 


with his barrel," and that person came 
from the opposite direction with his cross beam, and this one’s 
jug was broken by that one’s cross beam, the one carrying the 
cross beam is exempt, because this one had permission to 
walk in the public domain, and that one also had permission 
to walk there. 


If they were walking in the same direction, so that the owner of 
the cross beam was walking first," in front, and the owner of a 
barrel last, behind him, and the barrel was broken by the 
cross beam, the owner of the cross beam is exempt, since the 
owner of the barrel saw him in front of him and should have 
been more careful. 


BACKGROUND 


Vessels were damaged by vessels - o3 o> apr: 


ia 


j | First person 


Damage to body by body 


Liable 


Damage to possessions by body 


Liable 


Damage to possessions by possessions 


Exempt 


Summary of liability with regard to one who fell and caused damage 
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HALAKHA 

If they fell because of the first — py px Tan OK: 
f people were walking down the road carrying fragile 
oads, and the one in front fell and lay widthwise across 
he road, and the others stumbled over different parts of 
his body, if he could have stood up but did not do so, he 
is liable to pay for the damage incurred by all of them. 

The Rema notes that according to the Rosh and Tur, it is 
specifically when the first one falls diagonally that he is 
iable, in accordance with the explanation of Rav Zevid's 
opinion found in Tosafot. They rule according to this opin- 
ion because it is lenient, in keeping with the principle that 
with regard to uncertainty in monetary matters the ruling 

is lenient (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 

13:11; Shulhan Arukh, Hoshen Mishpat 413:3). 


If this person came with his barrel, etc. - imana Na m 
"21: If two people were walking in the public domain, one 
of them carrying a cross beam and the other carrying a 
barrel, and they collided so that the barrel was broken 
by the cross beam, the one carrying the cross beam is 
exempt. This applies specifically if the one carrying the 
barrel was an active participant in the collision, but if he 
was standing still, the one carrying the beam is liable 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 6:8; Shulhan 
Arukh, Hoshen Mishpat 379:1 and Sma there). 


The owner of the cross beam was walking first - m7 
pox aps bya: If the one carrying the cross beam was 
in front and the one carrying the barrel was walking 
behind him, and the barrel was broken by the cross beam, 
the one carrying the cross beam is exempt from liability 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 6:8; Shulhan 
Arukh, Hoshen Mishpat 379:2). 


LANGUAGE 


Skeleton [shilda] - sw: This word apparently derives 
from Assyrian, in which it means corpse. In the parlance of 
the Sages it generally is referring to a skeleton. 


NOTES 


Like a blind man’s cane - xpnoT KWAN: Rashi and 
Rabbeinu Hananel explain that he blocked the road like a 
blind man, who gropes with his cane from one side of the 
road to the other to find his way. Similarly, this man’s body 
stretched from one side of the road to the other. Accord- 
ing to this explanation, there is apparently no difference 
between the two descriptions: Like a carcass, and: Like 
a blind man’s cane. Tosafot and Tosefot Rabbeinu Peretz 
claim that there is a practical difference between the 
wo opinions, as the expression: Like a carcass, indicates 
hat he was lying widthwise across the road, whereas 
he phrase: Like a blind man’s cane, means that he was 
ying diagonally, like a blind man groping with his cane, 
wandering diagonally from one side to the other. Accord- 
ingly, Rav Zevid holds that if the first person was lying on 
he road widthwise, then after the second one tripped 
over him the third should have been careful to avoid 
him, but if he fell diagonally, the people following tripped 
over different parts of his body that they could not see. 

The Ra’avad and Meiri understand Rav Zevid’s answer 
not as an analogy, but rather as an interpretation that the 
baraita actually is referring to a blind man who causes 
people to trip on his cane. The baraita rules that he is 
liable whether he caused one person or several to fall, as 
they all fell due to his cane that he moved around to all 
sides of the road. 
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Perek III 
Daf 32 Amuda 


HALAKHA 


But if the owner of the cross beam stopped - Tay OX) 
mip bya: If the one carrying the cross beam stopped to 
rest and the one carrying the barrel bumped into him from 
behind, causing the barrel to break, the one carrying the 
cross beam is liable. If he warned the one carrying the bar- 
rel, he is exempt. If the one carrying the cross beam merely 
stopped to adjust his load, even if he did not warn the one 
carrying the barrel, he is exempt, since he was presumably 
busy with his own load and was not obligated to warn the 
other person. This is in accordance with the Gemara’s earlier 
conclusion (31a). The same halakha applies if one person was 
carrying flax and the other was carrying a lamp (Rambam 
Sefer Nezikin, Hilkhot Hovel UMazik 6:8; Shulhan Arukh, Hoshen 
Mishpat 379:2). 


The owner of the barrel was first — pwxi man bya mt: If 
he one carrying the barrel was in front and the one carrying 
he cross beam was behind him, and the barrel was broken 
by the cross beam, the one carrying the cross beam is liable. 
f the one carrying the barrel stopped to rest, the one car- 
rying the cross beam is exempt, but if the one carrying the 
barrel warned him, he is liable. If the one carrying the barrel 
merely stopped to adjust the load on his shoulder, the one 
carrying the cross beam is liable even if he was not warned. 
f one person was carrying flax and the other was carrying 
a lamp, the same halakha applies (Rambam Sefer Nezikin, 
Hilkhot Hovel UMazik 6:8; Shulhan Arukh, Hoshen Mishpat 
379:3, and see 413:1-3). 


One who causes injury to his wife during sexual inter- 
course — Mb/ait wnwna invx Tis pad: One who causes 
injury to his wife during intercourse is liable to receive pun- 
ishment for her injury, in accordance with the opinion of 
Rava, who is a later authority than Rav Huna. This includes 
compensation for damage, pain, medical costs, and loss of 
livelihood. He is exempt from compensating her for humilia- 
tion, since he did not intend to humiliate her (Rambam Sefer 
Nezikin, Hilkhot Hovel UMazik 4:17; Shulhan Arukh, Even HaEzer 
83:2 and Hoshen Mishpat 42112, and Sma there). 
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But if the owner of the cross beam stopped," causing the barrel 
to collide with the beam and break, the former is liable, since the 
latter had no way of anticipating that he would stop. And if he 
said to the owner of the barrel: Stop, he is exempt from liability 
for breaking the barrel. 


Conversely, if the owner of the barrel was walking first" and the 
owner of the cross beam last, and the barrel was broken by the 
cross beam, the owner of the cross beam is liable. But if owner 
of the barrel stopped, the owner of the cross beam is exempt 
from liability for breaking the barrel. And ifhe said to the owner 
of the cross beam: Stop, the owner of the cross beam is liable. 
And similarly, these halakhot apply in a case where this one 
came with his lamp and that one came with his flax, and the 


lamp set fire to the flax. 

G E M A Rabba bar Natan asked Rav Huna: With 
regard to one who causes injury to his 

wife during sexual intercourse," what is the halakha? Is he liable 

to pay damages? Is it reasoned that since he is acting in a permit- 

ted manner he is exempt, or perhaps he should pay attention 

and be more careful? 


Rav Huna said to Rabba bar Natan: You learned this halakha in 
the mishna concerning one person walking with a cross beam 
and another with a barrel, which rules that the owner of the cross 
beam is exempt because this one had permission to walk and 
that one also had permission to walk. Similarly, since the hus- 
band has permission to engage in intercourse with his wife, if he 
injures her in the process he is exempt. 


Rava disagreed with Rav Huna’s opinion and said: The husband 
is liable due to an a fortiori inference from the halakha with 
regard to manslaughter, as it is stated in the Torah: “As when a 
man goes into the forest with his neighbor to chop wood...and 
the head slips off the helve, and finds his neighbor, and he dies; 
he shall flee to one of these cities and live” (Deuteronomy 19:5). 
And just as in the forest, where this person entered his domain 
and that person entered his domain, as it is the domain of 
the public, and nevertheless the one who kills unintentionally 
is considered like one who entered another’s domain and is 
therefore liable to be exiled to a city of refuge, then with regard 
to this husband, who actually enters another’s domain, all the 
more so is it not clear that he should be liable for the injury he 
causes her? 


The Gemara raises an objection to Rava’s opinion: But what of 
this mishna, which teaches that the owner of the cross beam is 
exempt, as this one had permission to walk and that one had 
permission to walk, and Rav Huna inferred from here that the 
husband is likewise exempt. 


The Gemara answers: The two cases are different. There, in the 
case in the mishna, both sides were similarly walking, and the 
one who caused the damage is therefore exempt due to his right 
to walk there. By contrast, here, the husband is the only active 
participant in the intercourse. Therefore, since he is the one 
performing an action, he is liable even though he is acting with 
permission. 


The Gemara asks: And is she not considered an active partici- 
pant? But isn’t it written with regard to forbidden sexual inter- 
course: “Even the souls that do them shall be cut off from 
among their people” (Leviticus 18:29), indicating that both the 
man and woman are considered to be performing an action? 
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The Gemara answers: The verse is referring to the fact that they 
both have pleasure from the act. The woman's pleasure is tanta- 
mount to active transgression, and she is therefore punished if 
she participates willfully. But with regard to a wife’s injury, he is 
the one who is considered to be performing an action, and he 
is therefore liable. 


§ The mishna teaches: In a case where the owner of the cross 
beam was walking first and the owner of the barrel was walking 
behind him, if the barrel was broken by the cross beam, the 
owner of the cross beam is exempt. Reish Lakish says: If two 
cows were in the public domain, one of them prone and one 
walking," and the cow that was walking kicked the cow that was 
prone, its owner is exempt. If the prone cow kicked the cow 
that was walking, its owner is liable to pay. 


Let us say that the mishna supports this statement, as it states: 
If the owner of the cross beam was first and the owner of the 
barrel was last, and the barrel was broken by the cross beam, 
he is exempt. But if the owner of the cross beam stopped, the 
owner of the cross beam is liable. The Gemara explains the 
proof: But here, it is clear that it is like a case where the prone 
cow kicked the cow that was walking, since the one carrying the 
barrel was walking and the one carrying the cross beam stopped 
in the public domain, causing damage to the former. And the 
mishna teaches in this case that the owner of the cross beam is 
liable. 


The Gemara responds: And how can you understand that 
reasoning? You wanted to support the statement of Reish 
Lakish from the mishna. Not only does it not support Reish 
Lakish; it even raises a difficulty to his opinion. The reason 
Reish Lakish stated that the owner of the prone cow is liable 
is that it kicked the walking cow; but if the walking cow was 
damaged because by itself it collided with the prone cow, he 
would be exempt. But the mishna discusses a case where the 
one carrying the barrel ran into the cross beam by himself, with- 
out the one carrying the cross beam actively hitting it, and it 
teaches that the owner of the cross beam is nevertheless liable. 


The Gemara explains: The mishna is referring to a case where 
the cross beam blocked the entire width of the road like a car- 
cass. Since the one carrying the barrel could not avoid it, the one 
carrying the cross beam is liable although he did not actively 
break the barrel. By contrast, here, Reish Lakish’s statement is 
referring to a case where the cow was lying down on one side 
of the public domain, and the other cow should have walked on 
the other, unobstructed side. Therefore, if the damage is caused 
only as a result of their collision, the owner of the prone cow is 
exempt. 


The Gemara suggests: Rather, it is the latter clause of the 
mishna that supports Reish Lakish’s statement, as it teaches: 
Conversely, if the owner of the barrel was walking first and the 
owner of the cross beam last, and the barrel was broken by the 
cross beam, the owner of the cross beam is liable. But if the 
owner of the barrel stopped, the owner of the cross beam is 
exempt from liability for breaking the barrel. But here, it is clear 
that it is like a case where the walking cow kicked the prone 
cow." And the mishna teaches that the owner of the cross beam 
is exempt, lending support to Reish Lakish’s ruling. 


The Gemara rejects this suggestion: The mishna exempts the 

one carrying the cross beam because he was walking in his 

normal manner when he hit the barrel. Here, perhaps the owner 
of the prone cow can say to the owner of the walking cow: 
Although you have permission to walk over me, i.e., for your 
cow to walk over my cow, you have no permission to kick me, 
i.e., for your cow to kick my cow. 


HALAKHA 


One prone and one walking — nn} 7¥137 nox 
nama: If a cow lies down in the public domain, and 
another cow wounds it with its legs in the normal 
course of its walking, the owner of the second cow 
is exempt. If it kicks the prone cow, he is liable, as this 
behavior is included in the category of Goring (Ram- 
bam Sefer Nezikin, Hilkhot Nizkei Mamon 2:20; Shulhan 
Arukh, Hoshen Mishpat 389:20). 


NOTES 


It is like a case where the walking cow kicked the 

prone cow — 27 7%1373 nama7: This analogy seems 

tenuous, since in Reish Lakish’s case the animal caused 

damage intentionally, whereas the barrel was broken 

unintentionally due to the sudden stop of the one car- 
rying it. Evidently, the Gemara presumes that just as the 

owner of the beam does not have to take precautions 

out of concern that the owner of the barrel might stop, 
the owner of a cow does not have to take precautions 

so that his animal will not kick a prone cow in the public 
thoroughfare. The Gemara answers that although the 

animal is prone, this should not warrant another animal 

kicking it, as it should walk over it (Tosafot). 
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HALAKHA =—W¥—W¥_——_—_—_—_- 
One running and one walking - ba INN Y1 70K: If on 
a weekday one person was walking in the public domain 
and another was running, and the one walking was injured 
by the one running, the latter is liable. If this occurred at twi- 
ight on the eve of Shabbat, he is exempt, since it is permit- 
ed to run in the public domain at that time, in accordance 
with the opinion of Isi ben Yehuda. The Rema writes that 
he is exempt only if the reason for his running is unknown, 
as it is assumed that he was running because of the mitzva 
of greeting the Shabbat. If it is known that he was running 
or another purpose, he is liable just as he would be on a 
weekday (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 6:9; 
Shulhan Arukh, Hoshen Mishpat 378:8). 


Who were both running — p% omw Yw: If two people 
were running in the public domain, or if they were both 
walking, and they collided and injured each other, they are 
exempt. As noted on 48b, if they actively injured each other, 
they are liable (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 
6:9; Shulhan Arukh, Hoshen Mishpat 378:7). 
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MISHNA With regard to two people who were 


walking in the public domain, or one 
who was running and another one who was walking," or who 
were both running," and they damaged one another, both of 
them are exempt. 


G E M ARA The Gemara comments: The mishna 


is not in accordance with the opinion 
of Isi ben Yehuda. As it is taught in a baraita: Isi ben Yehuda 
says that one who runs in the public domain and causes damage 
is liable to pay for any damage he causes because his behavior 
is unusual in the public domain. And Isi concedes with regard 
to one who runs and causes damage at twilight on the eve 
of Shabbat that he is exempt, because he is running with 
permission. 


Rabbi Yohanan says: The halakha is in accordance with the 
opinion of Isi ben Yehuda. The Gemara asks: And did Rabbi 
Yohanan actually say this, that if one runs and causes damage 
he is liable? But doesn’t Rabbi Yohanan say, as a principle, that 
the halakha is in accordance with an unattributed mishna? 
And we learned in this mishna that if one was running and 
the other one was walking, or if they were both running, they 
are exempt. 


The Gemara answers: The mishna, which exempts one who was 
running, is referring to twilight on the eve of Shabbat, when 
people are permitted to run in the public domain. 


The Gemara explains: From where is it inferred that the mishna 

is referring to twilight on the eve of Shabbat? It is inferred from 

the fact that it teaches: Or who were both running, they are 

exempt. Why do I need this case as well? Now that the mishna 

teaches that if one was running and the other one was walking, 
the one running is exempt, is it necessary to state that he is 

exempt when both of them were running? Rather, this is what 
the mishna is saying: If one was running and the other one was 

walking, he is exempt. In what case is this statement said? It 
is said with regard to twilight on the eve of Shabbat, when 

running in the public domain is permitted. But on a weekday, if 
one was running and the other one was walking, the one who 

was running is liable. Ifboth were running, even on a weekday, 
they are exempt. This emendation explains the need to mention 

the case where both were running. 


The Master said above: And Isi concedes with regard to one 
who runs and causes damage at twilight on the eve of Shabbat 
that he is exempt, because he is running with permission. The 
Gemara asks: What is the reason that running at twilight on 
the eve of Shabbat is considered to be with permission?" 


The Gemara answers: It is like that which Rabbi Hanina 


would say, as Rabbi Hanina would say at twilight on the eve 
of Shabbat: 


What is the reason that running at twilight on the eve of 


stands that on Friday during the daytime, it is reasonable to 
permit running in the public domain, as people normally rush 
in preparation for Shabbat. The Gemara’s question is why would 
one be running at twilight, when preparations have already 


been completed. 


NOTES 


Tosefot Yom Tov cites different opinions among the authori- 
ties with regard to one who runs on the eve of Shabbat for a 
purpose other than a mitzva. Some authorities hold that in 
that case the person would be liable, whereas others maintain 
that since it is common for people to be running at that time, 
he would be exempt regardless of the purpose of his running, 
because it would not be considered unusual behavior. 
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Come and let us go out" to greet" the bride, the queen. And 
some say that this is what he would say: Come and let us go out 
to greet Shabbat, the bride, the queen. Rabbi Yannai would wrap 
himself in his tallit and stand at the eve of Shabbat at twilight, 
saying: Come, bride;* come, bride. Similarly, it is appropriate for 
one to run out in honor of Shabbat. 


MI SHN A With regard to one who was chopping 


wood" in the public domain and a chip 

flew off and caused damage in the private property of another 

person, or one who was chopping wood in his private property 

and caused damage in the public domain, or one who was chop- 

ping wood in his private property and caused damage in the 
private property of another, in all these cases he is liable. 

The Gemara comments: And it is neces- 


GE MA sary for the mishna to teach that he is lia- 


ble in all these cases because in each one there is a novel element. 
As if it had taught only the case of one who was chopping wood 
in his private property and caused damage in the public domain, 
it might have been reasoned that he is liable, despite the fact that 
he was working in his private property, because it is common for 
the multitudes to be there. But if a chip flew from the public 
domain to another person’s private property, where it is not 
common for the multitudes to be, one might say that he is not 
liable. Therefore, it is necessary to teach this case as well. 


And conversely, if it had taught that he is liable where the chip 
flew from the public domain to another's private property, it 
might have been reasoned that he is liable because at the outset 
he was acting without permission by chopping wood in the 
public domain. But if it flew from his private property to the 
public domain, since he was acting with permission by chopping 
wood in his private property, one might say that he is not liable. 
Therefore, it is necessary to teach both cases. 


And if the mishna had taught only that he is liable in these two 
cases, it might have been reasoned that in this case, where the 
damage was caused in the public domain, he is liable because it is 
common for the multitudes to be there, and in that case, where 
he was chopping in the public domain, he is liable because he was 
acting without permission. But in the last case, where the chip 
flew from his private property to another’s private property, 
where neither of the above reasons applies, as it is not common 
for the multitudes to be in the place where the damage was caused 
and he was acting with permission at the outset, one might say 
he is not liable. Therefore, it is necessary for the mishna to teach 
all these cases. 


HALAKHA 


Come and let us go out to greet, etc. - 15) meio YJ NID: 
It is appropriate for one to wear festive clothes and rejoice at 
the entrance of Shabbat, as the great Sages did, like one who is 
greeting a king, or a bride and bridegroom. This passage in the 
Gemara is also a source for the custom to recite the poem Lekha 
Dodi at twilight on the eve of Shabbat (Rambam Sefer Zemanim, 
Hilkhot Shabbat 30:2; Shulhan Arukh, Orah Hayyim 262:3). 


One who was chopping wood - ypaiai: If one chops wood in 
the public domain or on his private property, and a chip flies into 
another person's private property and injures him, or if one enters 
a carpenter's workshop, whether with permission or without, 
and a chip of wood injures him, the one who chopped the wood 
and caused the injury is liable to pay four types of indemnity for 
the injury but is exempt from payment for humiliation. This is in 
accordance with the latter version of Rabbi Yosei bar Hanina’s 
explanation of the baraita (Rambam Sefer Nezikin, Hilkhot Hovel 
UMazik 1:17; Shulhan Arukh, Hoshen Mishpat 421:9). 
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NOTES 

Come and let us go out - X¥31 Nia: The Maharsha writes 
that Rabbi Hanina would act as one would upon receiving 
a king, by going out to greet him, whereas Rabbi Yannai 
would act as a groom waiting in place for his bride to 
come to him. From the wording of this halakha in the 
Mishne Torah and Shulhan Arukh, it appears that receiving 
a king has the connotation of seriousness, whereas greet- 
ing a bride and bridegroom connotes joy. 


BACKGROUND 

Come, bride - 1 ia: This is the source for the custom 
to stand during the Kiddush ceremony on Friday nights, 
as people customarily stand in honor of the bride, and 
Shabbat is termed the bride of the Jewish nation. Those 
who sit during Kiddush relate to Shabbat as the queen 
of the Jewish people, in accordance with Rabbi Hanina’s 
custom, and a king is not required to stand for his queen 
(Iggerot Moshe, Orah Hayyim 5:16). 
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NOTES 
Without permission...the carpenter is exempt - xo 
bg... MWB: Rashi explains that he is exempt from paying 
our of the five types of indemnity, just as the liability stated 
in the latter clause of the baraita is referring to only four 
ypes of indemnity, per Rabbi Yosei bar Hanina’s explana- 
ion. The type from which he is not exempt is damage, in 
accordance with the principle that one is liable for damage 
he causes with his body, even if it is due to circumstances 
beyond his control, as opposed to the latter clause, where 
he type he is exempt from is humiliation. 


He is liable to pay four types of indemnity - nyanya ayn 
0131: He is exempt from paying indemnity for humiliation 
caused, since that is paid only when he intended to humili- 
ate the injured party. 


As exile is not sufficient for him — mha mh 2D Kbt: The 

eiri explains that there are three categories of uninten- 
ional killing. One category is an ordinary unintentional 
illing, with regard to which the Torah states that the killer 
is exiled to one of the cities of refuge, where he gains immu- 
nity from relatives of the victim seeking to avenge the killing. 
the relatives kill him while he is dwelling there, they are 
hemselves liable to receive the death penalty. In addition, 
here is the case where the killing was almost unavoidable 
by the killer, in which case he is not exiled, and any relative 
of the victim who murders him anywhere is liable to receive 
he death penalty. The third type is the case where the kill- 
ng approaches intentional manslaughter. In this case too, 
he killer is not exiled, but for a different reason: That exile 
does not suffice to atone for his sin. If he is subsequently 
illed by a relative of the victim seeking revenge, the latter 
is not liable to receive the death penalty. 


The judge himself erred — man KI» myyt: Although the 
one administering the lashes is not ‘held responsible for the 
error, he is still liable to be exiled, since he intentionally hit 
the victim and he too should have kept count of the lashes. 


HALAKHA 
Added one lash to his punishment, etc. — 73389 b ypin 
1) nN: In a case where one is liable to receive lashes and 
he is assessed as being capable of enduring only a certain 
number of lashes, if the one administering the lashes metes 
out one lash more than he can endure, killing the person, he 
is exiled (Rambam Sefer Shofetim, Hilkhot Sanhedrin 16:12). 


The eldest of the judges, etc. - paytaw bins: Lashes are 
administered in the following manner: The eldest judge 
recites the verses: “If you will not observe to do all the words 
of this law that are written in this book, that you may fear 
this glorious and awful name, the Lord your God; then the 
Lord will make your plagues wonderful, and the plagues of 
your seed, even great plagues, and of long continuance, and 
sore sicknesses, and of long continuance” (Deuteronomy 
28:58-59). A second judge counts the lashes while they are 
being administered, and a third says to the one delivering 
the lashes: Strike, as he may not administer a lash before 
being instructed to do so by the judge (Rambam Sefer 
Shofetim, Hilkhot Sanhedrin 16:11). 
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§ The Sages taught (Tosefta 6:25): With regard to one who entered 
the workshop ofa carpenter without the latter’s permission, and 
a chip of wood flew off and hit him in the face and he died, the 
carpenter is exempt." But if he entered the shop with permission, 
the carpenter is liable. 


The Gemara asks: What does the baraita mean when it rules that 
the carpenter is liable? Rabbi Yosei bar Hanina says: If the other 
person was injured, he is liable to pay four types of indemnity“ 
that one who injures another must pay. These are: Cost of the 
damage, pain, medical costs, and loss of livelihood. But if the one 
who entered was killed, he is exempt from exile. 


The Gemara explains that he is exempt because this case is not 
similar to the case of a forest, which is the archetypal case stated 
in the Torah requiring one who kills unintentionally to be exiled, as 
itis written: “As when a man goes into the forest with his neighbor 
to chop wood, and his hand fetches a stroke with the axe to cut 
down the tree, and the head slips off the helve, and finds his neigh- 
bor, and he dies” (Deuteronomy 19:5). This is because in the case 
of the forest, both this one entered his domain and that one 
entered his domain, as anyone may use the public domain, whereas 
in this case, the victim entered another’s property. Therefore, the 
carpenter is not exiled. 


Rava said: On the contrary; it can be inferred a fortiori that he is 
exiled. And if in the case of the forest, where this one entered of 
his own accord and that one entered of his own accord, neither 
asking for the other's permission, nevertheless the victim is consid- 
ered like one who entered with the other’s consent and therefore 
the one who kills unintentionally is exiled, all the more so is it 
not clear that in this case, where the victim entered another’s 
workshop with his consent, the carpenter should be exiled? 


Rather, Rava said: What is the reason he is exempt from exile? As 
exile is not sufficient for him," and this is the reason of Rabbi 
Yosei bar Hanina, who exempts him from exile: Because it is an 
unintentional killing that is approaching intentional manslaugh- 
ter. The purpose of exile is to atone for one who kills another com- 
pletely unintentionally; ifhe was exceedingly negligent, exile is not 
sufficient to atone for him. 


Rava raises an objection to his own explanation from a mishna: If 
one is sentenced to be flogged in court and the doctors assessed 
that he would be able to endure only a certain number of lashes, but 
the one administering the lashes added one lash to his punish- 
ment" and he died, the agent of the court is exiled on account of 
him (Makkot 22b). But here, it is clear that it is a case of an unin- 
tentional killing that is approaching intentional manslaughter, as 
it should have entered his mind that people can die by one addi- 
tional lash. And the tanna teaches that the agent of the court is 
exiled. Rav Shimi of Neharde’a said in response: It is a case where 
he erred in the counting, which is not considered approaching 
intentional manslaughter. 


Rava slapped Rav Shimi on his sandal, a gesture of disparagement, 
and said to him: Is that to say that the one administering the 
lashes is the one who counts them? But isn’t it taught in a baraita 
that the eldest of the judges" recites the verses that are read to a 
person while he receives lashes, and the second judge counts, and 
the third says to the one administering the lashes: Strike him? 
Accordingly, it is not the one administering the lashes who erred 
in counting. 


Rather, Rav Shimi of Neharde’a said: It is a case where the judge 
himself erred" in counting, and the one administering the lashes 
did not notice this error and meted out an extra lash, causing the 
person to die. It is therefore considered a completely unintentional 
killing. Consequently, he is exiled. 
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The Gemara raises an objection from another mishna: With regard 
to one who throws a stone into the public domain" and kills 
someone, he is exiled. But here, it is clear that it is a case of an 
unintentional killing that is approaching intentional manslaughter, 
as it should have entered his mind that people are commonly 
found in the public domain. And the tanna teaches that he is 
exiled. 


Rav Shmuel bar Yitzhak said: It is not a case where one threw a 
stone into the public domain for no purpose, but rather where he 
demolishes his wall, which borders on the public domain, and 
stones fall into the public domain. Therefore, it is not considered to 
be approaching intentional manslaughter. 


The Gemara questions this assertion: Nevertheless, he should have 
paid attention to see if there was anyone there, and therefore it 
should be considered an unintentional killing that approaches inten- 
tional manslaughter. The Gemara answers: It is a case where he 
demolishes the wall at night. 


The Gemara asks: Even at night, he should also have paid attention 
to see if there was anyone there. The Gemara suggests an alternative 
interpretation: It is a case where he demolishes his wall during the 
day into a garbage dump," where people are not commonly found. 


The Gemara asks: What are the circumstances of this garbage 
dump? Ifit is a garbage dump where the multitudes are commonly 
found, it is considered intentional manslaughter. And if the multi- 
tudes are not commonly found there, he should be considered not 
only one who kills unintentionally, but a victim of circumstances 
beyond his control, since he could not have anticipated that some- 
one would be there. Therefore, he should be exempt from exile. 


Rav Pappa said: This halakha is necessary only in the case of a 
garbage dump where people are given to relieve themselves at 
night" and are not given to relieve themselves during the day, as 
it is near the public domain. But there are those who chance by 
and sit there for this purpose even during the day. On the one hand, 
he is not one who kills intentionally, as people are not given to 
relieve themselves there during the day. On the other hand, he is 
nota victim of circumstances beyond his control either, as there 
are those who chance by and sit there. Therefore, he is considered 
one who kills unintentionally and is liable to be exiled. 


Rav Pappa taught in the name of Rava that this aforementioned 
statement of Rabbi Yosei bar Hanina is in reference not to the latter 
clause of the baraita but is in reference to the first clause: With 
regard to one who enters the workshop of a carpenter" without 
permission, and a chip of wood flies off and strikes him in the 
face and he dies, the carpenter is exempt. In reference to this clause 
Rabbi Yosei bar Hanina says: If the one who entered was merely 
injured, the carpenter is liable to pay four types of indemnity. But 
if the one who entered was killed, he is exempt from exile. 


The Gemara comments: With regard to the one who teaches this 
statement in reference to the last clause of the baraita, where one 
enters with permission, all the more so would he teach it in refer- 
ence to the first clause, where one enters without permission. But 
the one who teaches this statement in reference to the first clause 
teaches it only in reference to that clause. But in the case of the last 
clause, since he entered with permission the carpenter is liable to 
go into exile. 


The Gemara asks: But is he liable to go into exile when the victim 
had permission to enter? But isn’t it taught in a baraita that with 
regard to one who enters the workshop of a welder, and sparks 
[nitzotzot]' fly off and strike him in his face and he dies, the welder 
is exempt, and this is the halakha even if the victim entered with 
permission? 
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HALAKHA 


One who throws a stone into the public domain - prt 
w moh 12X7 Nx: If one throws a stone into the public 
domain, or demolishes a wall of his and it falls into the 
public domain, killing another person, whether during 
the day or night, it is considered approaching intentional 
manslaughter, and the killer is therefore not exiled to a city 
of refuge (Rambam Sefer Nezikin, Hilkhot Rotzeah UShmirat 
HaNefesh 6:6). 


Where he demolishes his wall during the day into a 
garbage dump - maw) Da ihmis ny nioa: If one 
demolishes his wall at night, and it falls into a garbage 
dump where people are generally found and kills some- 
one, it is considered approaching intentional manslaugh- 
ter. If it is a garbage dump where people are rarely found, 
it is considered approaching circumstances beyond his 
control. In both cases, he is not exiled (Rambam Sefer 
Nezikin, Hilkhot Rotze‘ah UShmirat HaNefesh 6:7). 


A garbage dump where people are given to relieve 
themselves at night, etc. — mba nian mwyn nawy 
"21: If, during the day, one demolishes his wall into a gar- 
bage dump where people relieve themselves at night but 
not during the day, and a person happens to be there 
and is killed by the wall, the one who demolished it is 
exiled (Rambam Sefer Nezikin, Hilkhot Rotze‘ah UShmirat 
HaNefesh 6:8). 


One who enters the workshop of a carpenter, etc. - 
131 32 bw inn D3937: If one enters the courtyard of 
another without permission and is killed by him acciden- 
tally, the latter is exempt from being exiled. If he enters 
with permission, the one who caused the death is exiled, 
in accordance with the latter version of Rabbi Yosei bar 
Hanina’s explanation of the baraita (Rambam Sefer Nezikin, 
Hilkhot Rotze'ah UShmirat HaNefesh 6:11). 


LANGUAGE 
Sparks [nitzotzot] - nixix%: The principal meaning of 
this term is sparks of light, whether resulting from the 
reflection of a light source or from a burning flame. In 
the parlance of the Sages its meaning was broadened to 
include tiny particles splintering off of any item. In this 
context it is referring to tiny fragments of metal that fly 
off a metal item when it is struck by a hammer, which can 
cause burns or damage one's eyes. 
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HALAKHA 


One whom a stone departed, etc. -312% T% a: If 
one throws a stone, and after it leaves his hand another 
person sticks out his head and is struck by the stone 
and killed, the one who threw the stone is exempt from 
exile. If the victim is only injured, the one who threw 
the stone is not liable to pay restitution (Rambam Sefer 
Nezikin, Hilkhot Hovel UMazik 1:19; Shulhan Arukh, Hoshen 
Mishpat 420:30). 


Laborers who came to claim their wages — Dyis 
rov yian axaw: The Rambam writes that if one enters 
the courtyard ‘of another without permission, even a 
salaried laborer who enters to claim his wages or a debt, 
and the homeowner's ox gores him and he dies, the 
ox is liable to be executed by stoning, and the owner 
is exempt. The Rema writes that nowadays if laborers 
enter their employer's courtyard to claim their wages, 
and the homeowner's ox gores them, he is liable; since 
itis common practice for salaried laborers to enter their 
employer's property, it is considered entrance with per- 
mission. The Beit Yosef writes that the Rambam would 
agree with this ruling (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 10:1, and see Maggid Mishne and Mishne 
LaMelekh there; Shulhan Arukh, Hoshen Mishpat 389710). 


NOTES 

But in this baraita he is entirely exempt - W3 KIX 
ry: Rabbeinu Hananel writes that although he is 
exempt from paying four types of indemnity, he is 
liable to pay for damage, as one is forever considered 
forewarned and is liable to pay for damage he causes 
even when it is beyond his control. The Rambam rules 
that he is exempt from paying for damage as well, as 
here the damage was completely beyond his control. 
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The Gemara answers: With what are we dealing here, in this 
baraita? We are dealing with the welder’s apprentice who enters 
his workshop. The Gemara asks: Does the welder’s apprentice 
stand to be killed, i.e., is it permitted to kill him? The Gemara 
answers: It is a case where his mentor is urging him to leave, and 
he does not leave. 


The Gemara asks: And because his mentor is urging him to leave, 

does he stand to be killed? The welder should be careful until 
his apprentice leaves. The Gemara answers: The welder thought 
that he had already left when the accident happened. The Gemara 
asks: If so, why establish that the baraita refers specifically to an 
apprentice? The welder would be exempt if it were any other 
person also. 


The Gemara answers: Another person does not have awe of 
his mentor. Therefore, even if the welder urges another person 
to leave, he must ascertain that that person actually did so, and 
otherwise he is liable to be exiled. By contrast, this apprentice 
has awe of his mentor, and so the welder may assume that if 
he instructed him to leave, he certainly did. Therefore, if in reality 
the apprentice did not leave and is killed by the sparks, the welder 
is not liable to be exiled, as he is not held accountable. 


Rav Zevid taught in the name of Rava that this aforementioned 

statement of Rabbi Yosei bar Hanina is in reference not to the 

above baraita but is in reference to this baraita: It is stated in the 

verse concerning one who kills unintentionally: “And the head 

slips off the helve, and finds his neighbor, and he dies” (Deuter- 
onomy 19:5); this serves to exclude one who introduces himself 
into an area of danger, in which case the one who kills unintention- 
ally is exempt from exile. From here Rabbi Eliezer Ben Ya’akov 
says: With regard to one whom a stone departed" from his hand, 
and another person stuck out his head and received a blow from 

it and died, the one who threw the stone is exempt from exile. It 
is in reference to this statement that Rabbi Yosei bar Hanina says: 
He is exempt from exile for killing him. But if the victim was 

merely injured, he is liable to pay four types of indemnity. 


The Gemara comments: The one who teaches this statement in 
reference to this baraita, all the more so he would teach it in 
reference to the first baraita, where one entered the workshop of 
the carpenter. But the one who teaches it with regard to the first 
baraita teaches it only in reference to that baraita. But in this 
baraita he is entirely exempt" from liability for injury, as one could 
claim that he is completely blameless. 


§ The Sages taught: With regard to salaried laborers who came 
into their employer's courtyard to claim their wages" from the 
homeowner, and the homeowner’s ox gored them, or the home- 
owner's dog bit them, and a laborer died, the homeowner is 
exempt. Others say that he is liable, as salaried laborers are 
allowed to enter their employer's property to claim their wages 
from the homeowner. 


The Gemara asks: What are the circumstances? If the employer 
can be found in the city, what is the reason of the others, who 
hold him liable? The laborers could have met him in the city to 
claim their wages and did not need to enter his courtyard. If he 
can be found only at home, what is the reason of the first tanna, 
who exempts him? Clearly they are entitled to claim their wages. 
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The Gemara answers: No, these are not the circumstances under 
discussion. This halakha is necessary only with regard to a man 
who can sometimes be found in town and sometimes cannot 
be found in town, and the laborers called to him at the gate of 
his courtyard, and he said to them: Yes. One Sage, referred to 
as the others, holds that the term yes in this context indicates: 
Come in. Therefore, he is liable for their death. And one Sage, 
the first tanna, holds that the term yes in this context indicates: 
Stand in your place" and I will come out to you. Since he did 
not give them permission to enter, he is exempt. 


It is taught in a baraita in accordance with the opinion of 
the one who says that yes in this context indicates: Stand in 
your place. As it is taught in a baraita: With regard to a salaried 
laborer who entered his employer’s courtyard to claim his 
wages from the homeowner, and the homeowner’s ox gored 
him, or his dog bit him, the homeowner is exempt, although 
the laborer entered with permission. The Gemara asks: Why 
is he exempt if the laborer entered with permission? Rather, 
is it not because it is a case where the laborer called him at the 
gate, and he said to him: Yes? Conclude from it that yes in this 
context indicates: Stand in your place. 


With d : 
MISHNA g : paca to two arte nai oxen 


that injured" each other," the respective 
damages are evaluated, and if one amount is more than the 
other, the owner pays half the damages with regard to the 
difference. In other words, the owner of the ox that caused 
the greater damage pays the other owner half the difference. If 
both oxen were forewarned, the owner of the ox that caused 
the greater damage pays the full cost of the damage with regard 
to the difference. 


In a case where one of the oxen was innocuous and the 
other one was forewarned, if the forewarned ox caused greater 
damage to the innocuous ox than the reverse, the owner of 
the forewarned ox pays the full cost of the damage with regard 
to the difference. If the innocuous ox caused greater damage to 
the forewarned ox, its owner pays half the damage with regard 
to the difference. 


And similarly, with regard to two people who injured each 
other," the one who did greater damage pays the full cost of 
the damage with regard to the difference, since one is always 
considered forewarned with regard to damage he causes. 


If a person caused damage to a forewarned ox and the fore- 
warned ox caused damage to the person, whichever side caused 
the greater damage pays the full cost of the damage with regard 
to the difference. In a case where a person caused damage to an 
innocuous ox and the innocuous ox caused damage to the per- 
son, if the person caused greater financial damage to the innocu- 
ous ox" he pays the full cost of the damage with regard to the 
difference. If the innocuous ox caused greater damage to the 
person," its owner pays only half the damage with regard to 
the difference. Rabbi Akiva says: The owner of the innocuous 
ox that injured a person also pays the full cost of the damage 
with regard to the difference. Rabbi Akiva does not distinguish 
between an innocuous and a forewarned ox in a case where an 
ox injures a person. 


NOTES 


Two innocuous oxen that injured each other - pm sw 
MINT bane pan: The Rosh writes that this halakha applies 
specifically i in a case where the oxen injure each other simulta- 
neously, or where each one injures the other at a different time. 
If one ox attacks the other and injures it and the wounded ox 
injures the attacker in response, the latter's owner is exempt for 
two reasons. First, the ox was merely defending itself; second, 


there is a principle that if one deviates from the norm in his 
actions and another comes along afterward and deviates from 
the norm in his actions and damages him, the one who causes 
the damage is exempt from liability. The Rosh adds that this is 


true with regard to two people who injure each other as well, 


i.e., if the one who was attacked first reacts by injuring the 
other, he is exempt. 


HALAKHA 

Yes indicates stand in your place — yawn JANIN DIP Px: If 
one stood at the entrance to another's courtyard and called 
to him, and the latter responded: Yes, and the visitor entered 
and was injured by the owner's ox, the owner is exempt, since 
by replying yes he intended only that the person should wait 
at the entrance until he lets him in, and not that he should 
enter by himself (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
10:12). 


Two innocuous oxen that injured, etc. - banw pan pme w 
"121: If two innocuous oxen injure each other, the owner of the 
one that caused the greater financial loss pays half the differ- 
ence. If the oxen were forewarned, he pays the full difference. 
In a case where one was innocuous and the other forewarned, 
if the forewarned ox caused the greater damage, its owner 
pays the full difference, and if the innocuous one caused the 
greater damage, its owner pays the full difference. According 
tothe Rambam, this is referring to the difference between the 
amounts that each party is liable to pay the other. According 
to the Rosh, however, it is referring to the difference in value 
between the damage caused to each party. 

The Rema writes that if one of the oxen instigated the fight, 
its owner is liable and the other is exempt. These halakhot 
apply only when they injured each other simultaneously, or 
in a case where after they were separated from each other, 
the injured ox went back and injured its attacker (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 9:14; Shulhan Arukh, Hoshen 
Mishpat 402). 


Two people who injured each other - m banw DUN IW 
ma: If two people injured each other, and one injury was 
more severe than the other, the one who caused the greater 
injury must pay the difference. This applies if they started 
the fight simultaneously or if one attacked the other and the 
injured party came back later to assault him. If one of them 
attacked first and the other struck back in self-defense, the 
latter is exempt from liability. Nevertheless, the court must 
assess whether he could have defended himself in a less inju- 
rious manner, and if so he is liable (Shu/han Arukh, Hoshen 
Mishpat 421:13). 


The person caused greater financial damage to the innocu- 
ous 0x — ON DTX: It is prohibited for one to damage another's 
property. If one does so, he is liable to pay the full cost of the 
damage, even if he did not benefit from the action. Therefore, 
if a person injures another's ox, he must pay the full cost of 
the damage (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 6:1; 
Shulhan Arukh, Hoshen Mishpat 378:1). 


The innocuous ox caused greater damage to the person — 
DINKA OM: If an ox injures a person, the same halakha applies 

as in a case where an ox injures another animal: If it is an 

innocuous ox, its owner pays half the damages, and his liability 

is limited to the value of the damaging ox. If it is a forewarned 

ox he pays the full cost of the damage. In a case where a per- 
son and an animal injure each other, the person is considered 

forewarned, and the ox is judged as is. Whichever party caused 

the greater financial loss is liable to pay, whether full or half the 

damages, according to that party's status. This is in accordance 

with the first opinion in the mishna, as opposed to the opinion 

of Rabbi Akiva (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 

7:3; Shulhan Arukh, Hoshen Mishpat 405:1). 


2b91’3p19: BAVA KAMMA ` PEREK III :33A 209 


This file may not be reproduced or distributed in any form without express permission from the publisher 


HALAKHA =—W¥————_—— 
To exempt him from the four types of indemnity — iwis) 
Dat Ayan: If an ox gores a person, even intentionally, its 
owner is liable to pay only for the damage, or for half of the 
damage in the case of an innocuous ox. He is exempt from 
restitution for the injured party’s loss of livelihood, medical 
costs, pain, or humiliation (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 7:3; Shulhan Arukh, Hoshen Mishpat 405:1). 


NOTES 
| would have said that he is exempt only from paying for 
pain - avin ‘wy KMAN YT: The rationale for this distinction 
is that contrary to medical costs and loss of livelihood, pain 
does not involve monetary loss; neither does humiliation 
(Rashi). 
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G E M ARA With regard to the dispute between Rabbi 
Akiva and the Rabbis about a case where 
an ox injures a person, the Sages taught: It is derived from the 
verse: “Whether it has gored a son, or has gored a daughter, accord- 
ing to this judgment shall it be done to him” (Exodus 21:31), that 
as is the judgment concerning an ox that causes damage to an ox, 
so is the judgment with regard to an ox that causes damage to a 
person. Just as with regard to an ox that causes damage to an ox, 
if it is innocuous its owner pays half the cost of the damage and 
if itis forewarned he pays the full cost of the damage, so too, with 
regard to an ox that causes damage to a person, if it is an innocu- 
ous ox its owner pays half the cost of the damage and if it is a 
forewarned ox the owner pays the full cost of the damage. 


Rabbi Akiva says: It is derived from the phrase “according to this 
judgment” that the halakha with regard to an ox that gores a per- 
son is judged like the case that appears in the lower verse, i.e., the 
case of a forewarned ox, which appears in Exodus 21:29, and not 
like the case that appears in the upper verse, i.e., the case of an 
innocuous ox, which appears in Exodus 21:28. 


One might have thought that since the case of an ox that gored a 
person is compared to the case of a forewarned ox, the owner also 
pays from his superior-quality property. Therefore, the verse 
states: “Shall it be done to him [lo],” indicating he pays restitution 
exclusively from the proceeds of the sale of the body of his bellig- 
erent ox and does not pay from his superior-quality property, as 
the word lo can also be understood as referring to the ox. In 
this manner the case of an innocuous ox that gores a person is 
compared to the halakha of an innocuous ox that gores another 
ox, whereas with regard to the amount of restitution, it is compared 
to the case of a forewarned ox. 


The Gemara asks: And according to the opinion of the Rabbis, 
who do not differentiate between an ox that gores a person and 
one that gores an animal, inasmuch as the distinction between 
an innocuous and a forewarned ox applies in both cases, why 
do I need the seemingly superfluous word “this”? The Gemara 
answers: The word is stated to exempt him from the four types 
of indemnity" that one who injures another person is liable to 
pay, thereby emphasizing the comparison to the case of an ox 
that gores an ox. 


The Gemara asks: And from where does Rabbi Akiva derive 
the halakha exempting him from paying these four types of 
indemnity? The Gemara answers: He derives it from the verse: 
“And ifa man maims his neighbor, as he has done, so shall be done 
to him” (Leviticus 24:19). Rabbi Akiva derives from here that only 
when a man injures his neighbor is he liable to pay these four 
types of indemnity, but not when an ox injures his neighbor. 


The Gemara asks: And why do the Rabbis not derive this halakha 
from that verse? The Gemara answers: If it would have been 
derived from that verse, I would have said that he is exempt only 
from paying for pain,” but for medical costs and loss of liveli- 
hood, I would say that he is liable to give him compensation. 
Therefore, the phrase “according to this judgment” teaches us 
that he is not liable to pay compensation for anything other than 
the damage itself. 


MISHN A With regard to an innocuous ox worth 


one hundred dinars® that gored an ox 
worth two hundred dinars, and the carcass of the dead ox is 
not worth anything, its owner takes the entire ox that gored it, 
since it is worth half the value of the damage. 


BACKGROUND 


One hundred dinars [maneh] - 733: Maneh refers to a one- take into account that the average daily wage of a salaried 


hundred-dinar coin. To estimate its buying power one should 


laborer was four dinars. 
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G E M ARA Whose opinion is expressed in the mishna, 

which rules that the injured party takes the 
ox immediately? It is the opinion of Rabbi Akiva, as it is taught in 
a baraita: After it gores another ox, the belligerent ox shall be 
appraised in court" before it is taken by the injured party, this is 
the statement of Rabbi Yishmael. Rabbi Akiva says: The ox was 
already assigned to the owner of the dead ox as payment, and if 
the amount of damages is not contested by the owner of the goring 
ox, no further legal steps are required. 


The Gemara explains: With regard to what principle do they dis- 
agree? Rabbi Yishmael holds that the owner of the dead ox is 
considered a creditor of the owner of the belligerent ox, and it 
is money that he is claiming from him, but he has no ownership 
of the body of the belligerent ox. And Rabbi Akiva holds that 
they are partners, i.e., from the time the innocuous ox killed the 
other ox, the owner of the dead ox has a share of ownership in 
the belligerent ox. 


And they disagree with regard to the meaning of this verse: “Then 

they shall sell the live ox, and divide its monetary value” (Exodus 

21:35). Rabbi Yishmael holds that the Merciful One is command- 
ing the court to evaluate the damages in this manner, and Rabbi 

Akiva holds that the Merciful One is commanding the injured 

party and the one liable for damage to split ownership of the live 

ox, without the involvement of the court. 


The Gemara asks: What is the practical difference between the 

two opinions as to whether or not they are considered partners? 
The Gemara answers: There is a practical difference between them 
in a case where the injured party consecrated the ox to the Temple. 
According to the opinion of Rabbi Yishmael, until the court trans- 
fers the ox to the injured party, it still belongs to its owner, and 
therefore the injured party cannot consecrate it. According to the 
opinion of Rabbi Akiva, the injured party owns the ox from the 
time the damage was inflicted, and he can therefore consecrate it. 


Rava asked Rav Nahman: If the one liable for damage sold the 
ox, what is the halakha according to Rabbi Yishmael? Is it that 
since Rabbi Yishmael says that the injured party is considered a 
creditor, and it is merely money that he is claiming from him, it 
is sold? Or perhaps 


does he say that since the ox is liened to the debt to the injured 
party, who will collect it should the ox’s owner not have sufficient 
funds, it is not in his power to sell it? Rav Nahman said to him: It 
is not sold. 


Rava asked him: But isn’t it taught in a baraita that if he sold it, 
it is sold? Rav Nahman replied: Nevertheless, the injured party 
then collects it from the purchaser. The Gemara asks: Since the 
injured party then collects it from the purchaser, with regard to 
what matter is it sold? His right to collect it negates the effective- 
ness of the sale. The Gemara answers: It is sold for the purpose of 
plowing [ridya]."‘ The purchaser may use the ox for plowing until 
the injured party collects it from him, and the purchaser is not 
required to reimburse the injured party for the use of his ox. 


Sold for the purpose of plowing - rep: Rashi and the 
Ra'avad explain that the injured party collects the ox from the 
purchaser but cannot claim payment for the use of it for plow- 
ing. The Rashba comments that this indicates that according 
to Rabbi Akiva the purchaser would be required to pay for the 
use of the ox, which is difficult, since even a thief who makes 


NOTES 


NOTES 


The ox shall be appraised in court - maa wa Dwy 
jt: The Ra’avad explains that when the case is brought 


be 
be 


the former 


or 


ore the 
ligerent 


rom the 


court, the court evaluates the value of the 
ox and the dead ox, and orders the owner of 
o pay the determined amount either in cash 
body of his ox. If he responds that he does not 


wish to pay in cash, the court immediately assigns a share 


he ownership of the ox to the injured party. By con- 
trast, accord 
testify abou 
the belligerent ox, and the injured party receives the 
amount tha 


ing to Rabbi Akiva, as soon as the witnesses 
the incident, the court orders both sides to 


he deserves. The judges do not evaluate the 


ox, nor do they assign ownership of it to the claimant. 


Plowing [ridya] - 


LANGUAGE 
NIA: From the Aramaic root reish, 


dalet, alef, meaning plow. This word is possibly related 
to the Hebrew root reish, dalet, heh, meaning to rule 


or 


control. 


use of the stolen article is not required to reimburse the owner dis 
for the usage unless its value decreases as a result. Therefore, 
the Rashba asserts that even according to Rabbi Akiva, the 
purchaser is not required to pay for using the ox; the difference 
is that while Rabbi Akiva holds that he is not allowed to use it 


ab initio, Rabbi Yishmael maintains that he may use it. The Meiri 
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inguishes between a thief, who is not liable to reimburse 


the owner for usage, as the item is considered his acquisition, 
and the purchaser in this case, who must return the ox on the 
grounds of a mistaken transaction. He must reimburse the 
injured party, as the ox was never legally acquired by him. 
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The Gemara asks: Should one conclude from this ruling that with 
regard to one who borrows money and then sells his movable 
property, the court can collect the debt from this property on 
behalf ofthe creditor, as according to Rabbi Yishmael the belligerent 
oxis only a lien for the debt owed to the injured party? The Gemara 
answers: There, in the case of the belligerent ox, it is different, 
as the owner of the ox is considered like one who rendered it 
designated payment of the debt, since the Torah specifies that the 
injured party collects damages from the ox. In general, however, 
movable property that is sold by a debtor cannot be collected by 
the creditor. 


The Gemara asks: But doesn’t Rava say that if one rendered his 
slave as designated repayment for a debt and subsequently sold 
him, the creditor collects payment from the purchaser, whereas 
if one rendered his ox as designated repayment and then sold 
it, the creditor cannot collect it from the purchaser? This contra- 
dicts the previous statement that the belligerent ox is considered 
designated repayment, and therefore even if it is sold the injured 
party can collect it from the purchaser. 


The Gemara answers: The distinction made in Rava’s statement 
answers this question. What is the reason that a slave who was 
rendered as designated repayment can be collected from the pur- 
chaser? It is because rendering a slave as designated repayment is 
not common and generates publicity. The purchaser was therefore 
aware of this when he bought the slave. Similarly, with regard to 
this ox as well, since it gored an animal, it generates publicity, as 
it is publicly called a goring ox, and so the purchaser was aware of 
the lien attached to it. Therefore, the injured party can collect it 
from the purchaser. 


Rav Tahalifa from the West, Eretz Yisrael, taught the following 
baraita with regard to the belligerent ox before Rabbi Abbahu: If 
he sold it, it is not sold, but if he consecrated it, it is consecrated. 


The Gemara asks: Who sold it? Is it the injured party or the liable 
party? If we say it is the one liable for the damage, whose opinion 
is it that ifhe sold it, it is not sold? It is the opinion of Rabbi Akiva, 
who says that the ox was already assigned to the injured party. But 
in the following statement of the baraita, that if he consecrated it, it 
is consecrated, we arrive at the opinion of Rabbi Yishmael, who 
says that the ox shall be appraised in court. 


If, rather, it is referring to the injured party selling it, whose opinion 
is it that if he sold it, it is not sold? It is the opinion of Rabbi 
Yishmael, who holds that the injured party has no share of owner- 
ship in the ox until it is transferred to him by the court. But in the 
statement that if he consecrated it, it is consecrated, we arrive at 
the opinion of Rabbi Akiva. The baraita does not seem to accord 
with either opinion. 


The Gemara answers: Actually, it is referring to the one liable 
for the damage, and everyone agrees with its ruling. The ruling 
that if he sold it, it is not sold is the halakha even according to the 
opinion of Rabbi Yishmael, as the ox is liened to the injured party, 
precluding the owner from selling it. 


The statement that if he consecrated it, it is consecrated, is the 
halakha even according to Rabbi Akiva, since it is not actually 
consecrated but is considered so only due to the statement of 
Rabbi Abbahu. As Rabbi Abbahu says that if one consecrates 
liened property, although the consecration does not take effect, 
nevertheless he is required to redeem it, due to a rabbinic decree 
lest people say that consecrated property can be removed from 
the ownership of the Temple treasury without redemption. There- 
fore, the ineffectiveness of the ox’s consecration notwithstanding, he 
is still required to redeem it, by means of minimal payment, so as 
not to cause the denigration of Temple property. 
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§ The Sages taught in a baraita: With regard to an innocuous ox 
that caused damage, if, before its owner stood trial, he sold it, it 
is sold." Ifhe consecrated it, it is consecrated." If he slaughtered 
t" or gave it as a gift," what he did is done, i.e., takes effect. By 
contrast, once he stood trial" and is now obligated to pay the 
injured party, if he sold it, it is not sold; if he consecrated it, it is 
not consecrated; if he slaughtered it or gave it is a gift, he has 
done nothing. 


If creditors of the ox’s owner collected the ox first," whether he 
owed the creditors before his ox caused the damage or whether 
it caused the damage before he owed them, they have done noth- 
ing. Their collection is void, because compensation to the injured 
party is paid only from the body of the ox, as it was innocuous, 
and it is therefore designated exclusively for this compensation. 


The baraita continues: With regard to a forewarned ox that caused 

damage," whether its owner stood trial or whether he did not 

stand trial, if he sold it, it is sold; if he consecrated it, it is conse- 
crated; ifhe slaughtered it or gave it as a gift, what he did is done. 
Likewise, if creditors collected the ox first, whether he owed them 

before it caused the damage, or whether it caused the damage 

before he owed them, what they did is done. This is because the 

restitution is paid only from his superior-quality property, not 
from the body of the ox. Therefore, what he or his creditors do with 

the ox takes effect. 


The Gemara explains the baraita: The Master said above, with 
regard to an innocuous ox, that ifhe sold it, it is sold. As explained 
above, the sale is valid only with regard to the purchaser using the 
ox for plowing in the interim, until the injured party collects it. 


The statement that if he consecrated it, it is consecrated does 
not mean that it is actually consecrated, but rather that it must 
be redeemed through payment of a minimal sum, due to Rabbi 
Abbahu’s statement mentioned above. 


With regard to the statement that if he slaughtered it or gave it 
as a present, what he did is done, the Gemara asks: Granted, if 
he gave it as a present, what he did is done with regard to the 
recipient’s permission to use it for plowing. But if he slaughtered 
it, how does that affect the injured party's rights? Let him come 
and receive payment from the slaughtered ox’s meat. 


HALAKHA 


NOTES 


If before its owner stood trial he sold it, it is 
sold — W213 HDA pra Wy xo ty: The Ra’avad 
and the Rashba explain “that this baraita is in 
accordance with the opinion of Rabbi Yishmael, 
since, according to Rabbi Akiva, the ox already 
belongs to the injured party from the time the 
damage occurred, and therefore the owner can- 
not sell it. By contrast, the Rambam apparently 
understands Rabbi Akiva's opinion as being that 
it belongs to the injured party only following the 
court ruling (see Meiri; Ketzot HaHoshen, Hoshen 
Mishpat 407:1). 


If before its owner stood trial he sold it, it is sold - tray xy w 
129273: The Rambam rules that if an innocuous ox causes 
damage, and the owner sells it before standing trial, the sale 
takes effect. The injured party can collect it as compensation, 
as an ox’s goring generates publicity and the purchaser should 
have been aware of the incident. The purchaser must then be 
reimbursed by the owner, who sold it to him. The Rambam 
maintains that Rabbi Akiva concedes that the sale takes effect, 
and the purchaser may use the ox to plow ab initio. The Shakh 
rules, in accordance with his understanding of Tosafot and Tur, 
that the sale is completely invalid, and if the purchaser uses 
the ox he must pay the injured party a rental fee (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 8:6; Shulhan Arukh, Hoshen 
Mishpat 4071-2). 


If he consecrated it, it is consecrated — waa iwp: If the 
owner of an innocuous ox consecrates it before standing trial for 
damage it caused, the consecration takes effect, even according 
to Rabbi Akiva, in accordance with Rabbi Abbahu's statement 
(Maggid Mishne). The Sages instituted this ordinance so that no 
property would be removed from the Temple treasury without 
redemption. Therefore, the injured party may redeem the ani- 
mal through minimal payment and collect it (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 8:7). 


If he slaughtered it - ipmw: If the owner of an innocuous ox 
that caused damage slaughters it, the injured party collects 
compensation from its meat. The Rema cites the opinion of 
some authorities that compensation is also required for the 
loss incurred by the slaughter, since the halakha is that one is 
liable even for indirect damage, in accordance with Rabbi Meir’s 
opinion, contrary to Rabba’s statement below with regard to 
burning one’s documents (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 8:7; Shulhan Arukh, Hoshen Mishpat 407:2). 


Or gave it as a gift - Mama jana: If the owner of an innocuous 
ox that caused damage gives someone the ox as a gift, his 
action takes effect with regard to the recipient's permission to 
use it for plowing (Shakh, citing Maharshal and Levush). Nev- 
ertheless, the injured party can collect it from the recipient 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 8:7; Shulhan Arukh, 
Hoshen Mishpat 407:2). 


Once he stood trial — pta maywa: Once the owner of an 
innocuous ox that caused damage has stood trial and has been 
deemed liable, if he subsequently sells the ox or gives it as a 
gift, he has done nothing (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 8:8; Shulhan Arukh, Hoshen Mishpat 407:3). 


If creditors collected the ox first - wam nian bya wtp: If 
an innocuous ox causes damage, and a creditor of its owner 
preempts and seizes it as payment for the debt owed to him, 
whether the debt preceded the damage or vice versa, the sei- 
zure is ineffective, and the injured party may collect the ox from 
the creditor. The Rema cites the opinion of some authorities 
(Tur, Rosh) that this is the halakha only in a case where the 
creditor can collect the debt from other assets of the debtor. 
If the ox is designated payment for the debt, and the debt 
preceded the damage, the creditor has the priority (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 8:8; Shulhan Arukh, Hoshen 
Mishpat 407:4). 


A forewarned ox that caused damage - paw sya: If a 
forewarned ox caused damage, then even if the owner has 
stood trial, and he then consecrates the ox, sells it, or gives it 
to someone as a gift, his action is effective. Similarly, if his 
creditors seize it as payment for a debt, they become the 
legal owners. For damage caused by a forewarned ox, compen- 
sation is paid from its owner's property in general, and not 
specifically from the ox itself (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 8:9). 
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NOTES 

One who causes damage to another's liened property — 
ivan by sayy pran: The Meiri concludes that this entire 

discussion is in accordance with the opinion that there is 

no liability for damage caused by indirect action, as Rabba 

demonstrates below with regard to burning a person's docu- 
ments. Since the accepted halakha is that there is liability for 

this type of damage, and one who burns another's docu- 
ments is liable to compensate him for the full amount of the 

loan, similarly, one who causes damage to another's liened 

property is liable for the damage (see Gittin 41a). 


BACKGROUND 


Pits, ditches, or caves — niya prow ninia: The difference 
between the three is that pits were round, ditches were long 
and narrow, and the caves referred to here were like cisterns 
with roofs. Pits were used to collect water for general use 
while ditches were dug in fields specifically for agricultural 


Spiral pit in Peru, known as a stepwell, dating to the talmudic period 
hear _ = = - 


es) 
Ditches 


Roofed cistern referred to here as a cave 


214 BAVA KAMMA ` PEREK III: 33B: 2997/99 


tre T wag 1? pag = oT aT 
ny nany aibh abn 2pan 
Dipa ban iwn 


NOK MDD Nb Papy 37 7X 
mom ning) 


wi AV AMD KIT 1 WK 
bw Way PAT NMIN NNI 
nes - ivan 


KT ONT NON 1 INS 
on Kby TMN Kh > aot 
KT xpbya xp on 1X7 
Jaen whys be qr bows 

yava xp 


ITAN as o AINN 
moa -ivan bw yew qiw 


AXT NIT ONT XPO IA 
Pn dp xpbya KPA mh 
prow ninta mg aon KD bax 
J) yawn xp ayn) - niyo 
MIND AD 3977 RID NDT NTT 
mA ANP aT WINN pre 

aby nee 


3n pa asm nisin ya wtp 
oy sy pra pa pin bw w 
pew ad sais shy ney xb - an 

joun Kby cbwn 


PPPI- an by sy pin ggwa 
bya- pra Kow say an bax antp 
lop ain 


This is as it is taught in a baraita: It is stated in the Torah: “Then 
they shall sell the live ox” (Exodus 21:35). I have derived only that 
the injured party receives a share of ownership if the belligerent ox 
is alive. From where do I derive that this applies even if the ox’s 
owner slaughtered it? The verse states: “Then they shall sell the 
live ox,’ indicating that in any case, whatever the circumstances, the 
injured party is paid from proceeds of the sale of the belligerent ox. 


Rav Sheizevi said: This statement is necessary only with regard 
to the diminished value of the ox due to its slaughter. Although 
the value of the ox may no longer cover the damage, its owner is 
not liable to compensate the injured party beyond the ox’s current 
value. 


Rav Huna, son of Rav Yehoshua, said: That is to say that one who 
causes damage to another’s liened property" is exempt from 
paying compensation, since the property does not actually belong 
to the one who holds the lien. 


The Gemara asks: Isn’t this inference from the baraita obvious? 
The Gemara answers: Rav Huna, son of Rav Yehoshua, states this 
halakha lest you say that it is specifically there, in the case where 
one slaughters a liened ox, that he is exempt, as he can say to him: 
I have not detracted anything from what is yours, as he can say 
to him: I took only spirit from what is yours. He detracted only 
the life of the ox, not its physical body, and one who causes damage 
to another’s liened property might be exempt from liability for 
this intangible damage. But generally one who causes damage to 
another’s lien should be liable. Therefore, Rav Huna, son of Rav 
Yehoshua, teaches us that one is exempt from liability for all types 
of damage he causes to another’s liened property. 


The Gemara challenges this explanation: Rabba stated this prin- 
ciple, as well, and there would be no need for Rav Huna, son of Rav 
Yehoshua, to state it. As Rabba says: One who burns another's 
documents," in which other people’s debts to him are recorded, is 
exempt, although the owner of the documents can no longer collect 
payment from liened property. 


The Gemara answers: Rav Huna, son of Rav Yehoshua, states 

this principle lest you say that it is specifically there that he is 

exempt, as the perpetrator of the damage can say to the owner of 
the documents: I burned your mere paper, for which I am pre- 
pared to pay. But in a case where one dug pits, ditches, or caves® 

on liened land, causing substantial damage, he should be liable to 

compensate the one holding the lien. Therefore, Rav Huna, son of 
Rav Yehoshua, teaches us that even in a case of substantial damage 

he is exempt, as the case here, where the ox was slaughtered, is like 

one who dug pits, ditches, or caves, as slaughter is considered 

substantial damage, and the tanna said that in this case what he did 

is done. 


The Gemara continues to explain the baraita, which states: If credi- 
tors collected the innocuous ox first, whether its owner owed 

them before his ox caused damage or whether it caused damage 

before he owed them, they have done nothing, because restitution 

is paid only from the body of the ox. 


The Gemara asks: Granted, in the case where it caused damage 
before he owed them, the injured parties came first, and the oxis 
liened to the debt. But in the case where he owed them before it 
caused damage, the creditor collected it first, so why does he not 
have the preemptive right to the ox? 


HALAKHA 


One who burns another’s documents — by yoni gyw in the document, in accordance with Rabbi Meir's opinion 


ivan: If one damages an asset of another, indirectly causing 
him financial loss, e.g., by burning his documents, he is liable 
to compensate him for the entire amount of any debt specified 


that one is liable for causing indirect damage (Rambam Sefer 
Nezikin, Hilkhot Hovel UMazik 7:9-11; Shulhan Arukh, Hoshen 
Mishpat 386:1-2). 
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Moreover, even if the ox caused damage before he owed them, 
nevertheless the creditor came first and seized what he rightfully 
deserved. Should one conclude from the baraita that if a later 
creditor" collected a debt before an earlier creditor, his collec- 
tion is not valid and payment should instead be given to the 
earlier creditor? 


The Gemara answers: No; actually, I could say to you that the 
collection of the later creditor is valid, and there, in the case 
where a creditor seized the belligerent ox, it is different, as the 
injured party can say to the creditor who seized the ox: If the ox 
was in your possession,’ would I not have collected it from you? 
The reason I would take it is that I am paid from this ox that 
caused me damage. Therefore, the creditor cannot collect the ox, 
even if the debt preceded the damage. 


§ The Sages taught: With regard to an innocuous ox worth two 
hundred dinars" that gored another ox worth two hundred 
dinars and injured it, reducing its value by fifty dinars [zuz],' 
and the injured ox subsequently appreciated in value, and its 
value stood at four hundred dinars," while if the belligerent ox 
had not injured it, its value would have now stood at eight hun- 
dred dinars, in this case the owner of the belligerent ox gives him 
only twenty-five dinars, which is half the value of the damage 
according to its value at the time the injury occurred. 


If the injured ox depreciated in value and its worth is now less 
than at the time it was injured, the damage is evaluated according 
to the ox’s worth at the time of standing trial. In other words, the 
owner of the belligerent ox must pay the difference between its 
value before it was injured and its current value. 


If the ox that caused the injury, from which the owner of the 
injured ox collects damages, appreciated" in value, its owner gives 
the injured party a share of the ox according to its value at the 
time of the injury. Ifit depreciated in value, the owner gives him 
a share according to its value at the time of standing trial. 


The Gemara asks: The Master said in the first clause of the second 
half of the baraita that if the ox that caused the damage appreci- 
ated in value, its owner gives the injured party a share according 
to the ox’s value at the time of the injury. In accordance with 
whose opinion is this ruling? It is apparently in accordance with 
the opinion of Rabbi Yishmael, who says that the injured party 
is considered a creditor, and it is money that he is claiming from 
him, as he has no share of ownership in the belligerent ox. 


NOTES 


If the ox was in your possession — 7171 Jaa by: Rashi explains 
the injured party's claim as follows: If the creditor had owned 
the ox when the damage occurred, the injured party would 
have collected compensation from the creditor, since it would 
have been in his possession. The Ra’avad elaborates that sei- 
zure of the ox after the damage cannot be rendered more 
effective than before the damage vis-a-vis the injured party's 
right to the ox. Tosafot and Tosefot Rabbeinu Peretz assert that 
the main reason for this ruling is that the injured party has a 
stronger lien on the ox than the creditor, since the former col- 
lects compensation exclusively from the ox, whereas the latter 
collects from the debtor's property in general. 


And the ox appreciated and its value stood at four hundred 
dinars - 1 NIKA YIN by Tay nagy: The Rambam explains 
that the novel element of this ruling is that the injured party 
cannot demand compensation for his loss of the potential 
profit. Rashi cites this explanation and rejects it, preferring 
the explanation that the novel element is that the defendant 
cannot claim that because the ox has appreciated beyond its 
value at the time of the injury, he therefore owes nothing to 
the injured party. This is because if not for the injury, the ox 
would have appreciated in value even more. 


— HALAKHA 
A later creditor - 19x2 ainbya: f one is indebted to several 
creditors, the owner of the document that is dated earliest has 
the preemptive right of collection, even if the loan specified in 
a later document is due to be paid earlier, as the determining 
factor is the date of the transaction recorded in the docu- 
ment. If a later creditor came first and seized land from the 
debtor, the court removes it from his possession. With regard 
to movable property, there is no preemptive right (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 20:1-2; Shulhan Arukh, 
Hoshen Mishpat 104, 3). 


An ox worth two hundred dinars, etc. — ^3) DONKA MW Ww: 
If an ox worth two hundred dinars was injured by another ox, 
reducing its value by fifty dinars, and it subsequently appreci- 
ated and is now worth four hundred dinars, then compensa- 
tion is paid according to the decrease in value at the time 
of the injury. This is the halakha even if, were it not for the 
injury, the ox would currently be worth eight hundred dinars. 
If it continued to diminish in value because of the injury and 
is worth only one hundred dinars at the time of the trial, the 
owner of the belligerent ox is liable to pay half the damage 
according to its value at the time of the trial (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 7:1; Shulhan Arukh, Hoshen 
Mishpat 404:1-2). 


If the ox that caused the injury appreciated, etc. - naw 
"131 pra: In a case where an innocuous ox injured another 
ox and subsequently appreciated in value, if its appreciation 
is due to its owner fattening it, the injured party can collect 
compensation from the proceeds of the sale of the ox based 
only on its value at the time of the injury. Some authorities 
maintain that if the increased value exceeds the owner's 
expenses of fattening it, the injured party receives a share of 
the profit (Tur, citing Tosafot). If it appreciated in value on its 
own, compensation is collected according to its value at the 
time of the trial. If the belligerent ox depreciates in value over 
time, compensation is collected according to its value at the 
time of the trial (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
712; Shulhan Arukh, Hoshen Mishpat 404:2). 


LANGUAGE 
Dinars [zuz] - 1%: A dinar, or zuza in Aramaic, is a unit of money. 
The origin of the word is unclear, but it is interpreted homileti- 
cally in Midrash Rabba: Why are they called zuzim? It is because 
they move [zazim] from one person to another (Bemidbar 
Rabba, chapter 22). 
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BACKGROUND 


Where its owner fattened it — 13W3W3: Most oxen were 
used as work animals, while rearing them for their meat 
was only a secondary objective. Consequently, they were 
fed only what they needed. If an ox was injured, or if its 
owner decided to sell it for its meat, it would be fattened 
with more nutritious, and typically more expensive, food. 


The horn of your ox is buried in it — x Pap JUNI KNP 
ma: When an ox gores another ox, it may cause a perma- 
nent scar or disfigurement, as with any severe wound, and 
sometimes the wound itself never fully heals. The recovery 
process also generally weakens the animal. Therefore, an 
injury caused by the horn of an ox can have a prolonged 


effect on its victim, far beyond the immediate wound. 
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The Gemara states a difficulty with this explanation: Say the latter 
clause of the second half of the baraita: If the belligerent ox depreci- 
ated in value, the owner gives the injured party a share according 
to its value at the time of standing trial. Here we arrive at the 
opinion of Rabbi Akiva, who says that the owners of the two oxen 
are partners, i.e., the injured party has a share of ownership in the 
belligerent ox. How can it be that the first clause is in accordance 
with Rabbi Yishmael’s opinion, and the latter clause follows the 
opinion of Rabbi Akiva? 


The Gemara answers: No, it is all in accordance with the opinion 
of Rabbi Akiva that they are partners, and here, in the case where 
the belligerent ox appreciated in value, we are dealing with a 
case where the reason it appreciated is that its owner fattened it.® 
Though the injured party has a share of ownership in the ox, he has 
no share in the appreciation in value, and his share is therefore 
calculated according to its value at the time of the injury. 


The Gemara asks: If it is a case where the owner fattened it, say the 
first clause of the first half of the baraita, stated with regard to the 
injured ox: If it appreciated in value, and its value stood at four 
hundred dinars, the owner of the belligerent ox gives him compen- 
sation according to its value at the time of the injury. If this is 
referring to a case where its owner fattened it, need it be said that 
the owner of the belligerent ox is not exempt from compensation? 


Rav Pappa said: You find the halakha stated in the first clause of 
the first half of the baraita to be true whether he fattened it or 
whether it appreciated in value by itself. And the tanna found it 
necessary to mention this halakha to teach us that even in a case 
where the ox appreciated in value by itself, the owner of the bel- 
ligerent ox gives him compensation according to its value at the 
time of the injury and not at the time of the trial. By contrast, you 
find the halakha stated in the latter clause of the second half of the 
baraita, with regard to a case where the belligerent ox appreciated 
in value, only where its owner fattened it. 


It is stated in the latter clause of the first half of the baraita that if 
the injured ox depreciated in value, it is evaluated according to 
its worth at the time of standing trial. The Gemara asks: Due to 
what did it depreciate in value? If we say that the ox depreciated 
in value due to labor for which it was used, let the liable party say 
to him: You reduced its value and I should therefore give you extra 
compensation? 


Rav Ashi said: It is a case where it depreciated in value due to the 
continuous effect of the wound, as the injured party can say to him: 
The horn of your ox is buried in it, i.e. it is still losing value due 
to the wound. 


MI S H N A With regard to an innocuous ox worth two 


hundred dinars that gored another ox 
worth two hundred, and the carcass is worth nothing, Rabbi Meir 
said: It is about this type of case that it is stated: “Then they shall 
sell the live ox, and divide its monetary value” (Exodus 21:35). 


Rabbi Yehuda said to him: And that is the halakha, yet your inter- 
pretation of the verse is incorrect. You have upheld the clause: 
“Then they shall sell the live ox and divide its monetary value,” 
which fits your interpretation of the case. But you have not upheld 
the latter clause of the verse: “And the dead they shall also divide,” 
since in the case you mentioned the carcass is worthless. Rather, 
to which case is the verse referring? It is the case of an ox worth 
two hundred dinars that gored another ox worth two hundred 
dinars, and the carcass is worth fifty dinars. In this case, this 
party takes half the value of the living ox, one hundred dinars, 
and half the value of the dead ox, twenty-five dinars; and that 
party also takes half the value of the living ox and half the value 
of the dead ox. 
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G E M A RA The Sages taught: With regard to an oxworth 


two hundred dinars that gored an ox worth 
two hundred dinars, and the carcass is worth fifty dinars, this party 
takes half the value of the living ox and half the value of the dead 
ox, and that party also takes half the value of the living ox and half 
the value of the dead ox, and this is the case of the belligerent ox 
stated in the Torah. This is the statement of Rabbi Yehuda. 


Rabbi Meir says: This is not the case of the ox stated in the Torah. 
Rather, it is the case of an ox worth two hundred dinars that gored 
an ox worth two hundred dinars, and the carcass is worth nothing. 
It is about this case that it is stated in the verse: “Then they shall sell 
the live ox, and divide its monetary value.” Rather, how do I realize 
the meaning of “And the dead they shall also divide”? This clause 
means that the diminished value of the dead ox that was diminished 
by its death is compensated for by dividing the value of the live ox" 
between the two parties, while its owner does not receive a share in 
the carcass of the dead ox. 


The Gemara asks: Now, both Rabbi Meir and Rabbi Yehuda hold 
that in the case described by Rabbi Yehuda, where the carcass is 
worth fifty, this party takes one hundred and twenty-five, and that 
party takes one hundred and twenty-five. Rabbi Meir holds that 
the injured party keeps the carcass, worth fifty, and receives another 
seventy-five dinars, half the value of the damage, from the proceeds 
of the sale of the belligerent ox. Its owner is thereby left with one 
hundred and twenty-five dinars out of the two hundred that it is worth. 
Rabbi Yehuda maintains that the value of both oxen is split between 
the two parties, leaving each with one hundred and twenty-five. If 
so, what is the difference between the two tanna’im? Why does it 
matter in which manner the compensation is calculated? 


Rava said: There is a practical difference between them with regard 
to the diminishing value of the carcass.’ If the carcass depreciates in 
value between the ox’s death and the time it is sold, Rabbi Meir holds 
that the diminishing value of the carcass is sustained by the injured 
party. The one liable for the damage is not responsible for any depre- 
ciation in value that occurs after the loss caused by the attack has been 
evaluated. And Rabbi Yehuda holds that half of the diminishing 
value of the carcass is sustained by the one liable for damage, since 
he receives half of the dead ox. 


Abaye said to Rava: If so, we have found, according to Rabbi Yehuda, 


a case where the halakha with regard to an innocuous ox that causes 
damage is more stringent than with regard to a forewarned ox, since 
according to all opinions, in a case where a forewarned ox kills another 
ox, the carcass belongs exclusively to the injured party, and he sustains 
any subsequent decrease in its value. 


And if you would say that indeed, Rabbi Yehuda holds that the 
halakha with regard to an innocuous ox is more stringent than with 
regard to a forewarned ox, as we learned in a mishna that Rabbi 
Yehuda says: If a bailee did not safeguard an ox properly, and it 
escaped and caused damage, ifit was an innocuous ox he is liable, and 
if it was a forewarned ox he is exempt (45b), that mishna cannot 
serve as proof for the issue under discussion. Say that you heard 
Rabbi Yehuda express this opinion, that the halakha with regard to 
an innocuous ox is more stringent, with regard to the halakhot of 
safeguarding, as verses are written in the Torah from which this 
halakha is derived. But with regard to compensation, did you ever 
hear him express this opinion? 
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NOTES 

By dividing the live ox — »ma pyra: According to 
Rashi's interpretation, this means that the difference 
between the current value of the dead ox and its 
value when it was alive is divided, with the liable party 
paying half. Rabbeinu Hananel, however, explains 
that the two parties divide the living ox, i.e., the bel- 
ligerent one, so that half the value of the damage is 
collected from it. 


BACKGROUND 
The diminishing value of the carcass — giet) nna: 
When an ox is killed in an accident it has a certain 
value for its hide and its non-kosher meat, which 
is typically less expensive than kosher meat. The 
longer it is left, the more it rots, reducing its worth 
significantly. 
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LANGUAGE 


Sela -yho: A sela is a coin worth four dinars, both in Tyrian 
coinage and in provincial coinage. Its name means stone 
and likely derives from the ancient use of standard stone 
weights to mint various coins. 


HALAKHA 


Appreciation of the carcass — may maw: A deprecia- 
tion in the value of the carcass is sustained exclusively by 
the injured party. An appreciation in its value is divided 
between the two parties, in accordance with Rabbi 
Yehuda’s opinion. For example, if an ox worth two hun- 
dred dinars is gored and killed, and the carcass is worth 
one hundred at the time of its death, but depreciates to a 
value of eighty by the time of the trial, in this case, if the 
belligerent ox was forewarned, its owner is liable to pay 
one hundred, and if it was innocuous, he pays fifty. By 
contrast, if the carcass has appreciated in value at the time 
of the trial to a value of one hundred and twenty, he pays 
ninety if the belligerent ox was forewarned, and forty-five 
if it was innocuous. The Rema notes that if the carcass 
appreciates to the extent that half of its increased value is 
more than the value of the damage, the liable party does 
not receive half of the appreciation in value, whereby he 
would profit. In the Sma it is ruled that he is exempt from 
paying for the damage his ox caused. This is contrary to 
the Meiri’s opinion that in such a case he pays half the 
damage and the appreciation in value is ignored (Ram- 
bam Sefer Nezikin, Hilkhot Nizkei Mamon 7:8-10; Shulhan 
Arukh, Hoshen Mishpat 403:2). 
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On the contrary; but isn’t it taught in a baraita that Rabbi Yehuda 
says: One might have thought that in the case of an ox worth one 
hundred dinars that gored an ox worth five sela,' i.e., twenty 
dinars, and the carcass is worth one sela, i.e., four dinars, the 
halakha is that this party takes half the living ox and half the dead 
ox, and that party takes half the living ox and half the dead ox. 
Accordingly, the injured party receives fifty-two dinars in value, 
which is much more than his ox was worth before it was killed. 


Instead, continues Rabbi Yehuda, you should say: For what pur- 
pose is the case of a forewarned ox singled out by the halakha? Is 
it to render it more stringent than the case of an innocuous ox, or 
to render it more lenient? Clearly, you must say that it is to render 
it more stringent. And therefore, ifin the case ofa forewarned ox, 
its owner pays only the value of what he damaged and no more, 
in the case of an innocuous ox, which is more lenient, all the 
more so is it not clear that the owner is not liable to pay more than 
the value of the damage? Evidently, Rabbi Yehuda does not allow 
for liability in the case of an innocuous ox to be more stringent than 
in the case of a forewarned ox. 


Rather, Rava’s explanation, that Rabbi Meir and Rabbi Yehuda 
disagree with regard to a case where the carcass depreciated in 
value, should be rejected. Instead, their dispute should be explained 
according to what Rabbi Yohanan said, i.e., that the practical dif- 
ference between them is with regard to the appreciation of the 
carcass" in value after the ox’s death; as one Sage, Rabbi Meir, 
holds that the entire increased value of the carcass belongs to the 
injured party, since the owner of the belligerent ox has no share in 
the carcass, and one Sage, Rabbi Yehuda, holds that half of the 
increased value belongs to the injured party and half goes to the 
one liable for the damage. 


And this explains what was difficult for Rabbi Yehuda in another 
baraita. Now that you say that the Merciful One has mercy on 
the one liable for damage, as he takes a share of the increased 
value of the carcass, can it be that in the case of an ox worth five 
sela, i.e., twenty dinars, that gored an ox worth one hundred 
dinars, and the carcass is worth fifty dinars, this party takes half 
the live ox and half the dead ox, and that party takes half the live 
ox and half the dead ox? Accordingly, the owner of the belligerent 
ox receives thirty-five dinars in value, which is more than his ox 
was worth. 


Rather, you should say: Where do we find a case where the one 
liable for damage gains from the damage, comparable to this case, 
where this owner of the belligerent ox gains, receiving more than 
the value of his ox? Clearly there is no such case, as one who is liable 
for damage does not gain from it. And in addition, it says: “He 
shall pay” (Exodus 21:36), indicating that the owner of the belliger- 
ent ox pays, and the owner does not take more than the amount 
his animal was worth at the time of the damage. 


The Gemara asks: For what reason was it necessary to add the 
claim: And it says: “He shall pay”? The Gemara answers: Lest you 
say that this matter, that the one liable for damage does not gain, 
applies specifically where there is a loss sustained by the injured 
party, as in this case, where the decrease in the ox’s value is fifty 
dinars, and if the carcass is shared by the liable party, the injured 
party receives only thirty-five dinars, thereby sustaining a loss. But 
in a case where there is no loss sustained by the injured party, 
for example, the case of an ox worth five sela, i.e., twenty dinars, 
that gored another ox worth five sela, and the carcass appreciated 
in value and is now worth thirty dinars, more than the ox was 
worth when it was alive, in this case the one liable for damage also 
takes a share of the increased value, since the injured party ends 
up not having sustained any financial loss, as he receives a share of 
ten dinars in the belligerent ox and another fifteen in the carcass, 
gaining five dinars over the value of his ox. 
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It is to counter this claim that Rabbi Yehuda adds: And it says: “He 
shall pay,” indicating that the owner of the belligerent ox pays, and 
the owner does not take more than the amount his animal was worth 
at the time of the damage. 


§ With regard to Rabbi Yehuda’s opinion that the two owners split 
the value of both the belligerent ox and the dead ox between them, 
Rav Aha bar Tahalifa said to Rava: If so, we find that according 
to Rabbi Yehuda, when an innocuous ox gores an ox that is worth 
less than it, its owner pays more than half the damage." But the 
Torah stated: “Then they shall sell" the live ox, and divide its 
monetary value” (Exodus 21:35). 


Rava answered him: Rabbi Yehuda also holds that only the dimin- 
ished value of the dead ox that was diminished by its death is com- 
pensated for by dividing the live ox between the two parties. The 
liable party never pays more than half the damage. 


The Gemara asks: From where does Rabbi Yehuda derive this 
halakha? Is it from the verse: “And the carcass they shall also divide” 
(Exodus 21:35), from which Rabbi Meir derived it? But didn’t Rabbi 
Yehuda already derive from this verse that this party takes the 
value of half the live ox and half the dead ox, and that party takes 
the value of half the live ox and half the dead ox? 


The Gemara answers: If so, if that is the only halakha indicated by 
this clause, let the verse simply write: And the carcass they shall 
divide. What is the reason that the word “also” is added? It is added 
so that one may conclude two conclusions from the clause: That 
the carcass is also divided between the two parties, and that the 
liable party is never required to pay more than half the damage. 


MI S H NA There are cases where one is liable for an act 


of damage caused by his ox, but exempt from 
liability for the same action if he performed it himself. Conversely, 
there are also cases where one is exempt from liability for the action 
of his ox, but liable for his own action. 


How so? If his ox caused a person humilation," he is exempt from 
paying compensation, but if he himself humiliated another, he is 
liable. Similarly, if his ox blinded the eye of his slave or knocked 
out his slave's tooth, he is exempt from having to emancipate the 
slave for this mutilation. But if he himself blinded his slave's eye or 
knocked out his tooth, he is liable to emancipate him, as stated in 
the Torah (Exodus 21:26-27). 


By contrast, if his ox injured the owner's father or his mother," 
he is liable to pay damages, but if he himself injured his father or 
his mother," he is exempt from paying compensation. Similarly, if 
his ox set fire to a haystack on Shabbat, he is liable to pay damages. 
But if he himself set fire to a haystack on Shabbat, he is exempt 
from paying damages. He is exempt from payment in these cases due 
to the fact that he is liable to receive the death penalty” for injuring 
his father or mother or for desecrating Shabbat. 


BACKGROUND 


Due to the fact that he is liable to receive the death penalty - 
iDa Inna KTW 1391: There is a halakhic principle that when 
one is liable to receive two different punishments for one action, 
he receives only the more severe of the two punishments but 
not the less severe one. This is derived from the verse: “According 
to the measure of his wickedness” (Deuteronomy 25:2), indicat- 


action (Ketubot 32b). In this case, because causing injury to a 
parent is a capital offense, one is exempt from paying damages 
for the injury caused. Even if the injury was caused unintention- 
ally, in which case one would not actually be liable to receive the 
death penalty, he is exempt from paying for monetary damages, 
as Rava concludes further on. 


ing that only one element of wickedness is punishable for each 
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NOTES 


An innocuous ox, its owner pays more than half the 
damage - pusm an? obwn on: For example, if an 
innocuous ox worth three hundred dinars gores an ox 
worth two hundred, and the carcass is worth fifty, after 
dividing the value of both the living ox and the dead ox, 
each side receives one hundred and seventy-five dinars, 
so the injured party receives more than half the value 
of the damage, which was only one hundred and fifty 
(Rabbeinu Hananel; Rashi). 


But the Torah stated, Then they shall sell, etc. — mjam 
13) 11371 TYAN: Tosafot explain that while this verse 
does not constitute proof that for damage caused by 
his innocuous ox one is never liable to pay more than 
half the damage, there are other sources where Rabbi 
Yehuda states clearly that he pays half the damage, so 
the verse cannot be interpreted, according to his opin- 
ion, in a manner that can render one liable to pay more 
than that. In Tosefot Rabbeinu Peretz it is explained that 
this reasoning is derived from the verse itself. Since the 
injured party does not receive more than half the value 
of the living ox, even if it ultimately equals less than half 
the damage, all the more so it stands to reason that he 
cannot receive more than half the damage. 


HALAKHA 

If his ox caused humiliation - w»aw iw: If an ox injures 
a person, its owner is liable to pay for the damage, or 
half the damage in the case of an innocuous ox, but is 
exempt from paying restitution for pain, medical costs, 
loss of livelihood, and humiliation (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 7:3; Shulhan Arukh, Hoshen Mishpat 
405:1). 


If his ox injured his father or his mother — banw iw 
iaga vaxa: If one’s ox injures his father or mother, or 
ignites a fire on Shabbat, he is liable to pay damages. If he 
himself does so, he is exempt from monetary restitution, 
since these are sins punishable by death (Shulhan Arukh, 
Hoshen Mishpat 405:2). 


If he himself injured his father or his mother - xm 
jax) YAK Sanw: if one strikes his father or mother but 
does not cause a wound or bleeding, he is liable to pay 
the five types of indemnity for injuring a person. If he 
does cause a wound, even unintentionally, he is exempt 
from monetary restitution, since it is a sin punishable by 
death (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 4:8; 
Shulhan Arukh, Hoshen Mishpat 4241). 
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HALAKHA 
Anyone who eas labor destructively is exempt — 
bat with in destructive intentions is exempt, since 
the Torah deems one liable only for performing a con- 
structive act of labor (Rambam Sefer Zemanim, Hilkhot 
Shabbat 1:17). 


One who injures another would be liable only where 
he requires the blood to give to his dog - praban 
i: One who injures an animal on Shabbat is liable 
to receive the death penalty if he does so intentionally 
and is obligated to bring a sin-offering if he does so 
unintentionally, as would anyone who desecrates Shab- 
bat. This applies in a case where he needs the blood 
that emerges from the wound. If his sole purpose is to 
cause damage, he is exempt, as it is a destructive act. 
This is in accordance with the opinion of Rabbi Yohanan 
(Rambam Sefer Zemanim, Hilkhot Shabbat 8:7). 


One who kindles a fire - 18313: One who kindles a fire 
on Shabbat is liable for desecrating Shabbat. This applies 
only if he needs the ashes from the fire; if one kindles 
a fire solely for destructive purposes, he is exempt, 
in accordance with the opinion of Rabbi Yohanan 
(Rambam Sefer Zemanim, Hilkhot Shabbat 12:1). 


Perek III 
Daf35 Amuda 


LANGUAGE 
Roll around [iggandar] - nyy: This word is found 
in Onkelos’s Aramaic translation in reference to Jacob 
rolling the stone off the well (see Genesis 29:3). Here 
it is referring to an ox wallowing or rolling around in 
the ashes. 


BACKGROUND 
Roll around in the ashes — xavipa nyy: The hot 
ashes or cinders have a twofold healing effect on a 
wound. They disinfect the wound, and in addition, the 
heat causes the blood vessels in the area of the wound 
to swell, increasing the flow of blood, antibodies, and 
clotting agents to the wound, which facilitates the 
healing process. 


Drank the liquor and was cured — ’BFYx1 KDW NW: 
The healing effect of liquor apparently stems from the 
alcohol it contains, which on the one hand dulls the 
sensations, thereby alleviating the pain, and on the 
other hand sterilizes the wound in the gums or teeth. 
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Rabbi Abbahu taught the following baraita 
à GEMARA A s 


before Rabbi Yohanan: Anyone who per- 
forms labor destructively on Shabbat is exempt," except for one 
who injures another or kindles a fire." Rabbi Yohanan said to him: 
Go out and teach it outside;" this baraita is not fit for discussion 
in the study hall. The opinion that deems one liable for injuring 
another or kindling a fire on Shabbat is not a mishna and should 
be ignored. And if you say that it is a mishna, one who injures 
another would be liable only in a case where he requires the blood 
to give to his dog," and one who kindles a fire" would be liable only 
in a case where he requires its ashes. In these cases, the act is not 
purely destructive but has some constructive purpose. 


We learned in the mishna: Ifhis ox set fire to a haystack on Shab- 
bat, he is liable. But if he himself set fire to a haystack on Shabbat, 
he is exempt. And the mishna is presumably teaching a case where 

he set the fire in a scenario that is similar to the case where his ox 

did so. Just as in the case where his ox set the fire it clearly does not 

need the ashes, as an ox does not act with such intentions, 


Except for one who injures another or kindles a fire —bainn yin 
‘yan: It is explained in tractate Shabbat (106a) that the prohibi- 
tion against causing injury destructively on Shabbat is derived 
from the verse that indicates that circumcision is permitted on 
Shabbat (Leviticus 12:3; see Shabbat 132a). Evidently, causing any 
other injury is prohibited. The prohibition against kindling a fire 
destructively is derived from the prohibition against executing a 
person by burning on Shabbat (see Yevamot 6b). 
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NOTES 
Go and teach it outside - xb ’an pia: This expression indicates 
that a baraita quoted in the Study hall is viewed by the Sage to 
whom it was quoted as insufficiently established, either because 
it contains an internal contradiction or due to its unclear word- 
ing. Such a baraita is unsuitable for discussion in the study hall. 
Even if the Sage teaching the baraita knows that it represents a 
tradition, the text must be clarified properly before it is presented 
for discussion. 


so too, in the case where he set the fire, it is presumably a case where 
he does not need the ashes. And nevertheless, the mishna teaches 
that he is exempt because he is sentenced to death. Apparently, 
one who lights a fire on Shabbat is liable even if he does not need 
the ashes, contrary to the opinion of Rabbi Yohanan. 


The Gemara rejects this proof: No, the comparison is the other way 
around; the case where his ox set the fire is similar to the case where 
he set the fire. Just as the case where he is liable for lighting a fire 
on Shabbat is one where he needs the ashes, so too, the case of his 
ox setting fire to the haystack is one where it needs the ashes. 


The Gemara asks: In the case where his ox set the fire, how can you 

find these circumstances, where it did so because it needed the 

ashes? Rav Avya said to him: Here we are dealing with an intel- 
ligent ox that was bitten on its back and wants to burn down the 

haystack and then roll around [iggandar]‘ in the ashes? in order to 

heal the bite. 


The Gemara asks: And from where do we know that this is the 
reason that it set the fire? The Gemara answers: Because after the 
ox burned the haystack, it was rolling around in the ashes. 


The Gemara asks: And is there really a case like this? The Gemara 
answers: Yes, as a certain ox that was at the house of Rav Pappa 
hada toothache. It went inside, and broke the lid of a utensil, and 
drank the liquor inside and was cured.’ Evidently there are oxen 
with this level of intelligence. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


DYA 1D MDD ITT MAP PIVIVAN 
ADP NAT) PTT INT TW AVN 
- WIW KIT] TIS - Way Hiv 
word mama AT ens iw D 


MAMAR WOT PHT MIW [a2 
coma man sow »B by ay perm 


awa pra Wx KI] 


TAII IT PIII NATT) 
AUNT TIM DTN 739 


pa ma apon x) - mgng naa m1 
pew mapa pa Pi pa ate 
mE I TPY TI Pa MeT 
aps qia iari pes pia aia) 
aw pata pion xd - ons m0 
pa mana pew mann pa may 
pia ian, my TTP APY TT 

Jinn sid hy 


papin mygg BBM DS 
AYDA aw Ne” XT DI A> 
nop 


AODANN- PIPI NT 
MAW ADYT YI NPT PDT DIM 
9 - aiwa 


The Sages said before Rav Pappa: How can you say that the case 
involving his ox is similar to the case involving him? But doesn’t 
the mishna teach: If his ox caused a person humiliation, he is 
exempt, but if he humiliated someone, he is liable? If the case of 
his ox is understood to be similar to the case involving him, how 
can you find a case where the oxintended to humiliate the person? 
One is liable for humiliating someone only when he intends to do 
so, and an ox never has intention to humiliate. 


The Gemara answers: It is a case where the ox intended to cause 
injury. If it was the action of a person, he would be liable for the 
humiliation he caused as well, as the Master said: In a case where 
a person intended to cause injury, he is liable for humiliation even 
if he did not intend to humiliate his victim. 


Rava said a different solution with regard to the difficulty that the 
mishna poses to the opinion of Rabbi Yohanan: The mishna is 
referring to a case where one lit a fire on Shabbat unintentionally. 
Although he is not liable to receive the death penalty, nevertheless, 
since he performed a prohibited action that would carry the death 
penalty were it to be performed deliberately, he is still exempt from 
monetary restitution. 


The Gemara explains: This is in accordance with what the school 
of Hizkiyya taught, as the school of Hizkiyya taught: The verse 
states: “And he who kills an animal shall pay for it, and he who kills 
a man shall be put to death” (Leviticus 24:21), indicating that one 
who kills a man and one who kills an animal are comparable. 


This teaches that just as with regard to one who kills an animal, the 

Torah did not differentiate between whether he does so uninten- 
tionally or whether he does so intentionally, whether advertently 
or inadvertently, whether by way of descent or by way of ascent," 

and this was not to exempt him from paying monetary restitution 

in all these cases but rather to render him liable to pay monetary 
restitution, as one who kills an animal is liable in any event, simi- 
larly, with regard to one who kills a man," do not differentiate 

between whether he does so intentionally or unintentionally, 
whether advertently or inadvertently, whether by way of descent 

or by way of ascent, and this was not to render him liable to pay 
monetary restitution for the damage he causes in the process of 
killing him, but rather to exempt him from paying monetary 
restitution in any event. It is derived from here that one who com- 
mits a transgression carrying the death penalty is exempt from 

paying damages for his action, even if he is not in practice given 

the death penalty. 


The Sages said to Rava: Can you really interpret the mishna as 
referring to a case where the transgression was unintentional? 
But doesn’t it teach that the transgressor is exempt because he 
is sentenced to death, which is only the case if the transgression 
was intentional? 


Rava answered that this is what the mishna is saying: He is exempt, 
since when this action is performed intentionally, the transgressor 
is liable to be sentenced to death. And what are the circumstances 
in which one is liable to receive the death penalty for deliberately 
lighting a fire on Shabbat? It is a case where he needs the ashes. 
Therefore, even now, when the transgression was unintentional, 
he is exempt from paying damages. 


HALAKHA 


NOTES 


Whether by way of descent or by way of ascent - pa 
my ab TPY TY: This distinction is stated with regard 
to liability to be exiled for unintentional killing. The Sages 
derive from the verses that one is exiled only when he 
kills by way of descent, e.g., if he falls on top of a person, 
killing him, while climbing down a ladder; or if while he 
is chopping wood, the head of the ax slips off during the 
downward swing. By contrast, if he kills by way of ascent, 
e.g., while climbing up the ladder, or while lifting the ax, 
he is not liable to be exiled. Nevertheless, Hizkiyya claims 
that although he is exempt from exile, he is exempt from 
monetary liability as well. 


Similarly with regard to one who kills a man, etc. - 732 9% 
^3) DIK: One who strikes a woman, causing her to miscarry 
and die, is exempt from payment of damages for the miscarried 
offspring, even if he killed the woman unintentionally. This is 
because when one commits an action that is punishable by 
death, he is exempt from any monetary liability that would 
ensue from the action, even in a case where the person is not, 
in fact, liable to receive the death penalty, e.g., a case where the 


transgression was unintentional. The Rambam rules that if the 
assailant intended to strike someone else, inadvertently striking 
the woman and causing her to miscarry and die, he is liable to 
pay damages for the miscarried offspring, since he did not strike 
her intentionally at all. The Rema cites authorities (Tur, citing 
Ra'avad) who rule that the assailant is exempt from liability in 
this case too (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 4:5; 
Shulhan Arukh, Hoshen Mishpat 423:4). 
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HALAKHA 


An ox that was pursuing another ox, etc. — Ti maw viv 
AD IN Ww AMX: In a case where one ox was pursuing 
another, and the ox being pursued became injured, and 
here are no witnesses as to how the injury occurred, if the 
injured party claims against the owner of the pursuing ox 
hat the latter's ox caused the injury, and the latter party 
claims that it was injured not by his ox but by a rock, the 
burden of proof rests with the claimant. This applies even if 
he injured party is certain of his claim and the other states 
an uncertain claim. It is added in the Sma that if the ox was in 
act injured by a rock, the owner of the pursuing ox is exempt 
even if his ox caused the injury by pursuing it (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 9:6; Shulhan Arukh, Hoshen 
Mishpat 400:1). 


Two oxen were pursuing one - NX TK DST OW v: 
If two oxen were pursuing a third, and there are witnesses 
that one of the pursuing oxen injured the ox being pursued, 
but they are unsure which of the two caused the injury, the 
owners of both are exempt. If both oxen belong to the same 
person, he is liable (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 9:7; Shulhan Arukh, Hoshen Mishpat 400:2). 


Perek III 
Daf35 Amud b 


NOTES 


The two of them are exempt — Dwa DAW: Since the 
injured party cannot prove which ox caused the damage, 
each defendant can reject his claim against him. Rabbeinu 
Barukh writes that this is alluded to in the verse: “And if one 
man’s ox hurts the ox of another” (Exodus 21:35), indicating 
that the liability is only where the owner of the ox causing 
the damage is known. 


HALAKHA 


One was large and the other one small - 1X1 bins y 
197: If two oxen, one large and one small, or one innocuous 
and one forewarned, were pursuing a third ox and injured 
it, and the injured party claims that the large, or forewarned, 
ox is the one that caused the injury, whereas the owner of 
the pursuing oxen claims that the small, or innocuous, ox 
caused the injury, in this case, the burden of proof rests on 
the claimant (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
9:9; Shulhan Arukh, Hoshen Mishpat 400:3). 


If the injured animals were two oxen — D3% ppHad wy: If 
two oxen pursued two others and injured them, and the 
owner of the injured oxen claims that the large, or fore- 
warned, ox injured his large ox, and the small, or innocuous, 
ox injured his small one, and the owner of the belligerent 
oxen claims the opposite, in this case, the burden of proof 
rests on the claimant (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 9:11; Shulhan Arukh, Hoshen Mishpat 400:4). 
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MI S HN A With regard to an ox that was pursuing 


another ox," and the ox being pursued 
became injured, but there are no witnesses as to how it was 
injured, and this one, the owner of the injured ox, says to the 
owner of the pursuing ox: Your ox injured my ox, and you are 
liable to pay me damages, and that one, the owner of the pursuing 
Ox, Says in response: No; rather, it was hurt bya rock,’ and lam 
not liable, then in this case, the burden of proof rests upon the 
claimant. As long as the owner of the injured ox cannot prove 
that the injury was inflicted by the pursuing ox, the owner of 
the pursuing ox is not liable. 


In a case where two oxen, belonging to two different owners, were 
pursuing one" ox belonging to a third person, and that ox was 
injured by one of the pursuing oxen, and this one, the owner of 
one of the pursuing oxen, says to the owner of the other: It was 
your ox that caused the injury, and that one, the owner of the 
other pursuing ox, says: No, it was your ox that caused the injury, 


NOTES 


It was hurt by a rock — mp) ypa: Rashi explains that the pursuing ox is liable. The Rashba maintains that the owner's 


owner of the pursuing ox claims that the other ox was injured 
while trying to rub itself against a rock for pleasure. The later 
commentaries take this to mean that if it is injured by a rock in 
the course of its flight from the pursuing ox, the owner of the 


claim is that the ox was injured while fleeing, and the owner of 
the pursuing ox is not liable because his ox is considered merely 
an indirect cause of the damage. 
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the two of them are exempt," since each of them rejects the claim 
of the injured party that his ox caused the injury. If both oxen 
belonged to one person, both are liable, as will be explained in 
the Gemara. 


If the pursuing oxen both belonged to one person, and were both 
innocuous, so that restitution is paid exclusively from proceeds 
of the sale of the belligerent ox, and one was large and the other 
one small," in this case, ifthe injured party says that the large ox 
caused the damage, and he is therefore entitled to receive restitu- 
tion for half the damage from the value of the large ox, but the 
one liable for damage says: No; rather, the small ox caused the 
damage, and half of its value is not sufficient to cover half the 
damage; or, similarly, in a case where one ox is innocuous and 
one is forewarned, and the injured party says: The forewarned 
ox caused the damage, and the injured party is therefore eligible 
to receive full damages, but the one liable for damage says: No; 
rather, the innocuous ox caused the damage, in which case he is 
liable to pay only half the damage; in both of the above cases, the 
principle is that the burden of proof rests upon the claimant. 


If the injured animals were two oxen," one large and the other 
one small, and the ones that caused the damage were also 
two oxen, one large and one small, and the injured party says: 
The large one injured the large one and the small one injured 
the small one, and the one liable for damage says: No; rather, 
the small one injured the large one, in which case, if half the 
value of the belligerent ox does not cover half the damage, he is 
not required to pay more, and the large one injured the small 
one; or, similarly, if one of the belligerent oxen was innocuous 
and one forewarned, and the injured party says: The forewarned 
ox injured the large one, and the innocuous ox injured the 
small one, and the one liable for damage says: No; rather, 
the innocuous ox injured the large one and the forewarned 
ox injured the small one; here too, the burden of proof rests 
upon the claimant. 
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G E M A The mishna rules that in a case where there 
is uncertainty with regard to whether it was 
the pursuing ox that caused the injury to the other ox, the burden 
of proof rests upon the claimant. Rabbi Hiyya bar Abba says: That 
is to say that the colleagues of Sumakhos, who says that property 
of uncertain ownership is divided," disagree with his opinion. 


Rabbi Abba bar Memel said to Rabbi Hiyya bar Abba: Does 
Sumakhos state this principle even in the case of a certain claim 
and a certain claim, i.e., where both parties maintain the certainty 
of their claims, as appears to be the case in the mishna? Rabbi Hiyya 
bar Abba said to him: Yes, Sumakhos says this even in a case of a 
certain claim and a certain claim. 


The Gemara asks: And from where is it inferred that the mishna is 
referring to a case of a certain claim and a certain claim? As it 
teaches that this one, the owner of the injured ox, says: Your ox 
injured my ox, and that one, the owner of the pursuing ox, says: No, 
rather, etc., indicating that both make their claims with certainty. 


Rav Pappa objects to this interpretation of the case: From the 
suggestion that the case in the first clause of the mishna is one 
where there is a certain claim and a certain claim, it may be inferred 
that the latter clause, the subsequent clause in the mishna, also 
is referring to a case where there is a certain claim and a certain 
claim. 


If so, say the latter clause: If one was large and the other one 
small, and the injured party says that the large ox caused the 
damage, and the one liable for damage says: No; rather, the 
small ox caused the damage; or if one ox is innocuous and one 
is forewarned, and the injured party says: The forewarned ox 
caused the damage, but the one liable for damage says: No; rather, 
the innocuous ox caused the damage, the burden of proof rests 
upon the claimant. 


This indicates that if he does not bring proof, he takes compen- 
sation according to what the one liable for damage says. If it is a 
case where both parties maintain certainty of their claims, let us 
say that this mishna is a conclusive refutation of the statement of 
Rabba bar Natan, who says that if one claims that another owes 
him wheat," which he claims he deposited with him, and the other 
concedes that he owes him barley, which is less expensive than 
wheat, he is exempt from any payment, since he did not admit to 
what was claimed, and what he did admit was not claimed. Similarly, 
here, the injured party claims that it was the large ox that injured 
his ox, and the defendant admits that his small ox caused the injury, 
but not the large ox. His admission does not correspond to the 
claim. Yet, he is apparently liable to pay according to his admission, 
contrary to the ruling of Rabba bar Natan. 


Rather, this clause must be referring to a case where there is a cer- 
tain claim and an uncertain claim, i.e., one party maintains certainty 
of his claim, while the other merely states his claim as a possibility. 


The Gemara asks: Who is the one who states a certain claim, and 
who is the one who states an uncertain claim? If we say that it is 
the injured party who states with a certain claim that the large ox 
caused the injury, and it is the one liable for damage who states 
an uncertain claim that it was the small one, let us still say that 
the mishna is a conclusive refutation of the opinion of Rabba 
bar Natan, since the defendant does not admit to the claim of the 
injured party, and nevertheless he is liable to pay compensation from 
the small one. 


Rather, it must be a case where the injured party states an uncer- 
tain claim that it was the large ox that caused the injury, and the one 
liable for damage states a certain claim that it was the small one. 
Since the claimant does not contradict the defendant’s admission, 
the latter is liable to pay the amount that he admitted he owes. 


NOTES 


Property of uncertain ownership is divided — yi 
prin pada Toran: The early commentaries explain 
that Sumakhos's principle does not apply in all cases. 
Otherwise, anyone could claim ownership of an item 
belonging to another, and the defendant may not 
always be able to bring sufficient evidence to refute 
the claim. Rather, this is referring to a case where 
the court is uncertain concerning the rightful owner 
regardless of the claims of the two parties, such as a 
case where they both have a certain degree of pos- 
session over it, e.g, where two people are holding a 
garment and quarreling over its ownership (see Bava 
Metzia 2a). Since neither party can prove his claim, 
the money is divided by the court. The case here falls 
into this latter category, since it is clear, even without 
the respective claims of the two parties, that one ox 
was pursuing the other, and it is therefore uncertain 
whether or not it caused the injury. 


If one claims that another owes him wheat, etc. - 
na oran iayy: Why is he exempt from paying what he 
admitted to owing? Some commentaries explain that 
by claiming that another owes him wheat the claimant 
effectively admitted that he is not owed barley, and, 
since the admission of a litigant carries the weight of 
one hundred witnesses, the defendant is not required 
to pay anything. Accordingly, several geonim rule that 
ifthe claimant responds to the defendant: Indeed, you 
owe me barley, but | am currently claiming only one 
of the items you owe me, the defendant is required to 
pay what he admitted to. 

Others explain that by claiming that another owes 
him wheat and not barley, the claimant effectively 
waives the debt of barley and cannot subsequently 
retract this waiver. This is apparently the opinion of 
Rashi and Tosafot. 

The Ramah suggests that a litigant’s admission is 
not considered to be proof unless made in court and 
in response to a claim. In this case, since he voluntarily 
admitted to a debt that was not claimed of him, he 
can later claim that he did so in jest, and therefore his 
admission is of no consequence (see Rosh). 
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HALAKHA 


If one claims that another owes him wheat and the other 
concedes that he owes him barley — b TTi pon iyo 
paiywa: If one claims that another owes him wheat, and the 
defendant claims that he owes him barley, by Torah law the 
defendant is completely exempt and is not liable to pay even 
for the barley, in accordance with the statement of Rabba 
bar Natan. By rabbinic law the defendant must take an oath 
of inducement that he does not owe the wheat. An oath 
of inducement is an oath instituted by the Sages in a case 
where a defendant completely denies a claim, and only after 
taking the oath is he exempt (Rambam Sefer Nezikin, Hilkhot 
Toen VeNitan 1:3, 3:10; Shulhan Arukh, Hoshen Mishpat 88:12). 


NOTES 


We already learned it in a mishna, if one claims that 
another owes him wheat, etc. — 131 pon iwy Kaaa: The 
context of this mishna is not monetary liability but rather the 
obligation of one who makes a partial admission to take an 
oath. Since the defendant's admission relates to a different 
matter than the claim made against him, it is not considered 
o be a case of partial admission, and therefore he is exempt 
rom taking an oath. Later in the mishna, Rabban Gamliel dis- 
putes this opinion and claims that he is obligated to take an 
oath. The commentaries conclude that the Gemara assumes 
hat although there is a dispute with regard to his obligation 
o take an oath, with regard to payment, Rabban Gamliel 
concedes that, after taking an oath, the defendant is exempt 
rom paying what he admitted to. 
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The Gemara notes: And from the fact that the latter clause of 
the mishna is referring to a case where the injured party states 
an uncertain claim and the one liable for damage states a 
certain claim, it may be inferred that the first clause is also 
referring to a case where the injured party states an uncertain 
claim that it was the defendant’s ox that injured his ox, and the 
one liable for damage states a certain claim that it was injured 
by a stone. It is not referring to a case of two certain claims as 
inferred above. 


The Gemara asks: And does Sumakhos state his ruling that 
the disputed property is divided between the two parties even 
with regard to this case, where the claimant states an uncertain 
claim, so that it was necessary for the mishna to teach us 
that according to the other Rabbis it is not divided? Certainly 
Sumakhos would concede that in this case the burden of proof 
rests upon the claimant. 


The Gemara answers: No; although the latter clause is referring 
to a case where the injured party states an uncertain claim and 
the one liable for damage states a certain claim, the first clause 
is referring to a case where the injured party states a certain claim 
and the one liable for damage states an uncertain claim. It is 
with regard to this case that the Rabbis disagree with the opinion 
of Sumakhos that the property is divided. 


The Gemara questions this interpretation: But according to 
this interpretation, the first clause is not similar to the last 
clause. Why not explain the first clause as referring to a case of 
two certain claims? 


The Sages said in response: A case of a certain claim and an 
uncertain claim, and a case of an uncertain claim and a certain 
claim, are one matter. Therefore, the two clauses are congruent. 
By contrast, a case of a certain claim and a certain claim, and a 
case ofan uncertain claim and a certain claim, are two matters. 
Therefore, the first clause of the mishna cannot be referring to a 
case of two certain claims. 


§ The Gemara returns to discuss the matter itself that was men- 
tioned above. Rabba bar Natan says: If one claims that another 
owes him wheat, and the other concedes that he owes him 
barley," the latter is exempt from payment. The Gemara asks: 
What novel element is this teaching us? We already learned 
it in a mishna: If one claims that another owes him wheat," 
and the other concedes that he owes him barley, he is exempt 
(Shevuot 38b). 


The Gemara answers: If it had been taught only from there, I 
would say the mishna means that he is exempt from payment of 
the value of the wheat but liable to pay the value of the barley, 
which he conceded that he owes. Therefore, Rabba bar Natan 
teaches us that the mishna means that he is completely exempt, 
even from paying for the barley. 


The Gemara raises an objection to this statement: We learned 
in the mishna here that if the injured animals were two oxen, 
one large and the other one small, and the ones that caused 
the damage were also two oxen, one large and one small, and 
the injured party claims that the large one injured the large one, 
and the small one injured the small one, and the liable party 
claims that the small one injured the large one, and the large one 
injured the small one, the burden of proof rests upon the claimant. 
This indicates that if the injured party does not bring proof for 
his claim, he takes compensation according to what the one 
liable for damage says. According to Rabba bar Natan’s state- 
ment, why does he receive compensation at all? The case is paral- 
lel to the case of wheat and barley, and the defendant should be 
entirely exempt. 
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The Gemara answers: The mishna does not indicate that the injured 
party receives compensation, rather, that it is fitting for him to take 
compensation. But in practice he does not receive any compensation." 


The Gemara asks: But isn’t it taught in a baraita that the injured party 
receives payment for his small ox from the liable party’s large ox, and 
for his large ox from the liable party’s small ox? Evidently he does 
receive payment. 


The Gemara answers: The baraita is referring to a case where the injured 
party seized the defendant’s ox, in which case the court allows it to 
remain in his possession, since his taking it was appropriate, although 
the court cannot compel the defendant to pay him ab initio. 


The Gemara raises an objection to Rabba bar Natan’s statement from 
the last clause of the mishna as well: We learned in the mishna that 
if one of the belligerent oxen was innocuous and the other one was 
forewarned, and the injured party says: The forewarned ox injured 
the large one and the innocuous ox injured the small one, and the 
one liable for damage says: No; rather, the innocuous ox injured 
the large one and the forewarned ox injured the small one, in this 
case, the burden of proof rests upon the claimant. This indicates 
that if he does not bring proof for his claim, he takes compensation 
according to what the one liable for damage says. Why does he 
receive compensation at all? The case is parallel to the case of wheat 
and barley. 


The Gemara answers: The mishna does not indicate that the injured 
party receives compensation. Rather, it indicates that it is fitting for 
him to take compensation," but in practice he does not receive any 
compensation. The Gemara asks: But isn’t it taught in a baraita that he 
receives payment for his small ox from the liable party’s forewarned 
ox, and for his large ox from the liable party’s innocuous ox? Evidently 
he does receive payment. The Gemara answers: This baraita is also 
referring to a case where the injured party seized the defendant's ox, in 
which case the court allows it to remain in his possession. The court 
cannot compel the defendant to pay him ab initio. 


§ The mishna teaches: Ina case where an ox was injured by one of two 
oxen that were pursuing it, if both oxen belonged to one person, both 
are liable. Rava of Parzika said to Rav Ashi: Should one learn from 
the fact that both are liable that in a case of innocuous oxen that caused 
damage, if the injured party wishes, he can collect damages from the 
proceeds from the sale of this ox, and if he wishes, he can collect from 
the sale of that ox? 


Rav Ashi rejected this inference: With what are we dealing here? We 
are dealing with forewarned oxen, in which case the injured party does 
not collect damages exclusively from the belligerent ox but rather from 
any of its owner's property. Therefore, he can collect from either ox as 
compensation. 


Rava of Parzika replied: If the mishna is referring to forewarned oxen, 
say the latter clause of the mishna: If one of the belligerent oxen was 
large and the other one was small, and the injured party says that 
the large ox caused the damage, but the one liable for damage says: 
No; rather, the small ox caused the damage, the burden of proof 
rests upon the claimant. If this is referring to forewarned oxen, 
what difference does it make to him which one caused the injury? 
Ultimately, the liable party is required to pay the value of a full ox 
in any case. 


NOTES 


It is fitting for him to take compensation but in 
practice he does not receive any compensation — 
b prrdive +97; Rashi explains that he can potentially 
receive it if he provides proof; he does not receive it if 
he does not provide proof. Tosafot explain that he can 
potentially receive it by seizing the claimed property, 
as once he would do so the court would not repossess 
it from him. He does not receive it if he does not seize 
it unilaterally. 


HALAKHA 


It is fitting for him to take compensation -biw NI: 
In a case where two oxen, one large and one small, 
injured two other oxen, one large and one small, if the 
owner of the injured oxen claims that the large belliger- 
ent ox injured his large ox, and the small ox injured his 
small ox, and the injured party cannot prove his claim, 
the owner of the belligerent oxen is entirely exempt, 
as in a case where one sues another for wheat and 
the defendant admits that he owes barley. In a paralle 
case, where one of the belligerent oxen is innocuous 
and the other is forewarned, the halakha is the same. 
The Rema writes that according to some authorities, i 
witnesses testified that they saw that one of the oxen 
caused the injury, but they do not know which one i 
was, the defendant is required to pay the amount tha 
he admitted to owing the other party. 

If the claimant seizes assets of the defendant in lieu 
of payment before the trial, he may retain possession 
of an amount that is equal in value to that which the 
defendant admitted to. If he seizes assets after going 
to court, he must return what he seized (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 9:11; Shulhan Arukh, 
Hoshen Mishpat 400:4). 


bata pa: BAVA KAMMA ` PEREKIII:36A 225 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 


And the reason is that the two of them are available - 
sonny mape T Mab: Rashi explains that since, according 
to the opinion of Rabbi Akiva, the injured party's compensa- 
tion is a share in the ownership of the belligerent ox, if one 
of the oxen is lost, he receives nothing, as the owner can 
claim that it is the belligerent ox that is lost. According to the 
opinion of Rabbi Yishmael, who holds that the injured party 
is considered the owner's creditor, he can collect payment 
from the latter's property. 

Tosafot raise an objection to this explanation, as even 
according to the opinion of Rabbi Yishmael the belligerent 
ox is designated as payment to the injured party (see 32a), 
and when designated property is lost the creditor loses the 
debt. In Torat Hayyim Rashi’s opinion is justified; since the 
owner certainly owes the injured party compensation, he 
cannot relieve himself of paying the debt without proving 
that the ox that was lost is the one that caused the damage 
and is therefore designated property. Since he has no such 
proof, he is still liable. 

According to the Ra’avad, the reference is to a case where 
the liable party requested in court to pay cash and not a 
share of the ox, which he is entitled to do according to the 
opinion of Rabbi Yishmael. Therefore, according to that 
opinion, it is inconsequential that one of the oxen was lost. 

The explanation of Tosafot is that according to the opinion 
of Rabbi Yishmael, the exemption in this case is obvious, 
as the designated property was lost. Only according to 
the opinion of Rabbi Akiva must this halakha be stated, as 
otherwise one might reason that the injured party has a 
presumptive share of the remaining ox, and its owner cannot 
claim it unless he proves that it is the lost ox that they share. 


HALAKHA 


And the reason is that the two of them are available — 
worn ITAP T MIAN: If two oxen, one innocuous and the 

other forewarned, belong to the same person, and witnesses 

saw one of them gore the ox of another person, the injured 

party may collect half the damage from the proceeds of 
the sale of the less valuable of the two oxen. If one of them 

was lost or died, the owner can claim that it was that one 

that gored the injured party's ox. It is stated in the Sma that 
if the remaining ox is the innocuous one, the injured party 

may collect half the damage from the value of the ox. If both 

oxen were forewarned, the injured party collects full dam- 
ages from the owner's assets (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 9:8; Shulhan Arukh, Hoshen Mishpat 400:2). 
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Rav Ashi said to him: The latter clause of the mishna is referring 
to innocuous oxen, and the first clause is referring to forewarned 
oxen. 


Rav Aha the Elder said to Rav Ashi: If it is referring to a case of 
forewarned oxen, where compensation is not collected specifically 
from the belligerent ox, why does the mishna state: They are liable, 
in the plural form? It should have stated: The man is liable. And 
furthermore, what is the word both in the statement: Both are 
liable, referring to? 


Rather, the first clause of the mishna is actually referring to innoc- 
uous oxen, and it is the opinion of Rabbi Akiva, who says that 
the injured party and the liable party are partners, as they share 
ownership of the belligerent ox. And therefore, the reason that 
the owner of the belligerent oxen is liable is that the two of them 
are available," so he cannot dismiss the injured party by claiming 
that this ox is not the one that caused the injury. But if the two of 
them are not available, e.g., if one died or was lost, he can say to 
the injured party: Go bring proof that it was this ox that caused 
you damage, and I will pay you compensation. 
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This chapter explored various topics. The first topic was obstacles in the public 
domain, whether human obstacles, obstacles that merely belong to a person, or those 
that are placed by a person. The second subject was collision, two people or animals 
that collide with each other and thereby cause damage or injury. The third topic was 
the halakhic differences between damage inflicted by a person and damage caused 
by his animal. The last topic in the chapter concerned situations where the identity 
of the animal that caused an injury is uncertain. 


Just as one is responsible for damage he causes with his own body, he is likewise 
responsible for damage caused by his property. Generally speaking, an obstacle 
that one creates in the public domain, whether deliberately or out of negligence, 
is categorized as a pit, and he is liable for damage it causes unless he is completely 
blameless. For example, one who leaves a utensil, pours water, or puts out garbage in 
the public domain is liable for any damage caused as a result. One is liable for dam- 
age to a person or an animal caused by his pit, but not for damage caused to utensils. 
The Sages instituted an ordinance that if one puts out his straw or hay in the public 
domain at a time when he is not permitted to do so, it is rendered ownerless and 
anyone can take possession of it, although there is a dispute whether one may take 
possession of it ab initio. 


If two people were walking in a normative manner in a place where it is permitted for 
them to walk, and one caused injury or damage to the other, he is exempt. If the one 
who caused the damage was running, which is not a normative manner of moving 
on the street, or if he stopped suddenly without warning, he is liable. If two people 
collide and cause mutual damage to one another, the amount each is liable to pay is 
evaluated, and the one who is liable to pay the greater sum must pay the difference of 
the two sums. The same holds for a case where two animals, two people, or a person 
and an animal injure each other: The amount each party is liable to pay is evaluated 
separately, and the one who is liable to pay more than the other pays the difference. 


When an innocuous ox gores and kills another ox, the halakha is that the injured 
party receives a share of ownership of the belligerent ox, contrary to the opinion 
that the ox is merely designated repayment for the damage. The carcass of the dead 
ox belongs to its owner and is not shared by the liable party, but any increase in its 
value subsequent to the incident is deducted from the share its owner receives in 
the belligerent ox. 


Four types of indemnity for injury, i.e., humiliation, pain, medical costs, and loss of 
livelihood, are owed only when a person injures another, not when his ox injures 
someone. Similarly, one is liable to emancipate his slave only if he himself mutilates 
the slave, not if his animal does so. Conversely, if one causes damage through an 
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action that carries the death penalty, he is exempt from monetary restitution, since 
the death penalty is the more severe punishment. If one’s ox causes damage in such 
a manner, he is liable to pay damages. 


If an ox is injured by another ox, but the identity of the belligerent ox is a subject 
of dispute between the two owners, e.g., one innocuous ox and one forewarned ox 
were involved in a confrontation, the halakha is that the burden of proof rests upon 
the claimant; in the absence of such proof, he receives nothing. Furthermore, even if 
the owner of the belligerent oxen admits that he owes compensation to the claimant, 
but the latter demanded compensation from a different ox, the former’s admission 
does not render him liable to pay. This is analogous to the halakha that if one claims 
that he is owed wheat by another, and the latter admits to owing barley, he is not 
liable to give him even barley, as his admission is ineffective. 
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And if one man’s ox hurts the ox of another, and it dies; then they shall sell the 
live ox, and divide its monetary value, and the carcass they shall also divide. Or 
if it is known that the ox was a goring ox in time past, and its owner has not 
secured it, he shall pay an ox for an ox and the carcass shall be his. 


(Exodus 21:35-36) 


And when an ox gores aman or a woman, and they die, the ox shall be stoned, 
and its flesh shall not be eaten; but the owner of the ox shall be clear. But if 
the ox was a goring ox in time past, and warning has been given to its owner, 
and he has not secured it, and it killed a man or a woman; the ox shall be 
stoned, and its owner also shall be put to death. If a ransom is placed upon 
him, then he shall give for the redemption of his life whatsoever is placed 
upon him. Whether it has gored a son or has gored a daughter, according to 
this judgment shall it be done to him. If the ox gores a slave or a maidservant, 
he shall give to their master thirty shekels of silver, and the ox shall be stoned. 


(Exodus 21:28-32) 


This chapter discusses halakhot concerning the primary category of damages known 
as Goring. These include the case of an ox goring another ox and the case ofan ox that 
injures or kills a person. In both cases the Torah distinguishes between an innocuous 
ox and a forewarned ox. 


Following the discussion in the previous chapter concerning the calculation of 
compensation for damage caused by an innocuous ox, this chapter opens with 
a discussion of a case where the ox injured or killed several other animals. Since 
compensation is paid exclusively from proceeds of the sale of the belligerent ox, in 
a case where several animals were injured or killed, the proceeds must be divided 
among their owners. The manner in which the compensation is divided depends on 
the definition of the damaged parties’ rights to the belligerent ox; is it considered a 
partnership between the owner and the damaged parties, or is it considered a debt, 
to which the ox is liened? 


The Torah distinguishes between a forewarned ox that causes damage, for which the 
owner is liable to pay the full cost of the damage, and a non-forewarned, or innocuous 
ox, for which he is liable to pay only half the cost of the damage. The definition of a 
forewarned ox is clarified; once an ox is established as forewarned, is it considered 
forewarned with regard to goring and causing all forms of damage, at all times, and 
with regard to all targets, or is it considered forewarned only with regard to those for 
which it has an established pattern of belligerent behavior? Another issue is whether 
and when a forewarned ox can revert to its former status of innocuousness. 


Concerning an innocuous ox, the chapter discusses the significance of the expression: 

“One man’s ox hurts the ox of another” (Exodus 21:35), in determining the nature of 
the owners to whom this halakha is relevant. This chapter also examines cases where 
the ox is consecrated to the Temple or belongs to a gentile, where the ox belongs to 
a halakhically incompetent person, and where it is under the custody of a steward. 


With regard to a forewarned ox that causes damage, the Torah states: “And the owner 
has not secured it.” This raises the question of whether or not there is a degree of 
safeguarding that would deem the ox’s owner exempt from paying damages. The 
chapter also explores whether the responsibility for damage caused by the ox can be 
transferred by its owner to a bailee. 


The Torah states that an ox that kills a person, whether it was innocuous or fore- 
warned, is liable to be killed by stoning. Issues that require clarification are whether 
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or not this applies to an ox that kills a person unintentionally, and whether the age or 
sex of the victim is of any consequence. There is also a discussion here as to whether 
the Torah’s explicit mention of the ox’s owner indicates that an ox that is not owned 
by a specific person is not killed. 


The sentencing of an ox to stoning has ritual ramifications as well. Not only is it 
prohibited to eat the ox, it is prohibited to derive any benefit from it. This chapter 
discusses the stage at which this prohibition takes effect, and its ramifications con- 
cerning the acquisition and ownership of the ox. 


If the ox that killed was forewarned, its owner is liable to pay ransom. The purpose 
of this ransom is investigated: Is it in order to compensate the victim’s family or to 
atone for the owner? The manner in which the ransom is calculated is discussed as 
well. The chapter investigates whether or not the owner is liable to pay the victim's 
monetary value to his family, in a case where he is exempt from paying ransom, e.g., 
where the ox was innocuous. Similarly, the chapter discusses a case where an ox killed 
a slave but the owner is exempt from paying the slave’s owner the thirty-shekel fine. 
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MI S HN A With regard to an innocuous ox that gored 


four or five other oxen™" one after the other, 
its owner shall pay the owner of the last one of them half of the 
damages from the proceeds of the sale of the belligerent ox; and if 
there is surplus value left in his ox after he pays that owner, he shall 
return it to the owner of the previous ox that was gored; and if there 
is still surplus value left in his ox after he pays that owner, he shall 
return it to the one prior to the previous one. The principle is that 
the owner of the latest of the oxen gored in succession gains. This 
is the statement of Rabbi Meir. 


Rabbi Shimon says that the division of the compensation is as 
follows: With regard to an innocuous ox worth two hundred dinars 
that gored an ox worth two hundred dinars, thereby killing it, and 
the carcass is worthless, the injured party takes one hundred 
dinars, i.e., half the cost of the damage, from the proceeds of the sale 
of the belligerent ox, and the owner of the belligerent ox takes the 
remaining one hundred dinars. 


If the ox, after goring the first ox but before compensation had been 
paid, again gored another ox worth two hundred dinars, and the 
carcass is worthless, the owner of the last ox that was gored takes 
one hundred dinars, and with regard to payment for the previous 
goring, the owner of this ox that was gored takes fifty dinars, which 
is half the remaining value of the belligerent ox after one hundred 
dinars were paid to the last injured party, and the owner of that 
belligerent ox takes the remaining fifty dinars. 


If the ox, after goring the first two oxen but before compensation had 
been paid, again gored another ox worth two hundred dinars, and 
the carcass is worthless, the last injured party takes one hundred 
dinars, the previous one takes fifty dinars, and the first two, i.e., the 
first injured party and the owner of the belligerent ox, divide the 
remainder, each receiving one gold dinar, which is worth twenty-five 
silver dinars. 


G E M ARA Whose opinion is expressed in the mishna?" 


Apparently the mishna is neither in accor- 
dance with the opinion of Rabbi Yishmael, nor in accordance with 
the opinion of Rabbi Akiva (see 33a). 


The Gemara explains: If the mishna had been in accordance with 
the opinion of Rabbi Yishmael, who says that the owners of the 
gored oxen are considered creditors of the owner of the belligerent 
ox, then instead of stating this halakha that the owner of the latest 
of the oxen gored in succession gains, the mishna should have stated 
that the owner of the earliest of the oxen gored in succession gains, 
since the creditor to whom the oxis initially liened collects first. And 
if the mishna had been in accordance with the opinion of Rabbi 
Akiva, who says that the belligerent ox belongs to its owner and to 
the injured party, who are considered partners in the ownership of 
the ox, then instead of stating this ruling that if there is surplus value 
remaining in the ox after he pays that owner 


he shall return it to the owner of the previous ox, the mishna 
should have ruled that the surplus shall be returned to all of them, 
i.e., all the prior injured parties, since they all share joint ownership 
of the belligerent ox. 


NOTES 


An ox that gored four or five oxen — Tyas maw Ww 
mow Awan: This is referring to an innocuous ox, as in 
the case of a forewarned ox, the damages the owner is 
liable to pay are not limited to the value of the goring 
ox, and therefore the last injured party has no advantage 
over the first one. With regard to the question of how 
an ox that gores four or five times can remain innocu- 
ous, Rashi explains that in between the incidents, the ox 
refrained from goring other oxen. Therefore, it was never 
rendered a forewarned ox. The Ra‘avad suggests that the 
ox gored several times consecutively without its owner 
being warned, so it was not rendered forewarned. 


Whose opinion is expressed in the mishna — 33 pma: 
Rabbeinu Hananel writes that this question has special 
significance here, since Rabbi Meir was the disciple of 
both Rabbi Yishmael and Rabbi Akiva. It is therefore of 
particular interest to clarify which opinion of his teachers 
he follows in this mishna. 


HALAKHA 


An ox that gored four or five oxen — Tyas maw Ww 
Dw TEAM: If an innocuous ox gores several oxen in 
succession, the owners of the belligerent ox and the 
first dead ox are considered partners in the ownership 
of the belligerent ox. For instance, if an ox worth two 
hundred dinars injures another ox worth two hundred 
dinars, and the carcass is worthless, the owner of the bel- 
ligerent ox pays the owner of the dead ox one hundred 
dinars, or half the cost of the damage. If the belligerent 
ox gores another ox, causing damage worth another two 
hundred dinars, the latter injured party receives a share 
of one hundred dinars from the value of the belligerent 
ox, and its owner and the initial injured party divide the 
remaining one hundred dinars of its value. If the ox gores 
again, its value is divided in the same manner. This is 
in accordance with the opinion of Rabbi Shimon, who 
follows Rabbi Akiva’s opinion that the owner of the bel- 
ligerent ox and the injured party become joint owners of 
the belligerent ox (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 9:12; Shulhan Arukh, Hoshen Mishpat 401:1). 
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NOTES 

Where the first injured party seized - p3 ipamw: Why is 
he mishna considered to be in accordance with the opin- 
ion of Rabbi Yishmael and not that of Rabbi Akiva? Rashi 
explains that according to Rabbi Akiva, this ruling would 
be obvious, and therefore the mishna would not need to 
state it. By contrast, Tosafot say that this ruling is not in 
accordance with Rabbi Akiva's opinion, as he maintains that 
he injured party cannot be considered solely responsible 
or the safeguarding of the ox, even if he seized it, as the 
injured party and the owner are joint owners of the ox. Sev- 
eral early commentaries maintain that he is not considered 
a paid bailee even with regard to his own share (Rabbeinu 
Yehonatan of Lunel; Ra’ah; Rabbeinu Efrayim). 


With regard to a bailee’s negligence — jaw nywa own: 
Each of the injured parties is considered negligent, as each 
of them seized the ox in turn, and it then gored another ox 
while in their possession. Therefore, the last injured party 
receives payment, as the previous injured parties are con- 
sidered paid bailees and are thereby responsible for the 
subsequent damage. 
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Rava said: Actually, the mishna is in accordance with the 
opinion of Rabbi Yishmael, who says that all the injured parties 
are creditors. And as for the difficulty you pose, that instead 
of stating that the owner of the latest of the oxen gored in suc- 
cession gains, the mishna should have stated that the owner of 
the earliest of the oxen gored in succession gains, that can be 
answered. With what are we dealing here? We are dealing with 
a case where the first injured party seized" the ox" to collect 
payment from it, and consequently became like a paid bailee 
with regard to damage it causes. Therefore, he is responsible for 
any subsequent attacks by the ox. Similarly, if the next injured 
party seizes the ox from the first as compensation, he becomes 
responsible for any subsequent attacks. 


The Gemara asks: If so, instead of the mishna stating that if there 
is surplus value left in his ox after he pays that owner, he shall 
return it to the owner of the previous ox that was gored, it 
should have stated that he shall return it to its owner, since half 
the value of the belligerent ox belongs to its owner, who is not 
responsible for any later damage it causes. 


Ravina said that this is what the mishna is teaching: If there is 
surplus value with regard to its damages, i.e., the latter injured 
party sustained less of a loss than the previous one, that injured 
party shall return this surplus value to the previous injured party. 


Similarly, when Ravin came from Eretz Yisrael, he related that 
Rabbi Yohanan said: The mishna touched on this topic with 
regard to a bailee’s negligence." 


The Gemara asks: In accordance with which opinion did you 
interpret the ruling in the mishna? Was it in accordance with 
the opinion of Rabbi Yishmael? If so, say the latter clause of the 
mishna: Rabbi Shimon says that the division of the compensa- 
tion is as follows: With regard to an innocuous ox worth two 
hundred dinars that gored an ox worth two hundred dinars, 
thereby killing it, and the carcass is worthless, the injured party 
takes one hundred dinars from the proceeds of the sale of the 
belligerent ox, and the owner of the belligerent ox takes the 
remaining one hundred dinars. 


If the ox, after goring the first ox but before compensation had 
been paid, again gored another ox worth two hundred dinars, 
and the carcass is worthless, the owner of the last ox that was 
gored takes one hundred dinars; and with regard to payment 
for the previous goring, the owner of this ox that was gored takes 
fifty dinars, which is half the remaining value of the belligerent 
ox after one hundred dinars were paid to the last injured party, 
and the owner of that belligerent ox takes the remaining fifty 
dinars. If the ox, after goring the first two oxen but before com- 
pensation had been paid, again gored another ox worth two 
hundred dinars, and the carcass is worthless, the last injured 
party takes one hundred dinars, the previous one takes fifty 
dinars, and the first two divide the remainder, each receiving 
one gold dinar, which is worth twenty-five silver dinars. 


HALAKHA 


Where the first injured party seized the ox — pr iDaAW jia3: 
If the owner of a gored ox seizes the innocuous ox that gored it 
to collect compensation from it, he is considered a paid bailee 
and is responsible for any subsequent damage the ox causes 
while in his possession, while its owner is exempt from liability. 
For example, in a case where an ox worth two hundred dinars 
gores another ox worth two hundred dinars and the carcass is 
worthless, if the injured party seizes the ox in order to collect 
one hundred dinars worth of compensation from it, and it then 
gores another ox, causing one hundred and fifty dinars worth 
of damage, the latter injured party receives half his damages, 
or seventy-five dinars, and the former injured party receives 


only the difference between the value of the damages, i.e., 
twenty-five dinars. The owner of the ox receives one hundred 
dinars. This is in accordance with the interpretation of Rashi. 

The Rema notes that according to Tosafot, the owner of the 
ox and the first injured party each pay half of the compensation 
to which the second injured party is entitled, as according to 
Rabbi Akiva they become partners in ownership of the ox. In 
the case detailed above, they would each be responsible for 
half of the seventy five dinars due to the injured party. It makes 
no difference whether or not the injured party seizes the ox 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 9:13; Shulhan Arukh, 
Hoshen Mishpat 401:2). 
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The Gemara continues: In the ruling of Rabbi Shimon, we arrive 
at the opinion of Rabbi Akiva, who says that the ox belongs to 
its owner and to the injured party, who are considered partners in 
the ownership of the ox. Is it possible that the first clause is in 
accordance with the opinion of Rabbi Yishmael and the latter 
clause is in accordance with the opinion of Rabbi Akiva? 


The Sages said that yes, this is the case, as Shmuel said to Rav 
Yehuda: Shinnana,' leave the presumption that the entire mishna 
follows one opinion and follow my interpretation: The first clause 
is in accordance with the opinion of Rabbi Yishmael and the 
latter clause is in accordance with the opinion of Rabbi Akiva. 


It was also stated that Rabbi Yohanan says: The practical differ- 
ence between the opinions of Rabbi Meir and Rabbi Shimon in 
the mishna is with regard to a case where the injured party con- 
secrated the ox. If he is a partner in the ownership of the ox, his 
consecration takes effect; ifhe is considered merely a creditor, the 
consecration is ineffective. Evidently, Rabbi Yohanan also holds 
that the dispute in the mishna corresponds to the dispute between 
Rabbi Yishmael and Rabbi Akiva. 


§ With regard to the gold dinar mentioned in the mishna, we 
learned in another mishna there (90a): One who slaps [hatokea] 
another" is liable to give him a sela" as a compensatory fine. 
Rabbi Yehuda says in the name of Rabbi Yosei HaGelili: He is 
liable to give him one hundred dinars. 


The Gemara relates: There was a certain man who slapped 
another." Rav Toviya bar Mattana sent an enquiry before Rav 
Yosef, asking him whether the sela we learned about in the mishna 
is referring to a Tyrian sela, which is worth four dinars, or whether 
the sela we learned about in the mishna is referring to a provincial 
sela, worth only half of a dinar, or one-eighth of a Tyrian sela. 


Rav Yosef said to him: You learned this in a mishna: And the first 
two divide the remainder, each receiving one gold dinar, worth 
twenty-five silver dinars. And if it enters your mind that the tanna 
teaches monetary sums using a provincial sela in order to calcu- 
late compensation, let him further divide the value that the first 
two litigants receive and teach a case where the belligerent ox 
gored an additional ox, so that their shares decrease until they 
reach twelve dinars and one sela apiece, which are twelve and 
a half dinars. The fact that he does not do so indicates that the 
mishna does not use a provincial sela, whose value is less than one 
dinar, and therefore a gold dinar cannot be divided in a manner 
that leaves each party with whole coins. 


HALAKHA 


One who slaps another — ivan ypinm: If one slaps another, 
he is liable to pay him a fine of one sela, in accordance with the 
opinion of the first tanna in the mishna. The Rambam holds 
that this includes compensation for pain, humiliation, medical 
costs, and loss of livelihood. The Rema cites the Jur and the 


Slaps [tokea] another - ivanb ypin: Rashi interprets tokea 
as referring to a slap in the face. He also cites his teacher, who 
explains that it means to shout in another's ear (see Rabbeinu 
Hananel). Rabbeinu Barukh cites another interpretation which 
states that it means to clap hands disparagingly, causing humili- 
ation but not physical injury. 


Is liable to give him a sela - yoo b mi3: According to Rashi, 
payment of a sela is intended to compensate for the humiliation 
caused to the victim, but it does not include compensation for 
any pain or damage suffered. Some commentaries maintain 
that according to the Rif the sela is intended to compensate 
for pain and humiliation but not for damage (Rosh; Nimmukei 
Yosef). 


NOTES 


Rosh, both citing the Rif, who claim that this fine includes only 
compensation for humiliation and pain; medical costs and loss 
of livelihood are evaluated on a case-by-case basis (Rambam 
Sefer Nezikin, Hilkhot Hovel UMazik 3:3; Shulhan Arukh, Hoshen 
Mishpat 420:41-42). 


A certain man who slapped another — ypnt X123 KYTI 
yan: The early commentaries raise the question as to how 
his payment, which is a fine, can be collected in Babylonia, 
where the incident took place. Sages can be ordained only in 
Eretz Yisrael, and only ordained judges are authorized to assess 
fines. Rashi explains that this is a case where the victim seized 
money from the offender after he was slapped, in which case 
judges in Babylonia are authorized to adjudicate whether or not 
he must return the money. The Rashba rejects this explanation, 
as based on the discussion it does not appear that the money 
was in the victim's possession, but rather, in that of the offender. 
He explains that the purpose of this hearing was to order the 
offender to go to court in Eretz Yisrael. 


LANGUAGE 
Shinnana — «aw: This was a nickname for Rav Yehuda that 
appears in several places in the Talmud. According to Rashi, 
the name means sharp or brilliant. The geonim assert that 
they are certain that this is an expression describing one with 
large teeth, noting that the expression was still employed 
in their time. 


A9911 p15 - BAVA KAMMA ` PEREK IV ` 36B 


233 


234 


This file may not be reproduced or distributed in any form without express permission from the publisher 


BAVA KAMMA ` PEREK IV : 36B: 999115 


P amd KYTI xan ay) TAN 


TINT NIN UWS PIY NT ONA 
swat qe Sp aN A 37 
- oga bey iy apa - mma 

“APTI DD 


KADD DRIN KIA KITI o> wx 
DYI PANI NIYI NI NIT NINT 
Dipy m mIn mb Was ITI 

JKDI MININ) 


DY PIDA NTN 
pa NBT DAY xBrYT as by AN) 
TO AND 37 VIKT IN DMD 

oni bew 


Rav Toviya bar Mattana said to him: This is not proof; should the 
tanna have continued teaching additional cases, exhausting all 
possibilities, like a peddler® selling his wares, who advertises every 
item of his merchandise? The cases cited in the mishna suffice to 
illustrate the point. 


What halakhic conclusion was reached about this matter? The Sages 
resolved it based on that which Rav Yehuda says that Rav says: 
All references to coinage mentioned in the Torah" refer to Tyrian 
coinage,” whereas all mentions of coinage in the statements of the 
Sages refer to provincial coinage. Therefore, a person who slaps 
another is fined a provincial sela, worth half of a dinar. 


Following the verdict, that man who was slapped said to Rav Yosef: 
Since the fine is only half a dinar, I do not want it, as it is beneath 
me to collect such an amount. Instead, let him give it to the poor. 
Then he retracted his decision, and said to Rav Yosef: Let him give 
it to me, and I will go and sustain [ve avri]" myself with it. 


Rav Yosef said to him: Since you already committed to give it to 
charity, the poor have already acquired it" and it now belongs to 
them. And although there are no poor people here to acquire it, 
we, the court, are the hand, i.e., the legal extension, of the poor." 
We represent them, as Rav Yehuda says that Shmuel says: Orphans 


BACKGROUND 


Like a peddler - xhan 13: A peddler would engage in small 
ransactions, usually wandering from town to town with a 
arge basket divided into several compartments to arrange his 
merchandise, consisting of cosmetics and other small items. 

A peddler would constantly announce his wares to prospec- 
ive customers. Since he did not have a fixed store from which 
o sell, he would enumerate out loud all the items he was selling, 
simultaneously highlighting those wares that he said were dif- 
erent from those of other peddlers. This was the origin of the 
simile: Like a peddler, which is commonly used by the Gemara 
o describe the enumeration of an entire list of items. 


All references to coinage mentioned in the Torah, etc. - bs 
ADTA WK Wa: All mentions of coinage in the Torah refer 
to Tyrian coinage. Any mention of se/a in the writings of the 
Sages refers to a provincial sela, which was half a silver dinar 
and three bronze dinars. This is the amount one is fined for 
slapping another (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 
3:10; Shulhan Arukh, Hoshen Mishpat 420:42). 


The poor have already acquired it — 03% Aa 33} 323: If one 
declares: When so-and-so pays me the money he owes me, | will 
consecrate it, or: | will dedicate it to charity, when he receives the 
money he is obligated to transfer it to its declared destination. 


| will...sustain [avri] — ax: Rabbeinu Barukh interprets avri 
based on the verse: “That | may eat [veevre] from her hand” 
(il Samuel 13:6). In this context, it means: | will buy myself some- 
hing to eat with this half dinar. 


We are the hand of the poor — ja O22 7: Rashi explains that 
Rav Yosef was the charity collector. Nevertheless, it is apparent 
rom the continuation of the Gemara that even if he was not, 
it was sufficient that he was a judge in the local court, and is 
hereby considered a steward of the poor. 

The commentaries ask why this reason is necessary; the plain- 
iff cannot renege on his pledge to give the money to charity, 
as his pledge constitutes a vow. The Rif and Josafot answer that 
a vow relating to an item that has not yet come into being is 


HALAKHA 


NOTES 


Tyrian coinage — *i¥ ya: There were two main types of coin- 
age used in talmudic times. Tyrian coinage was based on silver, 
and was used in biblical times as well. The other type, referred 
to as provincial coinage, used the same names for the coins, but 
the value of each coin was one-eighth of the value of the parallel 
Tyrian coin. This use of the same names for coins of different 
values was common in many countries and eras, and exists to 
a certain degree today as well. For example, gold coins some- 
times carried the same name as cheaper coins and bills. It was 
therefore necessary to clarify whether a certain sum that was 
mentioned referred to Tyrian coinage or provincial coinage. 


Furthermore, if one declares in the presence of his debtor and 
the local charity collector: The money that so-and-so owes me 
is hereby dedicated to charity, the money automatically belongs 
to the poor, as property can be legally transferred via a declara- 
tion in the presence of all three parties. The Rema adds that this 
transaction can be performed in the presence of a local person 
of stature instead of the charity collector. Similarly, if a person 
is owed a fine, and he declares in the presence of the charity 
collector, or the local leadership, that instead of collecting the 
fine it shall be given to charity, he cannot retract his pledge. This 
is in accordance with the ruling of Rav Yosef (Shulhan Arukh, 
Yoreh De'a 258:8-9). 


ineffective. Therefore, since the plaintiff still had not received the 
money, his vow was not binding. 

Rabbeinu Hananel explains that the man did not intend to 
renege on his pledge. Instead, he planned to first use the money 
for himself and then donate that amount of money to the poor. 
The reason he may not do so is that once he declared that he was 
giving these particular coins to the poor, they acquired them 
immediately. Since the court represents the poor, his declaration 
was stated in the presence of all three parties, namely, the giver 
of the money, the one who acquires it, and the one in whose 
possession it currently rests. Through this mode of acquisition, 
one may transfer money that he is owed to a third party without 
it having to enter his possession first. 
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do not require a document that prevents the Sabbatical Year 
from abrogating an outstanding debt [prosbol]"®" by transferring 
the right of collection to the court. The reason that orphans do not 
require this document is because the court is legally considered to 
be their steward, and their debts are therefore transferred to the 
court automatically, even without a prosbol. 


Similarly, Rami bar Hama taught: Orphans do not require a 
prosbol, as Rabban Gamliel and his court were tantamount to 
the fathers of orphans, as they were vigilant to collect all of the 
debts owed to orphans. Subsequently, the courts in every generation 
have this status. 


The Gemara relates: Hanan the wicked" slapped a certain man. He 
then came before Rav Huna for judgment. Rav Huna said to him: 
Go give him a half-dinar, which is the fine imposed for such an act. 
Hanan the wicked had a clipped dinar,’ and wanted to give him a 
half-dinar from it, but there was no one who wanted to take it" 
from him to give him smaller coins for it. Hanan the wicked then 
gave him another slap, rendering himself liable to pay an additional 
fine of half a dinar, and gave him the clipped dinar as payment. 


With d hat is fi d 
MISHNA at regar as an ox t at pores 


with regard to its own species,"® as it already 
gored other oxen three times, but is not forewarned with regard to 
other species; or an ox that is forewarned with regard to people," 
but is not forewarned with regard to animals; or one that is fore- 
warned with regard to small specimens of a species, but is not 
forewarned with regard to large specimens of that species; in all 
these cases, if the ox gores the type of animal or person with regard 
to which it is forewarned, its owner pays the full cost of the damage, 
and if it gores an animal or person with regard to which it is not 
forewarned, he pays half the cost of the damage. 


The Sages said before Rabbi Yehuda: What would be the halakha 
if this ox is forewarned with regard to Shabbatot"’ but is not 
forewarned with regard to weekdays? He said to them: For dam- 
age it causes on Shabbatot its owner pays the full cost of the damage, 
and for damage it causes on weekdays, he pays half the cost of 
the damage. 


NOTES 


Orphans do not require a prosbol - Diaria PD pS Dim: 
Rashi explains that documents pertaining to orphans are con- 
sidered as if they were transferred to the court. Tosafot add that 
even loans by oral agreement granted by orphans, which are 
also forgiven in the Sabbatical Year, are considered as if they 
were written in a document that was transferred to the court. 
Even if the borrowers do not have the requisite land for a prosbol, 
the court grants them land for the purpose of writing the pros- 
bol. This halakha applies only to orphans who are minors. If the 
orphans are adults, the debt they are owed is treated like debt 
owed to any other adult (Nimmukei Yosef). 


Hanan the wicked — xwa pn: The Ra'ah, cited in Shita Mekub- 
betzet, explains that this incident was brought here as proof that 
Rav Huna also maintains that the sela mentioned in connection 
with one who slaps another is referring to a provincial sela, i.e., 
half a dinar. Furthermore, it is derived from this story that one 
may pay even a fine with a coin that people will be hesitant to 
accept, and the plaintiff must accept it (Nimmukei Yosef). 


There was no one who wanted to take it — mb bypnwn ma xb: 
A clipped coin of any value is not readily accepted by people, 


particularly when given in exchange for two unflawed half-dinar 
coins. Yet, when no change must be given for it, there are people 
who would accept it, which allowed Hanan to use it to pay his 
fine (Rashba). 


Forewarned with regard to people - pax) ‘wi: In the Jeru- 
salem Talmud it is asked how it is possible for an ox to be fore- 
warned with regard to people; having already killed three people, 
he ox should have been put to death by stoning for killing 
he first person. The answer given is that it gored gentiles, or 
alternatively, it chased three people and put their lives in danger, 
but did not kill them. 


Forewarned with regard to Shabbatot - minaw> ‘swan: Why 
would an ox be more likely to gore specifically on Shabbat? In 
he Jerusalem Talmud it is explained that as people wear differ- 
ent clothes on Shabbat, the ox does not recognize them, and 
since they appear to be strangers, it gores them. Accordingly, 
his status applies only with regard to goring people (Maharam). 
Rashi explains that since the ox is not utilized for labor on Shab- 
bat, it feels free and unrestrained, which can cause it to gore 
more than on days where it is utilized for labor. 
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HALAKHA 


Orphans do not require a prosbol — pays wy oain 
Siarins: Orphans who are minors and who are owed 
money by others do not require a prosbol, since the court is 
tantamount to the father of the orphans. By contrast, adult 
orphans require a prosbol like everyone else (Rambam 
Sefer Zera’im, Hilkhot Shemitta VeYovel 9:24; Shulhan Arukh, 
Hoshen Mishpat 67:28). 


An ox that is forewarned with regard to its own species — 
iva ‘wid MMW WW: An ox that is forewarned with regard 
to its own species is not considered forewarned with 
regard to other species. Similarly, if it is forewarned 
with regard to people it is not considered forewarned 
with regard to animals, and if it is forewarned with regard 
to small specimens of a species it is not forewarned with 
regard to large specimens of that species. If the ox gores 
a person or animal with regard to which it is forewarned, 
its owner is liable to pay the full cost of the damage, and 
if it gores a person or animal with regard to which it is not 
forewarned, he pays half the cost of the damage. This is 
the ruling of Rabbeinu Hananel and the Rif, in accordance 
with the opinion of Rav Pappa. Tosafot disagree and hold 
in accordance with the opinion of Rav Zevid (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 6:8). 


Forewarned with regard to Shabbatot, etc. - “yn 
1) mina: If an ox is forewarned with regard to Shab- 
batot, it is not considered forewarned with regard to 
weekdays, and vice versa. If an ox that is forewarned with 
regard to Shabbat causes damage on Shabbat its owner 
is liable to pay the full cost of the damage, and if it causes 
damage on a weekday, its owner is liable to pay half the 
cost of the damage (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 6:8). 


BACKGROUND 

Prosbol — biaia: The prosbol is a contract written in the 

Sabbatical Year, when monetary debts are canceled. Most 
authorities hold that it is written at the end of the year. The 

one who writes the document declares that he delivers all 

loans owed to him to the court, so that repayment is due 

the court, and not to him. This practice was enacted by 
Hillel the Elder when he saw that people were refraining 

from lending money to the poor because the debt would 

be abrogated by the Sabbatical Year. The practice also ben- 
efited lenders, as it ensured that loans could be collected. 


Clipped dinar — %32 xm: This term refers to a coin whose 
form has become eroded or damaged, either as a result 
of being beaten, or simply due to prolonged use. While 
a coin’s basic value in talmudic times was based on the 
value of the metal from which it was made, its worth was 
nevertheless greatly enhanced by being stamped with a 
government seal attesting to the nature of the metal and 
its weight. As a result, a coin whose imprint had worn 
away became suspect, and those not expert in matters of 
coinage would be reluctant to accept it. 


Forewarned with regard to its own species — iv WN: 
Non-predatory animals normally do not attack animals 
of another species. When such animals engage in violent 
behavior it is typically with their own kind, whether during 
mating season, or when establishing control over territory. 
Consequently, if a domestic animal establishes a violent 
pattern of behavior, it is usually only in relation to other 
members of its own species. Only in rare cases would it 
be violent with other species as well. 
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HALAKHA 

When is it rendered innocuous — OF X47 Max: An ox that 
is considered forewarned with regard to goring on Shabbat 
or weekdays reverts to its innocuous status once children 
pet it then and it does not gore them, in accordance with 
the earlier conclusion of the Gemara (24a), and contrary to 
the opinion of Rabbi Yehuda here (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 6:8). 


NOTES 
When is it rendered innocuous again - DF XT NK: 
The novel element of this ruling is that although Rabbi 
Yehuda holds that an ox that does not gore for three days 
reverts to being innocuous, in this case it is not rendered 
innocuous until three Shabbatot pass without it goring 
(Nimmukei Yosef). 
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When is it rendered innocuous" again" after being forewarned 
with regard to Shabbat? It reverts to its innocuous status when 
its behavior reverts to normal, i.e., when it refrains from goring 
for three days of Shabbat, i.e., Shabbat in three successive 
weeks. 


G E M ARA It was stated that Rav Zevid said: The 


version of the mishna that we learned 
states: With regard to an ox that is forewarned with regard to its 
own species but is not forewarned with regard to other species, 
referring to an ox that is proven to be innocuous with regard to 
other species, if it gores another species, its owner pays only 
half the cost of the damage. Rav Pappa said: The version of the 
mishna that we learned states: An ox that is forewarned with 
regard to its own species is not forewarned with regard to other 
species. Accordingly, the mishna is teaching that the fact that 
it is forewarned with regard to goring one species does not 
render it forewarned with regard to goring other species, until 
it is proven otherwise. 


The Gemara explains: Rav Zevid said that the version of the 
mishna that we learned states: With regard to an ox that is fore- 
warned with regard to its own species but is not forewarned with 
regard to other species, indicating that it is referring specifically 
to an ox that is proven to be innocuous with regard to other 
species. This implies that in an ordinary case, where there is 
no such proof, the ox is considered forewarned with regard to 
all species. Rav Pappa, by contrast, said that the version of 
the mishna that we learned states: An ox that is forewarned 
with regard to its own species is not forewarned with regard to 
other species, meaning that in an ordinary case, the ox is not 
considered forewarned with regard to other species. 


Rav Zevid inferred his opinion from the latter clause of the 
mishna, whereas Rav Pappa inferred his opinion from the 
former clause. 


Rav Zevid inferred his opinion from the latter clause, as it 
teaches: An ox that is forewarned with regard to small speci- 
mens of a species, but is not forewarned with regard to large 
specimens of that species. Granted, if you say that the mishna 
teaches in the first clause: With regard to an ox that is forewarned 
with regard to its own species but is not forewarned with regard 
to other species, indicating that in an ordinary case the ox is 
considered forewarned with regard to all animals, this clause of 
the mishna teaches us that even from being forewarned with 
regard to small specimens of a species, in an ordinary case the 
oxis thereby considered forewarned with regard to large speci- 
mens of that species, which is a more far-reaching statement, as 
an ox is less likely to gore large animals. 


But if you say that the mishna teaches: An ox that is forewarned 
with regard to its own species is not forewarned with regard to 
other species, meaning that in an ordinary case, where there is 
no proof to the contrary, the ox is not considered forewarned 
with regard to other species, there is a difficulty with the latter 
clause of the mishna. 


The Gemara explains: Now that it can be said that from being 
forewarned with regard to small oxen, in an ordinary case, the 
ox is not thereby considered forewarned with regard to small 
animals in general, need it be said that from being forewarned 
with regard to small specimens of a species it is not thereby 
considered forewarned with regard to large specimens of that 
species? It must be that the mishna reads: But is not forewarned, 
indicating that only when the ox is proven to be innocuous with 
regard to other species and then it gores another species is its 
owner liable to pay only half the cost of the damage. Otherwise, 
he must pay the full cost of the damage. 
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And Rav Pappa could have said to you in response that even if the 
mishna reads: An ox that is forewarned with regard to its own species 
is not forewarned with regard to other species, the latter clause is 
necessary, as otherwise it might enter your mind to say that since it 
breached the norm by attacking one of that species, it is considered 
to have breached the norm entirely with regard to that species, and 
there is no difference with regard to large members of the species and 
there is no difference with regard to small members of it, as the ox is 
now likely to gore any of them. Therefore, this clause of the mishna 
teaches us that it is not considered forewarned with regard to the 
large animals of that species. 


As stated previously, Rav Pappa inferred his opinion from the former 

clause of the mishna. As the mishna teaches: An ox that is forewarned 
with regard to people is not forewarned with regard to animals. 
Granted, if you say that we learned that the mishna states: An ox that 
is forewarned with regard to its own species is not forewarned with 
regard to other species, which would indicate that in an ordinary case, 
where there is no proof to the contrary, it is not considered fore- 
warned with regard to other species, then the mishna, in the next 
clause, teaches us this, that even from being forewarned with regard 
to people, in an ordinary case, the ox is not considered forewarned 
with regard to animals. The ox is considered innocuous with regard 
to animals, although it is more common for an ox to gore an animal 
than a person. 


But if you say that the mishna teaches in the first clause: With regard 

to an ox that is forewarned with regard to its own species but is not 

forewarned with regard to other species, indicating that in an ordinary 
case it is considered forewarned with regard to other species, then 

there is a difficulty with the following clause of the mishna. Now that 

it can be said that even from being forewarned with regard to one 

species of animal, in an ordinary case, it is thereby considered fore- 
warned with regard to other species of animals, need it be said that 

from its being forewarned with regard to people it is also considered 

forewarned with regard to animals? 


And Rav Zevid could have said to you in response: The former clause 
in the mishna relates to the ox reverting to its innocuous status, i.e., a 
case where the ox was forewarned with regard to man and fore- 
warned with regard to animals, and reverted to its innocuous status 
with regard to animals, as it stood in close proximity to an animal 
three times and did not gore. Lest you say that since it did not demon- 
stratively revert to its innocuous behavior toward people, as it did not 
refrain from goring people, its reversal with regard to animals is not 
considered a reversal, the mishna teaches us that its reversal with 
regard to animals is nevertheless considered a reversal, and it no 
longer has the status of a forewarned ox with regard to goring animals. 


The Gemara raises an objection to Rav Zevid's opinion from a baraita: 
Sumakhos says: An ox that is forewarned with regard to people is 
considered forewarned with regard to animals, due to an a fortiori 
inference: If it is forewarned with regard to people, is it not clear all 
the more so that it is forewarned with regard to animals? The Gemara 
elaborates: By inference, the first tanna, i.e., the tanna of the mishna, 
is saying that the ox is not considered forewarned with regard to 
animals, in accordance with the opinion of Rav Pappa. 


The Gemara answers: Rav Zevid could have said to you that Sumak- 
hos’s statement can be interpreted as relating to the ox reverting to 
its innocuous status, and this is what he is saying to the first tanna: 
Contrary to what you are saying, that the ox’s reversal with regard to 
animals is considered a reversal although it has not yet reversed its 
behavior toward people, I maintain that its reversal with regard to 
animals is not considered a reversal, due to an a fortiori inference 
from the halakha of an animal forewarned with regard to people: If 
the ox has not reverted to its innocuous behavior toward people, is it 
not clear all the more so that it has not truly reverted to its innocuous 
behavior toward animals? 
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HALAKHA 
If an ox gored an ox, a donkey, and a camel - iw M33 
bon ‘sian: If one ox gores another ox on one day, gores 
a ‘donkey the next day, and gores a camel the day after 
that, it is considered forewarned with regard to all animals 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 6:9). 


If it saw an ox and gored it, etc. = 151 m33 WW AX; If an 
ox sees another ox and gores it, and the next day it sees 
an ox but does not gore it, and the day after that it sees an 
ox and gores it, but on the fourth day it sees one and does 
not gore it, and on the fifth day it gores an ox, while on the 
sixth it sees an ox but does not gore it, in this case the ox 
is considered forewarned with regard to oxen on alternate 
days (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 6:10). 
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Rav Ashi said: Come and hear a proof for Rav Zevid’s opinion from 
the mishna: The Sages said before Rabbi Yehuda: What would be 
the halakha if this ox is forewarned with regard to Shabbatot but is 
not forewarned with regard to weekdays? He said to them: For 
damage it causes on Shabbatot its owner pays the full cost of the 
damage, and for damage it causes on weekdays, he pays half the cost 
of the damage. 


Granted, if you say that the mishna teaches: But was not fore- 
warned with regard to weekdays, they were asking him about the 
halakha in that case, and likewise, he was answering them with a 
ruling. But if you say that it teaches: This ox that is forewarned 
with regard to Shabbatot is not forewarned with regard to weekdays, 
the mishna would be understood as saying that an ox that is fore- 
warned with regard to Shabbat is not considered forewarned with 
regard to weekdays. Is it possible that the Sages were teaching him 
this halakha? And furthermore, what was he responding to them? 
They had already stated themselves that the ox is not considered 
forewarned with regard to weekdays. 


Rav Yannai said: Rav Zevid’s opinion can be inferred from the 
former clause of the mishna as well, as it teaches: If the ox gores an 
animal or person with regard to which it is forewarned, its owner 
pays the full cost of the damage, and if it gores an animal or person 
with regard to which it is not forewarned, he pays half the cost of 
the damage. 


Granted, if you say that the mishna teaches in the first clause: With 
regard to an ox that is forewarned with regard to its own species but 
is not forewarned with regard to other species, this clause is explain- 
ing the halakha in that case, i.e., if the ox is forewarned only with 
regard to its species, its owner is liable to pay the full cost of the 
damage only if it gores another ox. 


But ifyou say that the mishna teaches: An ox that is forewarned with 
regard to its own species is not forewarned with regard to other 
species, and the halakha was already determined at the beginning of 
the mishna, namely, that the ox is not considered forewarned with 
regard to other species, then what need is there for the mishna to 
further state: If the ox gores an animal or person with regard to 
which it is forewarned, its owner pays the full cost of the damage, 
and if it gores an animal or person with regard to which it is not 
forewarned, he pays half the cost of the damage? Has the mishna 
not taught us until now that for an innocuous ox its owner pays 
half the cost of the damage and for a forewarned ox he pays the 
full cost of the damage? 


The Gemara comments: And even if you say that Rav Pappa’s opin- 
ion, which says that an ox that is forewarned with regard to its own 

species is not considered forewarned with regard to other species, is 

accepted, nevertheless, if an ox gored an ox, a donkey, and a camel," 

it is thereby rendered forewarned with regard to all of them. The ox 
is rendered forewarned with regard to all three species, regardless of 
the fact that it did not gore each individual species three times. 


§ The Sages taught: If an ox saw an ox and gored it," and subse- 
quently saw another ox but did not gore it, again saw an ox and gored 
it and then saw an ox but did not gore it, and a third time saw an ox 
and gored it and saw an ox and did not gore it, in this case it is 
rendered forewarned with regard to alternate oxen." The ox is 
considered forewarned with regard to goring every other ox that it 
sees and is considered innocuous with regard to the oxen in between. 
If it then gores two oxen in a row, the owner of the oxis liable for only 
half the cost of the damage for the second ox. 


It is rendered forewarned with regard to alternate oxen — “yw 
pnw parva: Although Rav Zevid holds that in an ordinary 
case an ox that is forewarned with regard to its own species is 


NOTES 
forewarned only with regard to oxen. Josafot explain that the 
reason is that in every instance that the ox gored another ox, 
there was another animal present that it did not gore. 


forewarned with regard to other species as well, in this case it is 
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The Sages taught: If an ox saw an ox and gored it, and then saw 
a donkey but did not gore it," and saw a horse and gored it, then 
saw acamel and did not gore it, and saw a mule and gored it, and 
then saw a wild donkey [arod]® and did not gore it, in this case 
it is rendered forewarned with regard to alternate animals of 
all species." 


A dilemma was raised before the Sages: If an ox gored 


And then saw a donkey but did not gore it, etc. - x sian 
3m3): If an ox sees another ox and gores it, and the next day 
it sees a camel but does not gore it, and the day after that it 
gores a horse, but on the following day it sees a camel and 
does not gore it, and the fifth day it gores a mule, but on the 
sixth day it sees a wild donkey and does not gore it, in this 
case, the ox is considered forewarned with regard to all the 
species that it gored, on alternate days (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 6:10). 


Wild donkey [arod] - “iny: The arod has been identified as the 
wild donkey, of which there are two species: The Asian wild 
donkey, Equus hemionus, and the African wild donkey, Equus 
africanus. Some hold that the arod is to be identified specifically 
as the African species, which was apparently found in Eretz 
Yisrael in ancient times. The arod lives on plains and deserts 


and is similar in build and behavior to a horse. 
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African wild donkey 


Asian wild donkey 


an ox, another ox, and a third ox, and then a donkey and a camel," 
with regard to what is it considered forewarned? 


The Gemara presents the possibilities: With regard to this last ox 
that was gored together with the donkey and the camel, do we 
place it together with the previously gored oxen, and accordingly 
the belligerent ox was still rendered forewarned only with regard 
to oxen, whereas with regard to other species it was not rendered 
forewarned? Or perhaps we place this last ox together with the 
donkey and the camel, and it was rendered forewarned with 
regard to all of the species it gored. 


The Gemara adds a similar dilemma: If an ox gored a donkey and 

a camel, and then an ox, an ox, and another ox, what is the 

halakha? The Gemara presents the possibilities: With regard to this 

first ox that it gored, do we place it together with the camel and 

donkey, and the belligerent ox was accordingly rendered fore- 
warned with regard to all species? Or perhaps we place it together 
with the two oxen that it gored afterward, and accordingly, it was 

still rendered forewarned only with regard to oxen, whereas it 
was not rendered forewarned with regard to other species. 


Similarly, if it gored on Shabbat, on Shabbat, and on Shabbat, 
i.e., on three consecutive Shabbatot, and then on Sunday and on 
Monday, what is the halakha? With regard to this last Shabbat, do 
we place it together with the previous Shabbat, and the ox was 
still rendered forewarned only with regard to Shabbat, whereas 
with regard to weekdays it was not rendered forewarned? Or 
perhaps we place it together with the goring on Sunday and 
Monday, and it was thereby rendered forewarned with regard 
to all days of the week. 


It is rendered forewarned with regard to alternate animals 
of all species — Sab paved ‘wi: The Rambam, who under- 
stands that the incidents of goring took place on alternate 
days, maintains that the ox is rendered forewarned only with 
regard to the species that it gored, i.e., oxen, horses, and 
wild donkeys. If the ox then gores a mule, the owner does 
not pay the full cost of the damage. The Ra’avad disagrees, 
as the wording of the Gemara indicates that it is referring 
to all species. 


An ox, another ox, and a third ox, a donkey and a camel — 
bon Vian Ww) Ww sw: If an ox gores three oxen on three 
consecutive days, and then on the next day it gores a donkey, 
and the next day gores a camel; or alternatively, if it first gores 
a donkey, then a camel, and then three oxen on the next three 
days, it is uncertain whether it is considered forewarned only 
with regard to oxen or with regard to each of the species it 
gored. Similarly, if it gored on three consecutive Shabbatot, 
and then on the following two weekdays, or vice versa, it 
is uncertain whether it is forewarned only with regard to 
Shabbat or with regard to all days of the week. In all of these 
cases, the owner is liable to pay only half the cost of the 
damage; but if the injured party seizes the full cost of the 
damage, the court does not repossess it from him, as this 
is the halakha concerning monetary matters which remain 
unresolved in the Gemara (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 6:12-13). 
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BACKGROUND 


If an ox gored on the fifteenth day...and on the seven- 
teenth day — Wy Taw Din. wy Awan oF wiw Maz: There 
is some evidence to ‘support the theory that the full moon 
is correlated with aberrant behavior in animals. Scientists 
have conducted numerous studies which appear to show 
a statistically significant correlation between a full moon 
and animals biting humans. This might explain why an 
ox would be more likely to gore during this period of the 
month. Since the lunar month is sometimes longer than 
the calendar month, such as when the month consists of 
twenty-nine days, the full moon occurs on different days, 
depending on the month. Some studies also suggest that 
the full moon is correlated with menstruation, although 
this point is disputed. 


LANGUAGE 


Menstrual cycle [veset] - np): From the Greek 80<, ethos, 
meaning custom or habit. in modern Hebrew, the term 
veset refers to a woman's menstrual cycle. 


Startle [siyyuta] - xy»p: The origin of this word is unclear, 
although some suggest that it derives from the root 
samekh, vav, tet, meaning movement from place to place. 
Accordingly, the word corresponds to the English word 
shock. It refers to a sudden scare, a fright, or a nightmare. 


NOTES 


She has thereby established her menstrual cycle - nyap 
nD) at: Based on this pattern, when a woman is next 
expected to menstruate she has the presumptive status of 
ritual impurity, until she checks herself and verifies that she 
did not begin to menstruate. The establishing of this cycle 
nullifies any previous cycle, so the time she is expected 
to menstruate based on prior patterns is disregarded. 

Tosafot write that if she begins menstruating on the 
same date in three consecutive months, e.g. the fifteenth 
of the month, a cycle is determined in accordance with 
he opinion of Shmuel. Since this cycle is based on a date, 
and not on the interval between menstruations, three 
imes establishes the presumptive cycle. Furthermore, 
when the pattern is based exclusively on the length of 
he interval, i.e., the number of days between menstrua- 
ions, Rav concedes that the first menstruation does not 
count toward establishing the cycle. While in the case of 
an ox that is forewarned with regard to alternate oxen the 
pattern is established the third time it gores, the halakha 
or a pattern with regard to an ox that gores is different 
han the halakha for a pattern with regard to a woman's 
menstrual cycle. 

The Ra'avad in Ba‘alei HaNefesh and the Ba'al HaMaor 
discuss whether the comparison between the halakhot 
of a goring ox and a menstrual cycle is in fact based on an 
intrinsic similarity between the halakhot of the two topics, 
or whether it is merely a mnemonic, and does not indicate 
that the halakhot of the two subjects can be derived one 
from the other. 


Until she skips a day three times — aba vounw 1Y: 
Rashi explains that since only with the onset of the second 
menstruation can it be said that it occurs one day later 
in the month than the previous menstruation, the first 
menstruation does not contribute to the establishment of 
the cycle. Therefore, the cycle is established only follow- 
ing the fourth time. According to Rabbeinu Hananel and 
other commentaries, Shmuel does not mean: Until she 
skips a day three consecutive months, but rather: Until she 
experiences a series of skipping three times. In order for 
the cycle to be established she must experience the series 
mentioned by Rav three times, for a total of nine months. 
This is because the cycle is not based on a fixed number 
of days, since not all months are equal in length, nor does 
it depend on a particular date of the month. 
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If an ox gored on Thursday, and Friday, and Shabbat, and then 
the next Shabbat and the next Shabbat after that, what is the 
halakha? With regard to this first Shabbat, do we place it together 
with Thursday and Friday, and thereby hold that the ox was 
rendered forewarned with regard to all days of the week? Or 
perhaps we place this first Shabbat together with the other 
Shabbatot, and the ox is rendered forewarned only with regard 
to Shabbatot? 


These dilemmas shall stand unresolved. 


§ If an ox gored on the fifteenth day of this month, and subse- 
quently gored on the sixteenth day" of the month after that, and 
then on the seventeenth day of the month after that,’ the halakha 
is subject to a dispute between Rav and Shmuel with regard to a 
parallel discussion concerning a woman whose menstrual cycle 
begins on a different day each month. 


As it was stated: If a woman saw menstrual blood on the fifteenth 
day of this month, and on the sixteenth day of the month after 
that, and on the seventeenth day of the month after that, Rav says: 
She has thereby established her menstrual cycle [veset],'" i.e., 
a month and one day. And Shmuel says: Her menstrual cycle is 
not established until she skips a day three times.“" According 
to Shmuel, the cycle is established in this case not by the date per 
se, but rather by the pattern of one additional day every month. 
Only when this occurs for three consecutive months, i.e., when she 
menstruates in the fourth month, is this pattern established. 


§ Rava said: If an ox heard the sound of a shofar and gored," 
and again heard the sound of a shofar and gored, and a third time 
heard the sound ofa shofar and gored, it is rendered forewarned 
with regard to the sound of shofarot. 


The Gemara asks: Isn’t this obvious? The Gemara answers: Lest 
you say that this first shofar merely startled [siyyuta]' the ox, 
prompting it to gore, and that consequently it should not count for 
the purpose of rendering the ox forewarned, Rava teaches us that 
since the ox repeatedly gored upon hearing the sound of a shofar, 
this sound is considered a consistent impetus for its goring. 


MI S HN A With regard to an ox of a Jew that gored a 


consecrated ox," and conversely, a conse- 
crated ox that gored a non-sacred ox, i.e., an ox owned by a Jew, 
the owner of the ox is exempt from paying compensation, as it is 
stated: “And if one man’s ox hurts the ox of another” (Exodus 
21:35). It is derived from the phrase “the ox of another” that one 
is liable only if it is a non-sacred ox, but not if it is a consecrated 
ox, which belongs to the Temple treasury, regardless of whether 
the latter was the ox that gored or the ox that was gored. 


HALAKHA 


If an ox gored on the fifteenth day...and on the sixteenth 
day - Wy mew Din. wy Twn OP Tw ma: If an ox gores on 
the fifteenth day of the month, and then on the sixteenth day of 
the following month, and then on the seventeenth of the third 
month, it is not considered forewarned with regard to these 
dates until the pattern repeats itself three times, in accordance 
with the opinion of Shmuel (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 6:11). 


Until she skips a day three times — nba vhwnw ay: If a 
woman begins menstruating every month with a consisten 
skip in the date, e.g., the fifteenth of Nisan, the sixteenth o 
lyyar and the seventeenth of Sivan, the pattern does not deter- 
mine her menstrual cycle until she begins menstruating on 
the eighteenth of Tammuz, in accordance with the opinion o 
Shmuel. The later authorities hold that she should, as a matter 
of stringency, begin following the pattern after the third time 
she begins menstruating, and she therefore takes it into accoun 
with regard to the eighteenth of Tammuz and the nineteenth o 


Av, in accordance with the opinion of Rav. This is because Rav’s 
opinion is accepted in matters of ritual law. Consequently, the 
later authorities hold one must be concerned, as a matter of 
stringency, to account for the opinions of both Shmuel and Rav 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 8:6; Shulhan Arukh, 
Yoreh De'a 189:7). 


If an ox heard the sound of a shofar and gored, etc. - yaw 
noi man wiv Lip: If an ox heard the sound of a shofar on three 
occasions and gored each time, it is considered forewarned with 
regard to the sound of the shofar (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 6:11). 


An ox of a Jew that gored a consecrated ox — byw bw Ww 
wap bw ‘iw maw: If a non-sacred ox gores a consecrated Ox, 
or if a consecrated ox gores a non-sacred ox, in both cases the 
owner is exempt, since the Torah obligates one to pay for dam- 
ages only in a case where his ox gored the ox of another person. 
This ruling is in accordance with the mishna (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 8:1). 
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With regard to an ox of a Jew that gored the ox of a gentile," the 
owner of the belligerent ox is exempt from liability. But with regard 
to an ox ofa gentile that gored the ox of a Jew, regardless of whether 
the goring ox was innocuous or forewarned, the owner of the ox 


pays the full cost of the damage. 
C E M A The mishna is not in accordance with the 
opinion of Rabbi Shimon ben Menasya, as 
it is taught in a baraita: With regard to a non-sacred ox that gored 
a consecrated ox, or a consecrated ox that gored a non-sacred 
ox, the owner of the ox is exempt from liability, as it is stated: 
“The ox of another,” indicating: But not a consecrated ox. Rabbi 
Shimon ben Menasya says: With regard to a consecrated ox that 
gored a non-sacred ox, the Temple treasury is exempt from liability; 
but with regard to a non-sacred ox that gored a consecrated ox, 
whether it was innocuous or forewarned, the owner pays the full 
cost of the damage. 


The Sages said: What does Rabbi Shimon ben Menasya hold? Why 
does he distinguish between a consecrated ox that gored a non- 
sacred ox and a non-sacred ox that gored a consecrated ox? If the 
phrase “of another” is meant in a precise manner, then even with 
regard to a non-sacred ox that gored a consecrated ox the owner 
of the belligerant ox should be exempt from liability, as the victim 
is not the ox of another, but belongs to the Temple treasury. And if 
the phrase “of another” is not meant in a precise manner, but rather, 
includes all oxen, then a consecrated ox that gored a non-sacred 
ox should render the Temple treasury liable as well. 


And if you would say that actually Rabbi Shimon ben Menasya 
holds that “of another” is meant in a precise manner, and accord- 
ingly, ifa consecrated ox gores a non-sacred ox the Temple treasury 
is exempt from liability; but nevertheless, when a non-sacred ox 
gores a consecrated ox, this is the reason its owner is liable: 
Because Rabbi Shimon ben Menasya infers it a fortiori from the 
case of a non-sacred ox, as follows: If in the case of a non-sacred 
ox that gores another non-sacred ox the owner of the belligerent 
ox is liable, is it not clear all the more so that when it gores a 
consecrated ox the owner of the ox is liable? 


If this is Rabbi Shimon ben Menasya’s reasoning, then his ruling 
that the owner of the ox pays the Temple treasury the full cost of 
the damage, whether his ox was innocuous or forewarned, is 
problematic, as it is sufficient for the conclusion that emerges 
from an a fortiori inference to be like its source. In other words, a 
halakha derived by means of an a fortiori inference cannot be more 
stringent than the halakha of the source from which it is derived. 
Therefore, just as there, in a case where an individual’s innocuous 
non-sacred ox gores another non-sacred ox, the owner pays only 
half the cost of the damage, here too, if an innocuous non-sacred 
ox gores a consecrated ox, its owner should be liable to pay only 
half the cost of the damage. 


Rather, Reish Lakish said that Rabbi Shimon ben Menasya’s 
reasoning is as follows: In principle, all cases of damage were 
included among those in which the owner pays the full cost of 
the damage. The halakha that in a case of an innocuous ox the 
owner pays only half the cost of the damage is an exception to the 
rule, and when the verse specified the term “of another” with 
regard to an innocuous ox, it intended that it is specifically when 
one’s innocuous ox gores the ox of another that the owner pays 
only half the cost of the damage. And by inference, if it gores 
a consecrated ox, whether the belligerent ox is innocuous or 
forewarned its owner pays the full cost of the damage. 


An ox of a Jew that gored the ox of a gentile, etc. - bw Ww 
naia bw aw maw byw: If the ox of a Jew gores an ox of a 
gentile, the owner is exempt from liability, whether the ox was 


HALAKHA 
a Jew's ox, the owner of the ox pays the full cost of the damage, 


whether the ox was innocuous or forewarned (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 8:5). 


innocuous or forewarned. By contrast, if an ox of a gentile gores 
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NOTES 


An ox of a Jew that gored the ox of a gentile, etc. - 
nania bw awh naw bew bw siw: Post-talmudic rabbis 
have found this distinction troubling. There are various 
explanations offered concerning this issue. The Meiri 
maintains that the talmudic Sages were referring to 
pagans in their locale, who were themselves without 
moral and ethical restrictions, and who subjected the 
Jews to merciless persecution. He further asserts that by 
his time, when much of humanity had been exposed to 
the moral and ethical teachings of the major religions 
and were disciplined by those norms, such prescriptions 
are not applicable to contemporary gentiles. The Meiri’s 
opinion has been endorsed by a number of later rabbinic 
authorities including Rabbi Avraham Yitzhak Kook, Rabbi 
Yehiel Yaakov Weinberg, and Rabbi Eliezer Waldenberg. 
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Perek IV 
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NOTES 


An ox of a Jew, etc. — andy bw ‘iw: The reason given in 
the Gemara for the lack of symmetry between the halakha in 
the cases of when the oxen of Jews and gentiles gore each 
other is that God punished the gentile nations by appropri- 
ating their money for the benefit of the Jews. Nevertheless, 
several commentaries suggest additional explanations for 
this halakha. The Rambam hypothesizes in the Mishne Torah 
that perhaps gentile law did not hold a person liable for 
damage caused by his animal; therefore halakha applies 
the same legal standard to them as they do to themselves 
and does not deem a Jew liable to compensate a gentile for 
damage caused to him by his ox. 

Nevertheless, since gentiles do not safeguard their ani- 
mals sufficiently, the Sages penalized them and held them 
liable for damages in the same way as a Jew would be, in 
order to motivate them to take greater care in safeguarding 
their property. Accordingly, some raise the question as to 
why a gentile pays the full cost of the damage if his innocu- 
ous ox gored the ox of a Jew. One suggested answer is that 
the term “of another” excludes a gentile from the halakha of 
an innocuous ox in any event, and that this leniency pertains 
exclusively to Jews. 

The reason cited in the Jerusalem Talmud for the halakha 
hat a gentile is liable to pay the full cost of the damage 
when his innocuous ox gores the ox of a Jew is that in gentile 
aw there is no distinction between an innocuous ox and a 
orewarned one; one is liable to pay the full cost of the dam- 
age in any case. Moreover, even if two gentiles appear before 
a Jewish court for judgment, having consented to follow 
Jewish law, the one whose ox caused the damage is ordered 
o pay the owner of the gored ox the full cost of the damage. 


BACKGROUND 

Seven Noahide mitzvot - m3 23 mya yaw: According to 
Jewish tradition, the descendants of Noah were commanded 
to fulfill seven basic mitzvot: An obligation to establish laws 
and legal courts, and the prohibitions against eating from 
an animal while it is alive, cursing God, theft, idolatry, incest, 
and murder. These seven mitzvot are incumbent upon all 
gentiles, as they all descend from Noah, and if they trans- 
gress them they are liable to receive court-imposed capital 
punishment. 


LANGUAGE 


Permitted [hittir] - wnt: One of the meanings of the root 
nun, tav, reish, common to both vayyatter and hittir, is to 
permit. 
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Because if so, if one whose ox gores a consecrated ox is exempt 
from liability, let the verse write this phrase: “Of another,’ with 
regard to the case of a forewarned ox. One could then infer that 
the owner is exempt from liability in the case of an innocuous ox 
as well, as the liability with regard to an innocuous ox is less 
severe than with regard to a forewarned ox. The stating of this 
exemption specifically in the context of an innocuous ox indi- 
cates that the exemption is only concerning the leniency stated 
in the verse, that if the gored ox belongs to another person, the 
owner of the belligerent ox is liable to pay only half the cost of 
the damage. 


§ The mishna teaches: With regard to an ox of a Jew" that gored 
the ox of a gentile, the owner of the belligerent ox is exempt 
from liability; whereas if a gentile’s ox gores a Jew’s ox, the owner 
is liable to pay the full cost of the damage. The Sages said: This 
statement is difficult whichever way you look at it. If the phrase 


‘29M TTA D “of another” is meant in a precise manner, and therefore the 
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liability applies only if his ox gores the ox of another Jew, when 
a gentile’s ox gores that of a Jew he should also be exempt 
from liability. And if the phrase “of another” is not meant in 
a precise manner, then even when a Jew’s ox gores that of a 
gentile the owner of the belligerent ox should be liable. 


Rabbi Abbahu said that the reason for this ruling is that the 
verse states: “He stood and shook the earth; He beheld, and 
made the nations tremble [vayyatter]” (Habakkuk 3:6). This 
is homiletically interpreted to mean that God saw the seven 
mitzvot that the descendants of Noah accepted upon them- 
selves’ to fulfill, and since they did not fulfill them, He arose 
and permitted [vehittir] their money" to the Jewish people, 
so that in certain cases Jews are not liable for damage caused 
to gentiles. 


Rabbi Yohanan said that the source for this halakha is from here: 
It is stated in reference to the giving of the Torah: “The Lord 
came from Sinai and rose from Seir unto them; He appeared 
from Mount Paran” (Deuteronomy 33:2), which is homiletically 
interpreted to mean: From the time God came from Mount 
Paran, when giving the Torah, the money of the gentile nations 
appeared, i.e., it was revealed and granted to the Jewish people." 


This is also taught in a baraita: With regard to an ox of a Jew 
that gored the ox of a gentile, the owner of the belligerent ox 
is exempt from liability. By contrast, with regard to an ox of a 
gentile that gored the ox of a Jew, whether it was innocuous 
or forewarned, the owner of the belligerent ox pays the full cost 
of the damage, as it is stated: “He stood and shook the earth; 
He beheld, and made the nations tremble.” And another verse 
states: “He appeared from Mount Paran.” 


NOTES 
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He arose and permitted their money, etc. — pinn YAT Way 
"131: This does not mean that it is permitted to steal their prop- 
erty, but rather that in the case under discussion, where an ox 
belonging to a Jew gores one belonging to a gentile, the owner 
of the ox is exempt from liability (Josafot). The Meiri adds that 
these halakhot, as well as other rulings in the Talmud concern- 
ing gentiles, do not apply to gentile nations that observe the 
seven Noahide mitzvot and enforce law and order. 


From Mount Paran, the money of the gentile nations ap- 
peared to the Jewish people — bie") minn wain pan: 

Tosafot explain that the sons of Yishmael were offered the Torah 
at Paran, which is their homeland, but they refused to accept it 
since it proscribed theft. For this reason they forfeited the right 
to financial compensation for damage. That is why the Gemara 
refers to the giving of the Torah by invoking Mount Paran and 
not Mount Sinai. 
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The Gemara asks: What is the reason the baraita adds: And another 
verse states, indicating that the first verse is not a sufficient source? 


The Gemara explains that this is how the baraita is to be under- 
stood: And if you would say that this verse: “He stood and shook 
the earth” is necessary to express that which Rav Mattana and 
Rav Yosef derived from the verse, come and hear another source: 


“He appeared from Mount Paran,” meaning: From Paran their 


money appeared to the Jewish people. What is Rav Mattana’s 
exposition? It is as Rav Mattana says: “He stood and shook the 
earth.” What did He see? He saw the seven mitzvot that the 
descendants of Noah were commanded but did not fulfill, and 
He arose and exiled them from their land’ on account of their 
transgressions. 


And from where may it be inferred that this term vayyatter 
is a term of exile? It is written here: “And made the nations 
tremble [vayyatter]” (Habakkuk 3:6), and it is written there: 
“Lenatter upon the earth” (Leviticus 11:21), which is translated 
into Aramaic as: “To leap upon the earth.” Apparently, the root 
nun, tav, reish, common to both words, indicates uprooting from 
one place to another. 


What is Rav Yosef’s exposition? It is as Rav Yosef says: “He stood 
and shook the earth; He beheld.” What did He see? He saw the 
seven mitzvot that the descendants of Noah accepted upon 
themselves and did not fulfill, so He arose and permitted their 
prohibitions to them. 


The Gemara asks: Did they thereby profit, in that their prohibi- 
tions became permitted to them? If so, we have found a trans- 
gressor who is rewarded. Mar, son of Rabbana, says: This is not 
to say that for them to transgress their mitzvot is no longer a sin; 
rather, it is to say that even if they fulfill them, they do not receive 
reward for fulfilling them. 


The Gemara asks: But do they not receive reward for fulfilling 
those mitzvot? But isn’t it taught in a baraita that Rabbi Meir 
says: From where is it derived that even a gentile who engages 
in Torah is considered like a High Priest? The verse states with 
regard to the mitzvot: “Which if a person does, he shall live by 
them” (Leviticus 18:5). It is not stated: Which if priests and Lev- 
ites and Israelites do, they shall live by them, but rather: A person, 
indicating that all people are included. You have therefore learned 
that even a gentile who engages in Torah study" is considered 
like a High Priest." 


The Sages said in response: Rav Yosef meant that they do not 
receive the reward as does one who is commanded to perform a 
mitzva and performs it, but as does one who is not commanded 
to perform a mitzva and performs’ it anyway. As Rabbi Hanina 
says: One who is commanded and performs a mitzva is greater" 
than one who is not commanded and performs it. 


NOTES 


Even a gentile who engages in Torah study, etc. - ppiyy’ià yar 
^a MINA: The Rashba explains that this refers to a gentile who 
studies the mitzvot that are relevant to him, and that gentiles are 
prohibited from studying mitzvot that were given exclusively to 
the Jewish people. A Jew is likewise prohibited from teaching him 
those mitzvot (see Sanhedrin 59a). 


Is considered like a High Priest - bina Jaa xim 9Y: The Ra‘ah, 
cited in the Shita Mekubbetzet, explains that the Gemara is illus- 
trating this point by way of exaggeration, as the High Priest is 
required to fulfill additional mitzvot beyond those required of 
other Jews. 


But as does one who is not commanded and performs — xox 
Twp MYA ixw 7D: The Meiri explains that a person who does 
not see the mitzvot as binding, even if in practice he observes 


them of his own free will, does not have the same status as one 
who performs the mitzvot with a sense of obligation. 


One who is commanded and performs is greater, etc. — bina 
9D) Mbp) Musa: Rav Yosef did not always subscribe to this 
opinion, as in tractate Kiddushin (31a) it is related that he ini- 
tially extolled his status of being blind, which according to some 
opinions exempted him from performing mitzvot. After he heard 
Rabbi Hanina’s statement that one who performs a mitzva he is 
commanded to perform is greater than one who performs it but is 
not so commanded, he apparently considered it to be authorita- 
tive, as his exposition in the Gemara is in accordance with that 
statement. Additionally, he concludes in tractate Kiddushin that if 
anyone would tell him that the blind are also obligated to perform 
mitzvot, he would make a festive meal for the other Sages. 


BACKGROUND 

Exiled them from their land - onats bya amine mba: 
It is recorded in the Bible (1 Kings 17:24) that the Assyr- 
ian king Sennacherib uprooted all the nations that he 
conquered from their lands and resettled them in other 
places, as it is stated: “| have removed the bounds of the 
peoples, and have robbed their treasures” (Isaiah 10:13). 
This is also the source for the permission to marry male 
converts from Moab and Ammon; although the Torah 
prohibits marrying converts from these nations, the 
people living there at present are from other nations 
(Yadayim 4:4; Berakhot 28a). 


HALAKHA 
One who is commanded and performs a mitzva is 
greater — mwiy) TyIT bina: Anyone who performs a 
mitzva that he is not commanded to perform does not 
receive the same degree of reward as one who was com- 
manded to perform the mitzva and fulfills it (Rambam 
Sefer HaMadda, Hilkhot Talmud Torah 1:13). 
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BACKGROUND 

The Roman kingdom...sent, etc. — 1519717 maby andy: 
Although the Romans were the de facto rulers of Eretz Yis- 
rael for about one hundred years before the destruction of 
the Temple, they did not show any interest in Judaism until 
much later, when an interest began to develop in certain 
circles, primarily among the upper class. A number of men 
and women from the higher echelon of Roman society 
became God-fearing, and some converted to Judaism or 
were associated with Judaism in various ways. Their interest 
in Judaism was both genuine, akin to the Greeks’ interest in 
translating the Torah at an earlier period, and a political tool 
connected to the spread of early Christianity. 


LANGUAGE 
Military officials [sardeyotot] - nivi: From the Greek 
otpatiwtng, stratiotés, meaning soldier or officer. 


PERSONALITIES 

Rav Shmuel bar Yehuda - 7117 sayy a1: Rav Shmuel 
bar Yehuda was a second- and third-generation Babylonian 
amora who studied primarily under Rav Yehuda. It is related 
that he was a member of a family of converts, and appar- 
ently both he and his father converted. He apparently spent 
a significant period of time in Eretz Yisrael, studied under the 
Sages there, and transmitted what he had learned from the 
Babylonian amora‘im. He later returned to Babylonia and, 
like Ulla and Ravin, was considered one of the emissaries 
who conveyed the Torah of Eretz Yisrael to Babylonia. 


————————____ HALAKHA 
What can be done - say WNN: A person should not 
say to a mourner: What can you do? Nothing can be done 
to change what happened. The statement is tantamount 
to heresy, as it indicates that if there were something to 
be done the mourner would do so. Rather, one should 
accept the divine decree with love (Shulhan Arukh, Yoreh 
Dea 376:2). 
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The Sages taught the following story in the context of the afore- 
mentioned halakha: And the Roman kingdom once sent’ two 
military officials [sardeyotot]' to the Sages of Israel, and ordered 
them in the name of the king: Teach us your Torah. The officials 
read the Torah, and repeated it," and repeated it again, reading it 
for the third time. At the time of their departure, they said to the 
Sages: We have examined your entire Torah and it is true, except 
for this one matter that you state," i.e., that with regard to an ox 
of a Jew that gored the ox ofa gentile, the owner is exempt from 
liability, whereas with regard to the ox of a gentile that gored the 
ox of a Jew, whether it was innocuous or forewarned, the owner 
pays the full cost of the damage. 


The officials’ reasoning was that this halakha is difficult whichever 
way you look at it. If the phrase “of another” is meant in a precise 
manner, that the owners of both oxen must both be Jewish, then 
even when the ox of a gentile gores the ox of a Jew the owner 
of the ox should be exempt from liability. And if the phrase “of 
another” is not meant in a precise manner, and the oxen ofall are 
included, then even when the ox ofa Jew gores the ox of a gentile 
the owner should be liable. They added: But we will not inform 
this matter to the kingdom; having acknowledged that the entire 
Torah is true, we will not reveal this ruling, as it will displease 
the kingdom. 


§ Incidentally, it is related that the daughter of Rav Shmuel bar 
Yehuda’ died. The Sages said to Ulla: Arise; let us go console him. 
Ulla said to them: What business do I have with the consolation 
of Babylonians, which is actually heresy?" As, they say while 
consoling mourners: What can be done?" This seems to suggest 
that if it were possible to do something, acting against the 
Almighty’s decree, they would do so, which is tantamount to heresy. 
Therefore, Ulla declined to accompany the Babylonian Sages. 


Ulla therefore went to console Rav Shmuel bar Yehuda by himself, 
and said to him: The verse states: “And the Lord said to me, 
do not be at enmity with Moab, neither contend with them in 
battle” (Deuteronomy 2:9). What entered Moses’s mind, that 
God had to warn him not to undertake a particular action? Did it 
enter his mind to wage war with the Moabites without permis- 
sion? Rather, Moses reasoned an a fortiori inference by himself, 
saying: And if with regard to the Midianites, who came only 
to help the Moabites harm the Jewish people (see Numbers, 
chapter 22), the Torah said: “Harass the Midianites and smite 
them” (Numbers 25:17), 


NOTES 


Read the Torah and repeated it, etc. — 131 13W) x1): Tosafot 
explain that although one is prohibited from ‘teaching Torah 
to a gentile (Hagiga 13a), in this case they had no choice, due 
to the king's order. Alternatively, Tosafot suggest that these 
officials pretended that they wanted to convert. It is related 
in the Jerusalem Talmud that although they studied the Torah 
three times, through divine providence they forgot everything 
they learned after departing. 


Except for this one matter that you state - DANY m 7372 YIN 
Dix: The Yam shel Shlomo writes that it is clear that the 
Roman oficials not only read the written Torah, but asked the 
Sages to teach them how the verses are understood according 
to the oral tradition. He asks: Since the halakha is not explicit in 
the verse, that when an ox belonging to a Jew gores the ox of 
a gentile, the owner is exempt from liability, whereas when an 


ox belonging to a gentile gores the ox of a Jew, whether it was 
innocuous or forewarned, the owner is liable, why didn't the 
Sages just explain it according to its straightforward meaning, 
i.e. either that both are exempt or that both are liable? He 
explains that it is apparent from this baraita that one is not 
permitted to misrepresent the halakhot of the Torah, even if by 
teaching the true halakha one will place himself in danger. 


Which is heresy — 171 Kanat: Ulla was of the opinion that a 
person is obligated to accept heavenly justice with love and to 
wholeheartedly bless God in the face of bad events, just as he 
does in good times. By contrast, the other Sages maintained that 
the expression: What can be done, is not a protest against divine 
justice but an attempt to calm the mourner, saying to him that 
since he cannot change matters, there is no point in mourning 
excessively (Nimmukei Yosef, Yam shel Shlomo). 
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with regard to the Moabites themselves, is it not clear all the more 
so that they should be attacked? 


To counter this, the Holy One, Blessed be He, said to him: That 
which has entered your mind has not entered Mine, because 
I have two virtuous fledglings [feridot],' i.e., girls, to extract 
from them: Ruth the Moabite, who will be the foremother of 
the dynasty of David, and Naamah the Ammonite, Solomon’s 
wife, from whom the continuation of that dynasty will emerge. 
For the sake of these women, the Moabites and Ammonites must 
not be destroyed. 


Ulla continued: And are these matters not inferred a fortiori? 
If for the sake of two virtuous fledglings the Holy One, Blessed 
be He, had pity on two large nations and did not destroy them, 
then if the daughter of my teacher," Rav Shmuel bar Yehuda, 
was righteous, and she had the potential for something good 
to emerge from her, it is all the more so clear that she would 
have lived. 


§ Having mentioned the Moabites and Ammonites, the Gemara 
cites that Rabbi Hiyya bar Abba says that Rabbi Yohanan 
says: The Holy One, Blessed be He, does not deprive any 
creature of its reward.’ He rewards every person for his good 
deeds, and provides reward even for using pleasant speech by 
using euphemisms. 


As with regard to the descendants of the elder of the two daughters 

of Lot, who said that the name of her son, whom she conceived 

with her father, would be Moab, meaning: From father, the Holy 
One, Blessed be He, said to Moses: “Do not be at enmity with 

Moab, neither contend with them in battle,’ indicating that speci- 
fically a full-fledged battle was not authorized but that the Jewish 

people could impose forced labor [angarya]' on them. 


By contrast, with regard to the descendants of the younger daughter, 
who said her son’s name would be ben Ami, meaning: Son of my 
nation, merely alluding to the fact she conceived him through an 
incestuous union, the Holy One, Blessed be He said to Moses: 

“And when you come near against the children of Ammon, do not 
harass them, nor contend with them” (Deuteronomy 2:19). In 
other words, do not contend with them at all; do not even impose 
forced labor on them. This additional prohibition was a reward for 
her employing a euphemism when naming her son. 


And with regard to the daughters of Lot, Rabbi Hiyya bar Abba 
says that Rabbi Yehoshua ben Korha says: A person should 
always hasten to perform a mitzva," as due to the one night by 
which the elder daughter of Lot preceded the younger daughter, 
with the intention of performing a mitzva by bringing children into 
the world, she preceded her by four generations in having her 
descendants enter into the Jewish people. They are: Obed, son of 
Ruth the Moabite, Yishai, David, and Solomon. Whereas, the 
descendants of the younger daughter did not join the Jewish people 
until Rehoboam, Solomon’s son, was born, as it is written: “And 
his mother’s name was Naamah the Ammonite” (1 Kings 14:31). 


§ The Sages taught: With regard to the ox ofa Jew that gored the 

ox of a Samaritan, the owner is exempt from liability. But with 

regard to the ox of a Samaritan that gored the ox of a Jew, if 
the Samaritan’s ox was innocuous he pays half the cost of the dam- 
age, and if it was forewarned, he pays the full cost of the damage. 
Accordingly, the halakha with regard to Samaritans is not identical 

to that of a gentile, who is liable to pay the full cost of the damage 

even for the act of an innocuous ox. 


mb 41/1 pi): BAVA KAMMA ` PEREK IV: 38B 


LANGUAGE 

Fledglings [peridot] - ni: This word usually means 
dove, in particular a young dove. Some scholars sug- 
gests that it originates from the word perat, or individual, 
referring to one dove out of a pair, as they are usually 
laid and raised in pairs. Others claim that it stems from 
the Greek xtepi8toc, pteridios, meaning bird or winged 
or feathered creature. 


Forced labor [angarya] — «143: From the Greek word 
ayyapeia, angareia, meaning impressment into public 
service. 


NOTES 


The daughter of my teacher — maby ina: The later 
commentaries explain that certainly Ulla did not want 
to upset Rav Shmuel bar Yehuda by saying that his 
daughter was not virtuous. Rather, the situation was 
probably that she died childless, so Rav Shmuel bar 
Yehuda was despondent, thinking that she had not 
fulfilled her role in this world. Ulla comforted him by 
saying that God decrees this fate only if the person has 
already completed his or her role in life. 


The Holy One, Blessed be He, does not deprive any 
creature of its reward — 13¥ napa NTN WITT PX 
ma be: This statement seems to follow from the ear- 
ier discussion with regard to the reward for a gentile 
who performs his commandments even though he 
is rewarded only as one who is not commanded to 
ulfill them. In this case the action does not even fall 
within the domain of the seven Noahide mitzvot, since 
employing pleasant speech is not enumerated among 
hem. Despite this, the nation of Ammon received a 
reward for their progenitor’s sensitivity in maintaining 
pleasant speech even though she did not intend to 
ulfill any mitzva with her action. The obligation for a 
Jew to maintain pleasant speech is discussed by various 
Sages in tractate Pesahim (3a). 


A person should always hasten to perform a mitzva - 
myn a7 atx orp odiyd: The Gemara (Nazir 23a) 
states that the daughters of Lot had noble intentions. 
They were under the impression that the entire world 
had been destroyed together with Sodom, as occurred 
in the Flood. Consequently, they wanted to repopulate 
the world so that the human race would not become 
extinct. 
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HALAKHA 
Samaritan — *m3: Samaritans nowadays have the same sta- 


us as gentiles in all regards (Rambam Sefer Kinyan, Hilkhot 
Avadim 6:6; Shulhan Arukh, Yoreh De'a 267:47). 


All bloodstained clothes - wana% bs: Bloodstains from 
Jews are ritually impure, while bloodstains from gentiles 
are pure. Bloodstained clothes that are found in the pub- 
ic domain have the presumption of ritual purity even in 
ocales inhabited predominantly by Jews, as it is assumed 
hat a Jew would not discard ritually impure clothes in a 
public area. Bloodstained clothes found hidden in holes 
and other concealed places are presumed impure. Even 
when deemed ritually impure, the impurity of bloodstains 
is considered uncertain (Rambam Sefer Tahara, Hilkhot 
Metamei Mishkav UMoshav 4:10). 


Young women for whom there is a fine — ond wow nia 
Dap: Ifa man rapes or seduces a virgin who is forbidden to 
him by a Torah prohibition, even if the prohibition is not 
punishable by karet, e.g., he rapes a mamzeret, if he was 
forewarned about the prohibition, he is flogged and does 
not pay the fine. If he was not forewarned, he pays the fine 
and is not liable to receive lashes (Rambam Sefer Nashim, 
Hilkhot Na‘ara Betula 1:11). 


NOTES 


Converts who had converted due to fear of lions - 
nis a: Rabbeinu Tam writes in Sefer HaYashar that if 
a person has decided to convert, his conversion is not 
negated by the fact that he has ulterior motives, such as 
fear; once he converts properly, he is considered a valid 
convert. Rather, this statement was meant to allude to what 
is related in 1! Kings (17:24-41), that although the Samaritans 
accepted the mitzvot, out of fear of the lions that were 
attacking people, they still continued to practice idolatry, 
thereby rendering their conversion void (see Meiri). 


Bloodstained clothes that come from Rekem, etc. - 
^d opyo mana: By Torah law, gentiles do not impart 
ritual impurity during their lifetime, as the halakhot of ritual 
purity relate exclusively to Jews. Nevertheless, the Sages 
instituted that the menstrual blood of gentile women is 
impure as well, in order to encourage Jews to distance 
themselves from gentiles. As bloodstains from Jewish 
women impart impurity by rabbinic law and not by Torah 
law, bloodstains that are not definitively from menstrual 
blood are not deemed impure if they are from gentile 
women. This is because the Sages did not rule stringently 
about their enactments. 


Bloodstained clothes that come from among Jews...the 
Rabbis deem them pure - pyn pan. bree pa: This 
is referring to bloodstained clothes that are found in the 
public domain. Those that are found in concealed areas 
are impure (Nidda 56b). 


So that Jews would not assimilate with them — yaw sow 
nia: Rabbi Meir considers the Samaritans to be true con- 
verts, and the Torah commands the Jewish nation to love 
converts and to draw them closer. Despite this, in this case 
the Sages wished to minimize the fraternizing between 
Jews and Samaritans, as they are converts whose commit- 
ment to the Oral Law is suspect, since they never actually 
accepted the Oral Law upon their conversion. Moreover, 
they did not accept the sanctity of the Temple in Jerusalem 
or the belief in resurrection of the dead. They even built a 
separate altar on Mount Gerizim and sacrificed offerings to 
God on it. For these reasons, even if one grants that their 
conversion was valid, the Sages did not want Jews to marry 
or intermingle with them. 
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Rabbi Meir says: With regard to the ox of a Jew that gored the ox 
of a Samaritan," the owner of the ox is exempt from liability. And 
with regard to the ox of a Samaritan that gored the ox of a Jew, 
whether it was innocuous or forewarned, the owner pays the full 
cost of the damage, like a gentile. 


The Gemara asks: Is this to say that Rabbi Meir holds that Samari- 
tans are converts who had converted due to fear of lions," i.e., the 
original conversion of the Samaritans was under duress and conse- 
quently meaningless, and therefore he assigns to them the same 
status as gentiles with regard to liability for damages? 


And the Gemara raises a contradiction to this suggestion from 
a mishna (Nidda 56b): All bloodstained clothes," presumably 
from menstrual blood, that come from the city of Rekem™® are 
ritually pure, since most of the residents there are gentiles, and the 
bloodstains of gentile women are not ritually impure. Nevertheless, 
Rabbi Yehuda deems them impure because, in his opinion, the 
inhabitants of Rekem are converts who are mistaken, i.e., they 
converted, and they do not observe the mitzvot because they have 
forgotten Judaism. He holds that since they are halakhically Jewish, 
their blood is ritually impure. 


Bloodstained clothes that come from among gentiles are consid- 
ered pure. With regard to bloodstained clothes that come from 
among Jews or from among Samaritans, Rabbi Meir deems them 
impure, as he suspects them of not taking care to keep impure 
clothes out of the public domain. And the Rabbis deem them 
pure," as Jews and Samaritans are not suspected of not being 
careful about their bloodstains. 


Apparently, Rabbi Meir holds that Samaritans are true converts; 
otherwise the halakha concerning them would be the same as for 
gentiles, whose bloodstains are not impure at all. This being the case, 
why does Rabbi Meir regard them as gentiles with regard to liability 
to pay damages? 


Rabbi Abbahu says: They are true converts, and are therefore 
considered Jews by Torah law inasmuch as in the event that a 
Jew’s ox causes damage to them, the owner of the ox is liable to 
pay damages, and if an innocuous ox belonging to them gores a 
Jew’s ox, the owner pays only half the cost of the damage. Never- 
theless, Rabbi Meir imposed a monetary fine on them, giving 
them the status of gentiles, so that Jews would not assimilate 
with them." 


Rabbi Zeira raises an objection to this answer from a mishna 
(Ketubot 29a): And these are the cases of young women for whom 
there is a fine" paid to their fathers by one who rapes them. Not 
only is one who rapes a Jewish young woman of unflawed lineage 
liable to pay this fine, but so is one who engages in intercourse 
with a mamzeret, or with a female Gibeonite, or with a female 
Samaritan. Rabbi Zeira states his objection: And if it enters your 
mind that Rabbi Meir imposed a monetary fine on them to render 
them like gentiles, so too, let us fine a female Samaritan who is 
raped, by rendering her ineligible to receive the fine for rape, so that 
people will not consider them regular Jews and will not assimilate 
with them. 


Abaye said: According to Rabbi Meir, the reason the Sages did not 
revoke this fine is in order 


Rekem - O71: The location of Rekem is not altogether clear 
from the sources, as the city is seldom mentioned. Most 
Aramaic translations render the biblical Kadesh Barnea (see 


BACKGROUND 
Deuteronomy 1:2) as Rekem, which would make it a city in the 
southeastern part of Eretz Yisrael near the ancient Nabatean site 
of Petra, in modern-day Jordan. 
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that the sinner, i.e., the rapist, should not be rewarded. 


The Gemara suggests: But if that is the reason, let him give the fine 
to the poor instead of to the Samaritan who he raped, to prevent 
assimilation. Rav Mari said: This is not done, because it is money 
that has no claimants." Since one would not be liable to give it to 
a specific poor person, the rapist could evade payment by respond- 
ing to any claimant that he wants to give it to a different poor 
person. The Sages upheld the Torah law as it stands, and the fine 
is given to the Samaritan so that the sinner will not benefit. 


If fa halakhicall 
MISHNA an ox of a halakhic ae en nes 


gored an ox of a deaf-mute," an imbecile, 
or a minor, all of whom are not considered halakhically competent, 
the owner is liable for damages. But if an ox of a deaf-mute, an 
imbecile, or a minor gored an ox of a halakhically competent 
person, the owner of the ox is exempt from liability. 


If an ox belonging to a deaf-mute," an imbecile, or a minor gored 
another ox and caused damage, the court appoints a steward for 
them and warns them with regard to the ox that gored in the 
presence of the steward. The ox is thereby rendered a forewarned 
ox, since the steward is considered its owner with regard to the 


requirement of the verse: “And warning has been given to its owner” 


(Exodus 21:29). 


If, after the ox was rendered forewarned in this manner, the deaf- 
mute regained his hearing," the imbecile became halakhically 
competent, or the minor reached the age of majority, the ox 
has thereby reverted to its status of innocuousness." This is the 
statement of Rabbi Meir, who maintains that the ox had the status 
of a forewarned ox only while it was under the custody of the 
steward. Rabbi Yosei says: It retains its previous status of being 
forewarned. 


If a stadium [ha’itztadin]: ox," i.e., one that is trained to fight in 
a stadium, gores and kills a person, it is not liable to be put to death, 
as it is stated: “And if an ox gores a man or a woman” (Exodus 
21:28). This is referring only to an ox that gores on its own initiative, 
but not to the case of an ox where others induced it to gore. There- 
fore, the owner of a stadium ox, which is trained to gore, is exempt 
from liability if it does. 


HALAKHA 


An ox of a halakhically competent person gored an ox of a 
deaf-mute - windy viv maw npabw iw: If an ox belonging 
to a halakhically competent person gores the ox of a deaf- 
mute, an imbecile, or a minor, its owner is liable to pay dam- 
ages (Shulhan Arukh, Hoshen Mishpat, 406:5). 


An ox belonging to a deaf-mute, etc. - 151 wine aw: Ifan 
ox belonging to a deaf-mute, an imbecile, a minor, or a person 
who went overseas causes damage, the owner is exempt from 
liability. Nevertheless, a warning is issued in the presence of 
a court-appointed steward (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 6:3). 


The deaf-mute regained his hearing - wana mpana: If an ox 
belonging to a deaf-mute, an imbecile, a minor, or a person 
who went overseas was rendered forewarned while in the cus- 


ody of a steward, and the deaf-mute subsequently regained 
his hearing, or the imbecile became halakhically competent, or 
he minor reached the age of majority, or the owner returned 
rom overseas, and the ox then gored, the halakhot of a fore- 
warned ox still apply to it, as this status is not revoked by the 
change in custody. This is in accordance with the opinion of 
Rabbi Yosei, whose opinion is accepted in his disputes with 
Rabbi Meir (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 6:6). 


A stadium ox — payg Tiw: A stadium ox, which is trained 
o gore other oxen, is not put to death if it kills a person. 


The Rambam maintains that it cannot even be rendered a 


forewarned ox with regard to its goring other oxen, while 
he Ra‘avad disagrees (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 6:5). 


NOTES 

Money that has no claimants - oyain b pxw jian: Why 
is the fine not collected by the court, which represents the 
poor (see 36b), in order to deliver the funds to those in need? 
Tosefot Rabbeinu Peretz explain that since the money cannot 
be claimed by a particular individual, no one will go through 
the trouble of suing the rapist in court, which would require 
the testimony of witnesses. Consequently, the rapist will not 
be fined at all. 


The ox has thereby reverted to its status of innocuousness — 
invanh sum: As is explained later in the Gemara, since the ox 
was rendered forewarned while in the custody of another 
person who was not its owner, it is not considered forewarned, 
as the owner must be warned by the court. 


LANGUAGE 
Stadium [itztadin] — }texx: From the Greek otddtov, stadion, 
and the Latin stadium, which mean an arena for horse racing, 
or an amphitheater for events such as gladiator fights, either 
between people or between a person and an animal. 


BACKGROUND 


Stadium ox — pte¥xt Ww: This refers to a bull trained and 
designated for bullfights. Bulls were often bred and trained to 
be particularly wild and aggressive, for the purpose of being 
used in these showcases. Additionally, it was routine to induce 
the bull to attack and gore in the arena, as remains the case 
in modern day bullfights, sometimes even by stabbing it. 
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NOTES 


The court does not appoint a steward, etc. — pawa px 
"31 DISH IDK: Rashi cites an explanation that payment of half 
he cost of the damage is a fine, and fines are not imposed on 
minor orphans, deaf-mutes or imbeciles. Rashi himself main- 
ains that the reason the court does not appoint a steward is 
hat the compensation for damage caused by an innocuous 
ox is collected from the proceeds of the sale of the ox itself, 
and since an ox is categorized as movable property, it cannot 
be collected from orphans, as the court does not appropriate 
he moveable property of orphans. Josafot reject this reason, 
as the principle that the movable property of orphans is not 
iened to a creditor applies only to their father's creditor, and 
not to a person to whom they themselves owe money. Tosafot 
explain that since the Torah treats the owner of an innocuous 
ox leniently, deeming him liable to pay only half the cost of 
he damage, the Sages continued this policy, exempting 
him entirely in the case of orphans, or anyone else who is 
ncapable of safeguarding his property. The Rashba considers 
his explanation weak. 


But if they have acquired the reputation of being habitu- 
ally goring oxen — payaa apima OX: This does not mean 
hat the ox was already rendered forewarned in the father’s 
ifetime after having gored three times, as the tanna holds 
hat a change of custody changes the status of the ox, and 
it should therefore revert to the status of an innocuous ox. 
Rather, Josafot and other commentaries maintain that if the 
ox has been established as wild and dangerous, a steward is 
appointed to safeguard it, as well as to enable collection of 
he full cost of the damage after it gores three times and is 
rendered forewarned while in his custody. 


HALAKHA 


And renders the oxen forewarned, so that when it gores 
again, the owner will be liable to pay from his superior- 
quality property — mya abwh man sta st ayia amd pwn: 

The Rambam writes that if an ox ‘belonging toa deaf- mute, an 

imbecile, or a minor was forewarned in the presence of the 
steward, and it subsequently gores and causes damage again, 
the full cost of the damage is collected from the property of 
the steward, who is reimbursed when the orphans reach 

the age of majority. This is in accordance with the opinion 

of Rabbi Yosei bar Hanina, as Rava refers to him as one who 
delves into the complexities of halakha, and Rava defends his 
opinion accordingly. Other authorities (Rabbeinu Hananel; 
Rabbi Yehuda of Barcelona; Rosh) rule that compensation 

is not collected from the steward, in accordance with the 
opinion of Rabbi Yohanan, as he was Rabbi Yosei bar Hanina’s 
teacher, and the opinion of a disciple is not accepted when in 

conflict with the opinion of his teacher (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 6:4; Tur, Hoshen Mishpat 406). 


The court does not attend to the property of orphans — px 
pain rab ppa: Payment for damage is collected from 
the property of one’s heirs only if they are adults. This 
halakha applies even for a debt recorded in a document, in 
accordance with the opinion of Rav Yehuda (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 12:1; Shulhan Arukh, Hoshen 
Mishpat 1107). 


Unless interest is eroding it — 172 Nbaie m3713 OX dx: If 
inherited property is liened to a gentile for a debt that car- 
ries interest, and the heirs are minors, the court appoints a 
steward and the property is sold in order to repay the loan. 
The Rema writes that the court may also repay a debt from the 
property of orphans when it is in the orphans interest to do 
so, e.g., where a creditor is willing to forgive part of the debt 
if payment is made immediately (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 12:3; Shulhan Arukh, Hoshen Mishpat 
110:1, and see Shakh there). 


For a woman’s marriage contract - TN nan: Ifa woman 
claims her marriage contract from the heirs of her husband 
who are still minors, the court appoints a steward for the pur- 
pose of paying her marriage contract, in accordance with the 
opinion of Rabbi Yohanan (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 12:3; Shulhan Arukh, Hoshen Mishpat 110:1). 
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G E M A The Gemara comments: This matter itself 

is difficult. First the mishna said: If an ox 
ofa deaf-mute, an imbecile, or a minor gored an ox of a halakhic- 
ally competent person, the owner of the ox is exempt from liability. 
Apparently, the court does not appoint a steward" for the owner 
of an innocuous ox for the purpose of collecting damages from the 
proceeds of the sale of its body. But say the latter clause of the 
mishna: If an ox belonging to a deaf-mute, an imbecile, or a minor 
gored another ox and caused damage, the court appoints a steward 
for them and warns them with regard to the ox that gored in the 
presence of the steward. Apparently, the court appoints a steward 
for the owner of an innocuous ox for the purpose of collecting 
damages from its body. 


Rava said that this is what the mishna is teaching: A steward is not 
appointed to enable collection of compensation from the bodies of 
innocuous oxen, but if they have acquired the reputation of being 
habitually goring oxen," as this was not an isolated incident, the 
court appoints a steward for the owners, and warns them in the 
presence of the steward, and thereby renders the oxen forewarned. 
This is so that when one of the oxen gores again, the owner will be 
liable to pay compensation from his superior-quality property," 
and not only from the proceeds of the sale of the goring ox. 


The Gemara asks: From whose superior-quality property is com- 
pensation collected for damage caused by a forewarned ox belong- 
ing to minor orphans? Rabbi Yohanan says: From the superior- 
quality property of the orphans. Rabbi Yosei bar Hanina’ says: 
From the superior-quality property of the steward. 


The Gemara asks: But did Rabbi Yohanan actually say this? But 
doesn’t Rav Yehuda say that Rav Asi says: The court does not 
attend to the property of orphans" to have them pay a debt unless 
interest is eroding their estate." In other words, in a case where the 
orphans’ father borrowed money from a gentile with interest, the 
court ensures that the debt is paid from the orphans’ property, since 
if they wait to pay the debt, it will grow dramatically. Apparently, in 
other cases the court does not collect from their property. 


And Rabbi Yohanan says: The court collects from them either to 
pay a debt recorded in a document that has the payment of interest 
stipulated in it, in order to ensure that the interest does not diminish 
the value their estate, or for the payment of a woman’s marriage 
contract," due to their interest in not paying for her sustenance. A 
widow can claim her marriage contract from her deceased husband's 
property, and as long as she does not receive it, her husband's heirs 
are responsible for providing her sustenance. In a case where the 
heirs are minor orphans, the court collects payment of the marriage 
contract from the orphans’ property, so that they will not have to 
pay for her sustenance in the interim. Evidently, Rabbi Yohanan 
holds that with the exception of these two cases, the court does not 
collect debts from the property of orphans. 


PERSONALITIES 


BAVA KAMMA ` PEREK IV : 39A ` D991 p19 


Rabbi Yosei bar Hanina - K331 32 »D¥ 937: Rabbi Yosei bar 
Hanina, or ben Hanina, was a third-generation amora who 
lived in Eretz Yisrael. He was a disciple of Rabbi Yohanan and 
was ordained by him, although he also studied under Reish 
Lakish and other Sages. There are instances where he disagrees 
with the opinions of his teacher Rabbi Yohanan. He was a 
judge in the city of Caesarea, an important center of com- 
merce with a large population, and this naturally lent itself to 
many monetary disputes, enabling him to gain vast experience 
and expertise in monetary matters. He engaged in halakhic 
discourse with all of the Sages of his generation, including the 
students of Rabbi Yohanan and many students of his own, as 
he was apparently the head of the yeshiva in his city. 


Many of his statements are quoted by the Sages of the 
next generation, and his contributions to aggada and halakha 
are found throughout both the Babylonian Talmud and the 
Jerusalem Talmud. Sometimes his critical comments are cited 
using expressions such as: Rabbi Yosei bar Hanina laughed at 
this. Some scholars maintain that the expression: They laughed 
at this in the West, i.e., Eretz Yisrael, is a reference to Rabbi Yosei 
bar Hanina. He apparently engaged in commerce, and was also 
a landowner. The Talmud relates how his sons died, one after 
another, during his lifetime, and it does not appear that he left 
behind any other sons. 
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The Gemara answers: Reverse the opinions. Rabbi Yohanan is 
the one who says that payment for damage caused by forewarned 
oxen is collected from the superior-quality property of the stew- 
ard, and Rabbi Yosei bar Hanina is the one who says that it is 
collected from the superior-quality property of the orphans. 


Rava said in response: Due to the difficulty created by the con- 
tradiction between the statement of Rabbi Yohanan here and the 
statement of Rabbi Yohanan there, you render Rabbi Yosei bar 
Hanina mistaken, by attributing an opinion to him that is not the 
halakha? Wasn’t Rabbi Yosei bar Hanina a judge who delved 
into the complexities of the halakha? 


Rather, one can resolve the contradiction in another manner: 
Actually, do not reverse the opinions. And the resolution to the 
contradiction is that although Rabbi Yohanan holds that debts 
are not collected from the property of minor orphans, the halakha 
with regard to one who causes damage to another by not safe- 
guarding his animal is different.’ Rabbi Yohanan says that com- 
pensation is collected from the superior- quality property of the 
orphans, because if you say that it should be collected from the 
superior-quality property of the steward, 


people will refrain from becoming stewards," fearing that they 
would incur a financial loss by having to pay for damage caused 
by the orphans’ animals. By contrast, Rabbi Yosei bar Hanina 
says that it is collected from the superior-quality property of the 
steward, and there is no concern that people will refrain from 
becoming stewards, because if they pay for the orphans they are 
subsequently repaid by the orphans" when they grow up. 


The Gemara notes: And the matter of whether or not the court 
appoints stewards for the halakhically incompetent owners of 
an innocuous ox for the purpose of collecting damages from the 
sale of its body if it gores is subject to a dispute between tanna’im. 


As it is taught in a baraita: With regard to an ox whose owner 

became a deaf-mute, or whose owner became an imbecile, 
or whose owner went overseas, if the ox gores, Yehuda ben 

Nakosa! said that Sumakhos said: It retains its status of innocu- 
ousness until the court renders it forewarned in the presence 

of the owner. And the Rabbis say: The court appoints stewards 

for them, and the oxis rendered forewarned in the presence of 
the stewards. 


If the deaf-mute regained his hearing, or the imbecile became 
halakhically competent, or the minor reached majority, or its 
owner came back from overseas, Yehuda ben Nakosa said that 
Sumakhos said: The ox has reverted to its previous status of 
innocuousness, until it is rendered forewarned in the presence 
of the owner. Rabbi Yosei said: The ox retains its status of being 
forewarned. 


The Sages said: What did Sumakhos mean by saying that it 
retains its status of innocuousness? If we say that he meant 
that it is not rendered forewarned at all, and is still considered 
innocuous, from the fact that Sumakhos himself teaches in the 
latter clause of the baraita that the ox has reverted to its previous 
status of innocuousness, it is clear by inference that previously 
it was rendered forewarned. 
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NOTES 


And the halakha with regard to one who causes 
damage is different — 38W pya: The Rosh explains 
that the appointment of a steward in this case is not for 
the benefit of the orphans but rather for the benefit of 
society, as otherwise there would be no one to prevent 
the oxen from causing substantial damage. For this rea- 
son, if the ox causes damage, compensation must be 
paid to the injured party, either by the steward himself 
or from the property of the orphans. 


NOTES 


People will refrain from becoming stewards — "331 
ay K: The Meiri infers from here that when the 
court desires to appoint someone as a steward, he 
may decline and he cannot be forced to accept the 
appointment. 

There is a dispute among the early commentaries 
as to whether a steward is liable for damage caused by 
his own negligence. Some claim that he is exempt, as 
otherwise people will refrain from becoming stewards; 
by contrast, others maintain that he is liable, reasoning 
that negligent behavior can be avoided by the stew- 
ard and is not a reason for him to decline the position 
(Tosafot; see Rashba and Shita Mekubbetzet). 


They are subsequently repaid by the orphans — pyin 
Doing ya py: The Penei Yehoshua holds that even 
Rabbi Yosei bar Hanina would concede that a stew- 
ard for a deaf-mute or an imbecile does not pay with 
his own property but rather from that of his ward, as 
opposed to the case of orphans, where the steward 
trusts that he will be reimbursed in the future. In the 
case of a deaf-mute or an imbecile, there is no certainty 
that he will ever recover from his condition. Therefore, 
no one would be willing to assume stewardship for the 
property of a deaf-mute or an imbecile if he would be 
required to pay for damage caused by their animals. 


LANGUAGE 


Nakosa — Dia: Some scholars assert that this is a 
Greek name. It probably means cook or butcher, as it 
does in Syriac. The Gemara mentions Rabbi Yehuda ben 
Nakosa further on in this tractate (81b). 
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NOTES 


A change of custody changes the status - mwa mw: 
The dispute over this halakha is apparently based on the 
interpretation of the verse: “And warning has been given 
o its owner” (Exodus 21:29). The opinion that a change 
of custody changes the ox’s status derives from the verse 
hat an ox is not considered forewarned unless its current 
owner, or custodian, was warned about it; whereas Rabbi 
Yosei, who disagrees, holds that since its owner at the 
ime was warned, the ox remains forewarned even after 
it changes ownership or custody. Rabbeinu Yehonatan of 
Lunel interprets Sumakhos's opinion, which is also Rabbi 
eir's opinion, in a unique fashion: Since the owner's 
condition has changed, i.e., the deaf-mute was cured, the 
minor grew up, and so forth, the ox’s behavior may have 
changed as well. Therefore, it can no longer be considered 
forewarned. 
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Rather, what did Sumakhos mean by saying that it retains its 

status of innocuousness [betammuto]? He meant that it retains 

its completeness [bitmimuto], as we do not reduce its owner’s 

share of it by collecting compensation from the sale of its body. 
Rather, the injured party must wait until the owner becomes com- 
petent or returns. Apparently, the court does not appoint a steward 

for the owner of an innocuous ox to enable the injured party to 

collect damages from its body. And the Rabbis, who disagree with 

Sumakhos, say that the court appoints a steward for the owner and 

renders the ox forewarned in the presence of the steward. Appar- 
ently, they hold that the court does appoint a steward for the owner 
of an innocuous ox to enable the injured party to collect damages 

from its body. 


The Gemara asks: And in the latter clause of the baraita, with regard 
to what principle do they disagree? The Gemara answers: The dif- 
ference between them is with regard to whether a change of custody 
changes the status" of the ox. Sumakhos holds that a change of 
custody changes the status of the ox, whereas Rabbi Yosei holds 
that a change of custody does not change it; rather, itis determined 
by the actions of the ox itself, regardless of its custody. 


§ The Sages taught in a baraita: With regard to an ox that gored 
that belonged to a deaf-mute, an imbecile, or a minor, Rabbi 
Ya’akov pays half the cost of the damage. 


The Gemara asks: What did Rabbi Ya’akov do that he should pay 
for the damage? Rather, emend the baraita and say: Rabbi Ya'akov 
says that he pays half the cost of the damage. 


The Gemara asks: With what are we dealing? If it is with regard to 
an innocuous ox, isn’t this obvious? Everyone else also holds that 
one pays half the cost of the damage caused by their ox that gored, 
so what is the novel element of Rabbi Ya’akov’s statement? And if 
it is with regard to a forewarned ox it is unclear why the owner pays 
half the cost of the damage, as if it is a case where he provided 
adequate safeguarding for it he is not required to pay at all, and 
if it is a case where he did not provide adequate safeguarding 
for it he is required to pay the entire cost of the damage. 


Rava said: Actually, Rabbi Ya’akov stated his ruling with regard to 
a forewarned ox, and here we are dealing with a case where he 
provided reduced safeguarding and did not provide superior 
safeguarding for it. 


And Rabbi Ya’akov holds in accordance with the opinion of Rabbi 

Yehuda, who says that when an oxis rendered forewarned the liabil- 
ity for its element of innocuousness remains in place. In other 
words, with regard to half of the damages, it is treated like an innocu- 
ous ox, and it is treated as a forewarned ox only with regard to the 

other half of the damages. Therefore, half the cost of the damage is 

still collected from the proceeds of the sale of its body. And further- 
more, with regard to another issue Rabbi Yaakov holds in accor- 
dance with the opinion of Rabbi Yehuda, who says that although 

superior safeguarding is necessary for an innocuous ox, reduced 

safeguarding is sufficient for a forewarned ox. Consequently, one 

who safeguards his forewarned ox in this manner is exempt from 

paying the additional half that he would be liable to pay due to the 

ox’s forewarned status. He is liable with respect to the half that he 

pays due to its remaining element of innocuousness. 


And Rabbi Yaakov also holds in accordance with the opinion of 
the Rabbis, who say that the court appoints a steward for the 
owner of an innocuous ox to enable the injured party to collect 
damages from its body. Therefore, Rabbi Yaakov rules that in the 
case in the baraita, where a forewarned ox owned by a halakhically 
incompetent person is safeguarded in a reduced fashion, half the 
cost of the damage must be paid from the proceeds of the sale of 
its body. 
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Abaye said to Rava: But do Rabbi Yehuda and Rabbi Ya’akov not 
disagree with regard to this matter? But isn’t it taught in a baraita 
that with regard to an ox of a deaf-mute, an imbecile, or a minor, 
that gored, Rabbi Yehuda deems the owner liable, and Rabbi 
Ya’akov says that he pays only half the cost of the damage? Rabba 
bar Ulla says: There is no disagreement here; Rabbi Ya'akov merely 
explained what Rabbi Yehuda deems him liable to pay. 


The Gemara asks: And according to Abaye, who says that Rabbi 
Ya'akov and Rabbi Yehuda disagree, with regard to what principle 
do they disagree? 


The Gemara answers: Abaye could have said to you that here we 
are dealing with a forewarned ox whose owner did not safeguard 
it at all and that is consequently liable for the full cost of the 
damage. 


And Rabbi Ya’akov holds in accordance with the opinion of Rabbi 
Yehuda with regard to one issue and disagrees with him with 
regard to one issue. He holds in accordance with the opinion of 
Rabbi Yehuda with regard to one issue, as Rabbi Yehuda holds 
that when an ox is rendered forewarned its element of innocuous- 
ness remains in its place, and Rabbi Yaakov agrees. And he dis- 
agrees with him with regard to one issue, as Rabbi Yehuda holds 
that the court appoints a steward for the owner of an innocuous 
ox to enable the injured party to collect damages from its body, 
whereas Rabbi Ya’akov holds that the court does not appoint 
a steward. Therefore, the owner is exempt from paying the half 
for which he would be liable due to the ox’s element of innocuous- 
ness, and pays only the half damages he is liable to pay due to its 
forewarned status." 


Rav Aha bar Abaye said to Ravina: Granted, according to Abaye, 
who says that they disagree, the explanation works out well. But 
according to Rava, who says that they do not disagree, instead of 
interpreting the baraita as referring to a forewarned ox, he should 
have interpreted it as referring to an innocuous ox. 


‘There are two scenarios in which the baraita could be interpreted 
as referring to an innocuous ox. If one wants to interpret it in 
accordance with the opinion of Rabbi Yehuda, it can be discussing 
a case where he provided reduced safeguarding for it and did 
not provide superior safeguarding for it. If one wants to interpret 
it in accordance with the opinion of Rabbi Eliezer ben Ya’akoy, it 
can be discussing a case where he did not provide safeguarding 
for it at all. 


As it is taught in a baraita: Rabbi Eliezer ben Ya’akov says: With 
regard to both an innocuous ox and a forewarned ox whose 
owner provided reduced safeguarding for them, he is exempt. 
The owner is liable only if he did not safeguard them at all. And 
accordingly, Rabbi Ya’akov teaches us this, that the court appoints 
stewards for the owners of an innocuous ox to enable the injured 
party to collect damages from the proceeds of the sale of its body. 


Ravina said to him that this is what Rava was saying by interpreting 
Rabbi Ya'akov’s statement with regard to a forewarned ox: Rabbi 
Ya'akov stated one matter containing two elements of reasoning 
[ta'ama]" in accordance with Rabbi Yehuda’s opinion, namely, that 
a forewarned ox retains its element of innocuousness, and that 
reduced safeguarding is sufficient for a forewarned ox. 


NOTES 
And pays only the half he is liable to pay due to its 
forewarned status - 7107 xp xx obwn xd): Rava 
does not accept this explanation because the expression: 
Half damages, generally refers to what is paid from the 
value of the body of an innocuous ox (Josafot). 


NOTES 


One matter containing two ta‘ama - 72 KT NIN 
ayo min: According to Rashi, ta’ama here means issue 
or matter. The first issue taught in the baraita, accord- 
ing to Rava's interpretation, is that Rabbi Ya'akov accepts 
Rabbi Yehuda’s opinion with regard to two halakhot, and 
the second is that the court appoints a steward for an 
innocuous ox. In Tosefot Rabbeinu Peretz, the word ta‘ama 
is understood in reference to an element of reasoning, 
and it is referring to Rabbi Yehuda’s rulings with which 
Rabbi Ya'akov concurs. 
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NOTES 


Ravina said, etc. — 131 Wax XXI: The early commentaries 
explain Ravina's statement as a support for Rava’s explana- 
tion of the first baraita. By interpreting the second baraita 
as relating to an entirely different issue, Ravina interprets it 
in a manner that does not contradict Rava's interpretation 
of the first baraita, without having to resort to Rabba bar 
Ulla's forced explanation that Rabbi Ya'akov was merely 
elaborating on Rabbi Yehuda's statement. 


But they do not pay a ransom - 1313 pobwn px: The 
commentaries ask why the steward is not liable to pay 
the ransom, as the ox was under his custody and the 
responsibility therefore was his. The Ra’ah answers that 
since incurring liability to pay ransom would result in 
people refraining from accepting the role of steward, the 
Sages exempted a steward from liability for ransom. He 
adds that the steward is not liable to pay on behalf of 
the orphans because, unlike a situation of paying mon- 
etary restitution, minors do not require atonement (Shita 
Mekubbetzet). 


The purpose of ransom is atonement, etc. — 71153 X913 
"131: Tosefot Rabbeinu Peretz lists three practical differences 
between the opinion that the purpose of the ransom is 
atonement and the opinion that it is monetary restitution. 
First, if it is monetary restitution the heirs of the victim 
could waive their rights to it, whereas if it is atonement 
it is the liable party’s obligation to pay it. Second, if it is 
monetary restitution and the liable party does not have 
the funds to pay, he is not required to go to great lengths 
to obtain the necessary funds, but if it is for his atonement 
he must go to great lengths to obtain the funds. Third, 
if it is monetary restitution minor orphans and other 
halakhically incompetent people are liable to pay, but 
if it is for atonement, they are exempt from liability to 
pay, as they do not require atonement. 


HALAKHA 

But they do not pay a ransom — 1515 pawn pr: If an ox 
belonging to minor orphans or to other people who are 
halakhically incompetent is in the custody of a steward, 
and it gores a person and kills him, the steward is not 
required to pay a ransom, even according to the opinion 
that damages are collected from his property. The reason 
is that the purpose of ransom is atonement, and these 
owners do not require atonement (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 10:6). 


BACKGROUND 
Ransom - 1943: This term is used to describe the pay- 
ment that the Torah imposes on one whose animal has 
killed a Jew (see Exodus 21:30), as he thereby redeems 
his soul from death at the hand of Heaven. This payment 
is imposed only if the animal had already perpetrated a 
series of attacks, as its owner should have taken precau- 
tions to restrain it. The verse describes the penalty as the 
“redemption of his life” (Exodus 21:30). 
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Ravina himself said" a different explanation of the baraita: The 

practical difference between Rabbi Yehuda and Rabbi Ya'akov is 

with regard to whether a change of custody changes the status of 
the ox. For example, in a case where the ox was forewarned while 

in the custody of the steward and subsequently the deaf-mute 

regained his hearing, or the imbecile became halakhically com- 
petent, or the minor reached majority, and the ox returned to its 

owner's custody. Rabbi Yehuda holds that it is still in its previous 

status, the change of custody notwithstanding, and that therefore 

the owner is liable for the full cost of the damage. By contrast, 
Rabbi Ya'akov holds that the change of custody changes the status 

of the ox, which reverts to innocuousness, and so the owner pays 

only half the cost of the damage. 


§ The Sages taught in a baraita: Stewards are liable to pay from 
their superior-quality property for damage caused by forewarned 
oxen under their custody, but they do not pay a ransom" if the 
oxen killed a person. 


The Gemara asks: Who is the tanna who taught that the purpose 
of ransom is atonement’ for the owner of the ox, and that there- 
fore a minor orphan’s steward is exempt from liability to pay it, as 
orphans are not subject to the obligation of atonement since they 
are not morally responsible? 


Rav Hisda said: It is Rabbi Yishmael, son of Rabbi Yohanan 
ben Beroka. As it is taught in a baraita: The verse: “If a ransom 
is imposed upon him, then he shall give for the redemption 
of his life” (Exodus 21:30), is referring to the monetary value of 
the injured party. Rabbi Yishmael, son of Rabbi Yohanan ben 
Beroka, says: The ransom corresponds to the monetary value of 
the one liable for the damage. 


What, do they not disagree with regard to this very issue? In other 
words, the Rabbis hold that ransom is monetary restitution for 
the damage caused, and therefore the heirs of the victim must be 
paid the monetary value of the victim. And Rabbi Yishmael, son 
of Rabbi Yohanan ben Beroka, holds that ransom is atonement 
for causing the death of a person. Accordingly, the amount of the 
ransom is the monetary value of the one liable, since, from the 
perspective of his moral responsibility for the incident, he deserves 
to pay with his life. Although the court does not impose capital 
punishment, his atonement is through payment of his own value. 


Rav Pappa said: No, it is possible that according to everyone 
ransom is atonement, and here they disagree with regard to 
this issue: The Rabbis hold that we evaluate the amount that 
is appropriate for atonement according to the monetary value 
of the injured party, and Rabbi Yishmael, son of Rabbi Yohanan 
ben Beroka, holds that we evaluate it according to the value of 
the one liable for the damage. All agree that the purpose of the 
ransom is atonement. 


The Gemara elaborates: What is the reasoning of the Rabbis? 
Imposing is stated in the later verse: “If ransom is imposed upon 
him” (Exodus 21:30), and imposing is stated in the earlier verse, 
concerning a person who injures a pregnant woman, causing her 
to miscarry: “He shall be punished as the husband of the woman 
shall impose upon him” (Exodus 21:22). This verbal analogy indi- 
cates comparison of the two halakhot: Just as there, with regard to 
compensation for causing miscarriage, the evaluation is according 
to the monetary value of the injured party, i.e., the fetus, so too 
here, the ransom is according to the value of the injured party. 


And Rabbi Yishmael, son of Rabbi Yohanan ben Beroka, holds 

that the fact that it is written: “And he shall give for the redemp- 
tion of his life,” indicates that the ransom is redemption of the life 

of the ox’s owner, and its amount should accordingly be the owner's 

monetary value. 
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And the Rabbis would respond to this reasoning that indeed, the 
phrase: “For the redemption of his life,’ is written, indicating 
that the purpose of the ransom is redemption of his life. Never- 
theless, when we evaluate the amount he is liable to pay, we 
evaluate it according to the value of the injured party. 


§ Rava was praising Rav Aha bar Ya'akov’ before Rav Nahman, 
saying that he is a great man. Rav Nahman said to him: When 
he happens to come to you, bring him to visit me. 


When Rav Aha bar Ya'akov eventually came to him, Rav Nahman 
said to him: Ask me something. Rav Aha bar Ya'akov asked him: 
Ifan oxbelonging to two partners™ kills a person, how do they 
pay the ransom? 


If this partner pays the ransom in full and that partner also pays 
the ransom in full, it would seem incorrect, as the Merciful One 
states that one ransom shall be paid, but not two ransoms. If 
this partner pays half the ransom and that partner pays half the 
ransom, it would also seem incorrect, as the Merciful One states 
that a full ransom" shall be paid, but not half a ransom. 


While Rav Nahman was sitting and pondering this question, 
Rav Aha bar Yaakov asked him another question. He said to 
him: We learned in a mishna: The court repossesses property 
from those liable to pay their valuations who are delaying their 
payments." But the court does not repossess property from 
those liable to bring sin-offerings and guilt-offerings;" they are 
relied upon to bring their offerings of their own initiative, as it is 
assumed they want to atone for their transgressions (Arakhin 21a). 
In light of this mishna, what is the halakha with regard to those 
liable to pay ransom?" 


Should it be reasoned that since it is atonement, it is similar to 
the cases of a sin-offering and a guilt-offering, which a person 
treats seriously, as it is in his interest to achieve atonement, and 
therefore the court does not need to repossess property from 
him? Or perhaps it should be reasoned that since he is required 
to give the ransom to another person, he considers it a financial 
liability and does not consider it an obligation toward the Most 
High, and consequently he does not treat it seriously enough; 
and therefore the court needs to repossess property from him, 
as he might not pay it. 


Alternatively, it could be reasoned that since he himself did not 
sin but rather it is his property, i.e., his ox, that caused the dam- 
age, he does not treat the matter seriously enough, and there- 
fore the court needs to repossess property from him to ensure 
payment. 


Rav Nahman said to him: Leave me alone. I am still stuck on 
the first question and have no solution, so you must not raise 
further difficult questions. 


HALAKHA 


An ox belonging to two partners - pamw nW by siw: If an 
ox belonging to two partners kills a person, the Rambam rules 
that each partner pays the full ransom, since each one of them 
requires a complete atonement. It is explained in the Maggid 
Mishne that since the dilemma was not resolved in the Gemara, 
the Rambam rules stringently. Although uncertain cases in mon- 
etary law are generally treated leniently, ransom is for atone- 
ment and should therefore be treated stringently (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 10:5). 


Those liable to pay their valuations who are delaying their 
payments — p3% +2»: If one vows to consecrate his valuation, 
i.e., his monetary value, to the Temple treasury, but is not paying 
it, the court repossesses property from him of the amount he 
vowed (Rambam Sefer Hafla‘a, Hilkhot Arakhin 3:14). 


Those liable to bring sin-offerings and guilt-offerings — *2»m 
Dinwxi nice: If one is liable to bring a sin-offering or a guilt- 
offering and is delaying in doing so, the court does not com- 
pel him to bring it, since it is assumed that he wants to gain 
atonement. If one is liable to bring a nazirite’s sin-offering, the 
court does compel him to bring it (Rambam Sefer Avoda, Hilkhot 
Ma‘aseh HaKorbanot 14:17). 


Those liable to pay ransom — 791543 ’2"M: If a person is liable 
to pay ransom, the court repossesses property from him of 
the amount he owes. Since this issue was not resolved in the 
Gemara, the ruling is stringent, as ransom is for atonement and 
is not considered monetary law (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 10:4). 


PERSONALITIES 

Rav Aha bar Ya'akov - 3px? 1a XMX 37: Rav Aha bar 
Ya'akov was a disciple of Rav Huna. He clearly lived a long 
life, as he engaged in halakhic discourse with Abaye and 
Rava, who were born many years after Rav Huna died. He 
resided in the city of Paphunya, where he was the chief 
rabbi, and instituted several ordinances. He is referred to 
in some places as Pappunai, or the one from Paphunya. 
Rava extolled him as being a great man with regard to 
his scholarship in Torah, and Rav Nahman esteemed his 
sharpness as well. Rav Aha bar Ya'akov was also one of the 
most righteous men of his generation in addition to being a 
miracle worker. Several of the Sages of the next generation 
studied under him. 


NOTES 


An ox belonging to two partners, etc. — pam »; why Ww 
"131: This question was raised in light of the opinion that the 
ransom is for atonement. According to the opinion that it is 
monetary restitution, it is divided between the two partners, 
as is any other debt shared by two partners. 


The Merciful One states one ransom - 12% TNX 151d 
KINN: The early commentaries discuss why each of the 
partners would not be liable to pay a full ransom to atone 
or their respective culpabilities. The Ra’avad explains this 
by way of comparison to the statement in tractate Karetot 
(23a) that if two people take part in the same transgression, 
e.g, they share an olive-bulk of forbidden animal fat, neither 
brings an offering to achieve atonement. Josafot and the 
Rashba explain that there is no reason for the heirs of the 
victim to profit from the fact that the belligerent ox belongs 
o two people. 


The Merciful One states a full ransom - “vat bw i> 
TI: The purpose of the ransom is atonement, and if 
he full amount is not paid it does not effect atonement. 
Although there is an opinion that for an innocuous ox that 
gored and killed a person one pays only half a ransom, 
his is because half the cost of the damage is the standard 
iability for the act of an innocuous ox, so half a ransom is 
considered its full ransom. 
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The Sages taught: Even though one who borrows an ox from another 
is generally responsible for damage that it causes, if he borrowed it 
on the presumption that it was innocuous and it gored and caused 
damage, and it was then found to be forewarned, the owner pays 
half the cost of the damage and the borrower pays half the cost of 
the damage. 


If the ox was rendered forewarned in the house of the borrower, i.e., 
it gored three times while in his possession, and he was warned in 
court, and he then returned it to the owner and it subsequently 
gored, the owner pays half the cost of the damage, as with regard to 
him it is still considered innocuous, having become forewarned while 
not in his custody, and the borrower is exempt from paying any 
compensation, since the ox is no longer in his custody. 


The Master said in the baraita: If one borrowed the ox on the pre- 
sumption that it was innocuous and it was found to be forewarned, 
the owner pays half the cost of the damage and the borrower pays 

half the cost of the damage. The Gemara asks: But why should the 

borrower pay at all? Let him say to the owner: I borrowed an ox; I 

did not borrowa lion. I did not accept responsibility for safeguarding 

a forewarned ox, which behaves violently like a lion. 


Rav said: Here we are dealing with a case where the borrower was 
aware at the time he borrowed it that it was a goring ox" and liable 
to cause damage. 


The Gemara asks: But if that is the case, let him say to the owner: 
Even though I knew that it was a goring ox, nevertheless, I borrowed 
an innocuous ox. I did not intend to borrow a forewarned ox and 
thereby accept responsibility for safeguarding an ox for which one 
must pay the full cost of its damage. 


The Gemara answers that the borrower is liable because the owner 
can say to him: Ultimately, even if it was innocuous, you would be 
required to pay half the damages. Therefore, now too, go pay half 
the damages. 


The Gemara asks: But if that is the case, let the borrower say to the 
owner: If it was innocuous, the damages would be paid from the 
proceeds of the sale of the body of the ox, not from my property. 


The Gemara answers: The borrower cannot say this, because the 
owner can say to him: Ultimately, would you not have been 
required to pay me back the full value of my ox?™" As a borrower 
you are obligated to return the ox to me in the same condition that 
you borrowed it. Even if compensation was collected from the pro- 
ceeds of its sale you would still have been required to return its full 
value to me. Therefore, in any event you would effectively be paying 
for the damage, so you are not losing anything from the fact that 
the ox is forewarned. 


The Gemara asks: But if that is the case, let the borrower say to him: 


NOTES 


Where the borrower was aware that it was a goring ox - vanw 
3a sym ja: Rashi explains that the borrower knew that the ox 
had gored but not that it had gored three times. Other commen- 
taries explain that he even knew that the ox had gored several 

times but did not know that the owner had been warned three 

times, thereby rendering the ox forewarned (Torat Hayyim). 


Would you not have been required to pay me back my ox, 
etc. -navP nhw mya xin i) a: Tosafot raise a difficulty 


Would you not have been required to pay me back my ox — Fi 
mp by mya NTA wd: Ifa bailee safeguards another person's 
innocuous ox and the ox causes damage, and the court collects 
half the cost of the damage from the value of the ox, the bailee 
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HALAKHA 


with this answer, as in the case of an innocuous ox compensation 
is paid only from the proceeds of the sale of the ox, and if it is 
worth less than half the cost of the damage, that is all the owner 
is liable to pay. In this case, however, where the ox is forewarned, 
even if the damage is more than the value of the belligerent ox 
the borrower is liable to pay from his property. They answer that 
the baraita apparently means that the borrower is liable to pay 
half the cost of the damage only if it does not exceed the value of 
the ox that he borrowed (see Tosefot Rabbeinu Peretz). 


must compensate the ox’s owner for the lost value (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 4:12; Shulhan Arukh, Hoshen 
Mishpat 396:8). 
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If the ox was innocuous, I would have admitted my liability and 
would thereby have been exempt. A fine is imposed only as 
result of the testimony of two witnesses; if the offender admits his 
liability, no fine is imposed. Therefore, since the liability to pay 
half the cost of the damage for the act of an innocuous ox is a fine, 
the borrower could have rendered himself exempt from liability 
through admission. 


And even according to the one who says that payment of half 
the damage is considered monetary restitution, not a fine, and 
therefore his admission would not have rendered himself exempt 
from liability, let the borrower say to him: If the ox was innocuous, 
I would have smuggled it out to the marsh [agma]"® so that the 
injured party would not find it in my possession. He would then be 
unable to collect damages from me, since he can collect payment 
only from the proceeds of the sale of the ox. By contrast, compen- 
sation for damage caused by a forewarned ox can be collected from 
all of the owner's property, and the borrower had no way of render- 
ing himself exempt from liability. Therefore, it is unclear why the 
borrower is liable to pay half the cost of the damage. 


The Gemara answers: Rather, here we are dealing with a case where 
the court seized the ox first," before the borrower had the chance 
to admit his liability or to smuggle the ox to the marsh. Therefore, 
the borrower cannot claim that he would have been able to render 
himself exempt from liability. 


The Gemara asks: If so, why does the owner pay half the cost of the 
damage? Let him say to the borrower: You let my ox be seized by 
the court, with whom I cannot engage in litigation in an attempt 
to reach a compromise; the court collects full payment, and you are 
responsible for this situation. Therefore, you should pay the entire 
amount. The Gemara answers that the owner is liable to pay because 
the borrower can say to him: If I would have returned it to you, 
would the court not have taken it from you? 


The Gemara asks: But if that is the case, let the owner say to him 
in response: If you would have returned it to me I would have 
smuggled it to the marsh, and the court would not have been 
able to seize it. The Gemara answers: The owner cannot say this, 
because the borrower can say to him: Ultimately, would the injured 
party not then have received payment from your superior-quality 
property, as is the halakha in the case of a forewarned ox, where 
the compensation paid is not only from the proceeds of the sale of 
the belligerent ox? 


The Gemara comments: This explanation works out well in a case 
where the owner has other property from which compensation can 
be collected, besides the ox. But where he does not have other 
property, what is there to say? In that case, the borrower has in fact 
caused him loss. 


The Gemara answers: The reason the borrower is exempt is because 
he can say to the owner: Just as I am indebted to you, to return 
your ox to you, so too, I am indebted to that injured party to whom 
you owe compensation. This is due to the ruling of Rabbi Natan." 


HALAKHA 


Where the court seized the ox first — KYT 2 DYTPN 7133 
PDAM: If one borrowed an ox on the presumption that it is 


innocuous and subsequently discovered that it is forewarned, 


the Rambam rules that if he knew in the first place that it was 
a goring ox, the owner pays half the cost of the damage and 
the borrower pays half the cost of the damage. But if he did 


not know that it was a goring ox, he is exempt, and the owner 
pays the full cost of the damage. According to the Ra’avad the 
borrower pays half the cost of the damage only if the court 
seized the ox (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 4:8 
and Maggid Mishne and Kesef Mishne there). 


NOTES 


would have smuggled it out to the marsh - sap mI 
xxx =: The Ra'avad asks how this would have “saved him 
rom having to pay, as he clearly would not have left the ox 
in the marsh permanently, and the court would have ordered 
him to pay upon his return. The Ra'avad answers that he could 
have slaughtered it there or sold it secretly to another person. 

Tosafot raise a fundamental question: Given that according 
o halakha the owner must pay compensation to the injured 
party, why should a claim that he could have avoided payment 
by nefarious means be accepted in court? Furthermore, the 
court would have punished him for this behavior. They answer: 
Although he could have smuggled the ox to the marsh to 
induce the plaintiff to compromise with him rather than to 
avoid payment entirely, now he does not have even this small 
leverage. 


lam indebted to that ees pary due to the ruling of 
pertaining to Rabbi Natan’s ‘ane: are derived from this state- 
ment. The Rashba derives that the ruling is limited to a case 
where the middleman does not have any property with which 
0 pay his creditor. If he has property, his creditor cannot collect 
he debt from the third party who owes him money, accord- 
ing to the principle that a debt is not collected from liened 
property that has been sold if the debtor has unsold property. 
tis derived in Tosefot Rabbeinu Peretz that Rabbi Natan’s ruling 
applies not only to loans but to deposits as well. Furthermore, 
it is inferred that the latter debtor can repay his debt to the 
ormer creditor even when his immediate creditor, the middle- 
man, objects to this (see Rashba). 


BACKGROUND 

Marsh [agma] - saat: The Aramaic word agma, like its 
Hebrew counterpart agam, refers to a marsh, a place next to 
a river or a pond that is abundant in vegetation such as reeds, 
low trees, and grass. These are damp areas with a variety of 
plants that thrive in wet conditions. Owing to the fact that the 
region of Babylonia is flat, with a large amount of river erosion, 
it has many swamps, creating marshes. These marshes, being 
swampy, boggy areas, and occasionally being flooded when 
the rivers overflow, were areas of ownerless land but were 
often used as grazing pasture for animals. 
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One is owed one hundred dinars by another - mesh 
m ivana: If Levi owes Shimon one hundred dinars, and 
Shimon owes Reuven the same sum, then the money is col- 
lected from Levi and transferred directly to Reuven. It makes 
no difference whether Levi owed the money to Shimon 
when Shimon became indebted to Reuven, or only after- 
ward. This halakha applies to monetary debts, whether due 
to a loan, a sale, or a rental, in accordance with the opinion 
of Rabbi Natan. The Shakh, citing the Or Zarua, says that 
this also applies to a deposit or to a liability due to theft. It 
is stated in the Shulhan Arukh that this principle does not 
apply if Shimon has other property with which to pay his 
debt to Reuven, as is implied in the Gemara here (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 2:6; Shulhan Arukh, 
Hoshen Mishpat 86:1-2). 


Was rendered forewarned in the house of the borrower — 
Sxiw 2a YY: If an innocuous ox is rendered forewarned 

while in the custody of a borrower, when the borrower 
returns it to its owner it reverts to its status of innocuousness, 
as its custodian was changed. Therefore, if the ox then gores 

and causes damage, the owner pays half the cost of the dam- 
age and the borrower is exempt, having already returned it. 
This ruling is in accordance with the opinion of Rav Pappa, 
who maintains that a change of custody changes the ox’s 

status (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 4:9). 


A change of custody changes the status of the ox — mw 
TWA: If an ox is rendered forewarned and is subsequently 
sold or given as a gift, it reverts to its previous status of 
innocuousness, as a change of custody changes the status 
of the ox. If it is lent or transferred to a bailee for safekeeping, 
it retains its current status, in accordance with the opinion 
of Rav Pappa that this is not regarded as a change in custody 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 6:6). 


A stadium ox...with regard to sacrificing it on the altar - 
nan 109.. P TOST qiw: If an animal is used for sport and 

induced to gore until it kills a person, it is not disqualified 

from being brought as an offering, as it is considered a victim 

of circumstances beyond its control. This ruling is in accor- 
dance with the opinion of Rav, whose opinion is accepted in 

his disputes with Shmuel with regard to ritual law (Rambam 

Sefer Avoda, Hilkhot Issurei Mizbe‘ah 4:3). 
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As it is taught in a baraita that Rabbi Natan says: From where is 
it derived that if one is owed one hundred dinars by another,” 
and the other person, i.e., the debtor, is owed one hundred dinars 
by another person, the court appropriates payment from that 
latter debtor and gives the money directly to this first creditor, 
without going through the middleman, who is both the first debtor 
and the second creditor? The verse states, with regard to returning 
stolen property: “And he gives it to the one with regard to whom 
he is guilty” (Numbers 5:7), indicating that there is a situation 
where the liable party pays a third party to whom his creditor owes 
money in turn. 


It is stated at the end of the baraita cited earlier (40a): Ifthe ox was 
rendered forewarned in the house of the borrower,” and the 
borrower then returned it to the owner and it subsequently gored, 
the owner pays half the cost of the damage and the borrower is 
exempt from paying any compensation. 


The Gemara asks: The last clause of that baraita indicates that a 
change of custody changes the status of the ox; if it was rendered 
forewarned while in the borrower’s possession and was then 
returned to its owner, the owner pays only half the cost of the 
damage for any subsequent damage it might cause, as it is no longer 
considered forewarned. By contrast, the first clause of the same 
baraita, which teaches that the ox retains its status as forewarned 
even after being borrowed, indicates that a change of custody does 
not change the status of the ox. 


Rabbi Yohanan said: This baraita is disjointed [tavra]. The tanna 
who taught this clause did not teach that clause. 


Rabba said: From the fact that the first clause follows the opinion 
that a change of custody does not change the status of the ox, it 
is inferred that the last clause also follows the opinion that a 
change of custody does not change its status. And this is the 
reason that in the last clause the ox reverts to its status of innocu- 
ousness: It is because the owner can say to the borrower: It is not 
in your power to render my ox forewarned, as I did not give it 
to you with that intention and it was your negligence that caused 
the change in its status. Therefore, the owner is not liable to 
pay additional compensation that results from the status the ox 
acquired under the custody of the borrower. 


Rav Pappa said: From the fact that the last clause follows the 
opinion that a change of custody changes the status of the ox," it 
is inferred that the first clause also follows the opinion that a 
change of custody changes its status. And this is the reason that 
in the first clause the ox is considered forewarned even when in 
the custody of the borrower: It is because wherever it goes, the 
name of its owner is upon it. Since it was rendered forewarned 
under its owner’s custody, with whom it remains identified, it is 
not considered to have undergone a change of custody. 


§ The mishna teaches that a stadium ox is not liable to be put to 
death, since it was trained to gore. A dilemma was raised before 
the Sages: If an ox kills a person it may not be brought as an offer- 
ing, even ifit is not put to death. Ifa stadium ox kills a person, what 
is the halakha with regard to sacrificing it on the altar?" 


NOTES 


What is the halakha with regard to sacrificing it on the altar— an offering. In Shmuel’s opinion, although one who performs 


a transgression due to circumstances beyond his control is 


naw rah yma: It is explained in the Nahalat Moshe that the 
fundamental dispute between Rav and Shmuel is with regard 
to the status of a transgression performed due to circumstances 
beyond one's control. According to Rav, such a transgression 
is not considered to have been performed at all. Therefore, 
not only is the ox not put to death, it is fit to be brought as 


exempt from any liability, in both human law and the laws of 
Heaven, the action itself is still attributed to him. Therefore, a 
stadium ox that gores and kills a person is disqualified from 
being brought as an offering. 
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Rav says that it is fit to be brought as an offering, and Shmuel 
says that it is disqualified. Rav says that the oxis fit because it acted 
due to circumstances beyond its control, as goring is what it was 
trained to do; and Shmuel says that it is disqualified as, in any 
event, a transgression was committed through it. 


The Gemara raises an objection from a baraita that interprets the 
verse: “You shall bring your offering from the cattle, even from the 
herd or from the flock” (Leviticus 1:2). The phrase “from the cattle” 
is mentioned to exclude an animal that engaged in bestiality and 
an animal that was the object of bestiality from eligibility to be 
brought as an offering. The phrase “from the herd” is mentioned 
to exclude an animal that had been worshipped as a god." “From 
the flock” is mentioned to exclude an animal that had been set 
aside for idol worship." The additional conjunction “or,” in the 
phrase “or from the flock” is mentioned to exclude an animal that 
gores a person, killing him." 


The baraita continues: Rabbi Shimon said: If it is stated that 
an animal that engaged in bestiality is disqualified from being 
brought as an offering, why is it stated that an animal that gores is 
disqualified?" And if it is stated that an animal that gores is disquali- 
fied, why is it stated that an animal that engaged in bestiality is 
disqualified? 


He explains: It is because there is a stringency pertaining to an 
animal that engaged in bestiality that does not pertain to one that 
gores, and, conversely, there is a stringency pertaining to an ani- 
mal that gores that does not pertain to an animal that engaged in 
bestiality. 


He clarifies: With regard to an animal that engaged in bestiality, 
the Torah renders a case where it" is a victim of circumstances 
beyond its control like a case where it acted willfully, as it is dis- 
qualified in either case. By contrast, with regard to an animal that 
gores, the Torah does not render a case where it is a victim of 
circumstances beyond its control like a case where it acted will- 
fully. Conversely, with regard to an animal that gores, its owner 
pays the ransom; whereas the owner of an animal that engaged in 
bestiality does not pay a ransom. Therefore, the Torah had to 
state that an animal that engaged in bestiality is disqualified and 
had to state that an animal that gores is disqualified. 


The Gemara explains the objection: In any event, the baraita 
teaches that with regard to an animal that engaged in bestiality, the 
Torah renders a case where it is a victim of circumstances beyond 
its control like a case where it acted willfully. By contrast, with 
regard to an animal that gores, the Torah does not render a case 
where it is a victim of circumstances beyond its control like a 
case where it acted willfully. With regard to what halakha is this 
stated? Is itnot with regard to the animal’s eligibility to be brought 
as an offering? Accordingly, a stadium ox, which is considered a 
victim of circumstances beyond its control, is fit to be brought as 
an offering, contrary to Shmuel’s opinion. 


HALAKHA 


An animal worshipped as a god - 13X37: If an animal was wor- 
shipped as a god, whether by its owner or another person, and 
whether this was done willingly or under duress, or intentionally or 
unintentionally, it is disqualified from being brought as an offering 
(Rambam Sefer Avoda, Hilkhot Issurei Mizbe‘ah 4:6). 


An animal set aside for idol worship — m¥ va: The Rambam 
rules that if an animal was set aside for idol worship, and some act 
of idolatry was performed with it, e.g., shearing it as an idolatrous 
ritual, it is disqualified from being brought as an offering. The 
Ra'avad maintains that merely being set aside for idol worship 
disqualifies it, even if no action was performed with it. The ox is 
disqualified only if it was set aside for idol worship by its owner 
(Rambam Sefer Avoda, Hilkhot Issurei Mizbe’ah 4:4-5). 


An ox that gores, with regard to sacrificing it on the altar - mya 
nam paw: If an animal kills a person in the presence of one wit- 
ness who is not contradicted by its owner, or if the owner himself 
testifies to this, the animal is disqualified from being brought as 
an offering (Rambam Sefer Avoda, Hilkhot Issurei Mizbe'ah 4:1). 


An animal that engaged in bestiality, the Torah renders it, 
etc. = 131 j2 MWY Yair: An animal that engages in bestiality with 
a woman or man is disqualified from being brought as an offering 
in any case, whether or not the woman or man is its owner, and 
whether the animal's act was willful, unintentional, or even under 
duress (Rambam Sefer Avoda, Hilkhot Issurei Mizbe‘ah 4:5). 
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NOTES 


An animal set aside for idol worship — nypa: Some 
commentaries maintain that merely designating an 
animal to be worshipped as a god, or to be offered for 
idol worship, is sufficient for the halakhot of these types 
of animals to apply to it (Meiri). Most commentaries 
agree that some additional action is required for these 
halakhot to apply. The Rashba derives from the Gemara 
in tractate Temura (29a) that, according to one opinion, 
since there is no concept of consecration with regard 
to idol worship, an animal set aside for idol worship is 
disqualified from being sacrificed as an offering only if 
it was set aside for seven years. According to another 
opinion, it is disqualified from being sacrificed as an 
offering only if it was transferred to the priests of the 
idolatrous sect and was fattened by them. 


Why is it stated that an animal that gores is disqua- 
lified — maiz vaga ma: The tanna does not find it neces- 
sary to explain why the cases of an animal that was 
worshipped or set aside for idol worship are stated, as, 
although it is prohibited to derive benefit from these 
animals, they are not put to death (Josafot). Further- 
more, these animals did not perform the forbidden 
action themselves. Therefore, their disqualification from 
being brought as offerings must be derived specifically 
from the verse. 
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HALAKHA 


In that case of an animal killing with its horn its intention 
is to cause injury — pray inma pp: An ox is not put to 
death for killing a person unless its objective was to injure 
him, but the owner is still liable to pay ransom (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 10:9). 


An ox trampled a child with its foot - vas by myw bra 
piva: If one’s animal enters the courtyard of another and 
tramples a child while walking, thereby killing it, the owner 
is liable to pay ransom (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 10:13). 


258 


BAVA KAMMA `: PEREK IV: 41A ° Nn ATT p 


7877 87 


ADI NIN WT NAMED 2237 
wh pep DAN fa ey xb nats 
mops pis rb) DPN MPI DINK 

woah asd big lana 


i1 ny obwn - main wx 
D ADIDT NN own iwy - yah 
4 m0 abun myn xing 24 

maa Shep ban xpa abup 


NITIN AUP K7) YIT NON) 
abop xY own - ta obwn 
IKIT 


Ky ayay obiyh sax ax 
bop KI D ayn bop 
KPIT 


Jo ynwa xp sgt AIPA IKA 


Mop) Aart obiy) sox Ka 


papa AWP TR: T? NVP NPT 
inma pp Maa ayon Y ma 
iayy mead INM NI prim 

AIT 


aa by mort dna 2b nna 
abn 2 rare (pean wna pin 
DID nbn K- KID „ai> 


The Gemara answers: No, it is with regard to the animal being put 
to death, i.e., the ox is not killed if it is a victim of circumstances 
beyond its control. 


So too, it is reasonable, as if you say that the ruling of the baraita 
is with regard to the animal’ eligibility to be brought as an offering, 
how can the baraita state the following: By contrast, with regard to 
an animal that gores, the Torah does not render a case where it is 
a victim of circumstances beyond its control like a case where it 
acted willfully. Neither are circumstances beyond its control 
written in that context, nor is its willingness written; the issue is 
not mentioned in the Torah at all. Rather, is the ruling of the baraita 
not stated with regard to the animal being put to death, where this 
distinction is indicated in the Torah? The mishna interprets the 
phrase: “And if an ox gores” (Exodus 21:28), as indicating that the 
ox is not put to death in a case where it is induced to gore; therefore, 
this distinction is mentioned in the Torah with regard to the animal 
being put to death. Accordingly, the baraita does not address the 
topic of dispute between Rav and Shmuel. 


§ The Master said in the same baraita: With regard to an animal 
that gores, its owner pays the ransom, whereas the owner of an 
animal that engaged in bestiality does not pay a ransom. What 
are the circumstances under which the owner of an animal that 
engaged in bestiality is not liable to pay the ransom? If we say that 
it is when the animal engaged in bestiality with a woman and 
killed her in the process, what is the difference to me whether it 
killed her with its horn, and what is the difference to me whether 
it killed her through bestiality? 


And rather, if the baraita is referring to a case where the animal 
engaged in bestiality with her but did not kill her, in that case, this 
halakha that he does not pay a ransom is simply due to the fact 
that it did not kill her, so paying ransom is irrelevant; it is not a 
feature associated with the halakhot of an animal that engaged in 
bestiality. 


Abaye said: Actually, it is referring to a case where the animal 
engaged in bestiality with her but did not kill her, and it is still 
noteworthy that its owner is not liable to pay ransom, as the woman 
was brought to court, and they executed her for her transgression. 
Lest you say 


that the ox should be considered like one that killed her, as it was 
the reason for her execution, and therefore its owner should be 
liable to pay a ransom, the baraita teaches us that this is not the case. 


Rava said: Actually, it is a case where the animal engaged in bes- 
tiality with her and killed her in the process. And as for the dif- 
ficulty you pose: What is the difference to me whether it killed her 
with its horns, and what is the difference to me whether it killed 
her through bestiality, the answer is that in that case of an animal 
killing with its horn, its intention is to cause injury," whereas in 
this case of killing through bestiality its intention is to achieve its 
own pleasure. 


The Gemara asks: With regard to what other case would Abaye and 
Rava disagree? They disagree with regard to a case where an ox 
trampled a child with its foot," killing it, in the courtyard of the 
injured party. According to Abaye, the owner pays the ransom, as 
he holds that ransom is paid even if the animal’s objective was not 
to cause injury or death. According to Rava, he does not pay the 
ransom. 
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It is taught in a baraita in accordance with the opinion of Rav: 
A stadium ox that killed a person is not liable to be put to death 
and is fit to be sacrificed as an offering on the altar, because it is 
as though it was compelled to behave in this manner. 


MI S HN A With regard to an ox that gored a person 


and the person died," if the ox was fore- 
warned its owner pays ransom, but if it was innocuous he is 
exempt from paying the ransom. And both this forewarned ox 
and that innocuous ox are liable to be put to death for killing a 
person. And the same halakha applies in a case where the animal 
killed a boy" and the same applies in a case where it killed a 
girl. If the ox gored and killed a Canaanite slave" or a Canaanite 
maidservant, its owner gives the victim’s master thirty sela, 
whether he was a slave worth one hundred maneh, i.e., one 
hundred silver dinars, or worth only one dinar. 


G E M ARA The Gemara asks: But since we kill the ox 


for killing a person when it is still consid- 
ered innocuous, how can you find a case of a forewarned ox 
killing a person?” 


Rabba said: Here we are dealing with a case where in three 

instances of attacking people, the court assessed that had the 

people not escaped, the ox would certainly have killed them. There- 
fore, despite the fact that the ox did not kill anyone, it now has the 

status of a forewarned ox. 


Rav Ashi said: Such an assessment is not worth anything. Since 
the ox did not actually kill them, it is not rendered forewarned even 
if it intended to kill. Rather, here we are dealing with a case where 
it endangered the lives of three people by goring them, and they 
all died only after the third goring. Therefore, the ox had not been 
put to death. 


Rav Zevid said: The mishna is discussing a case where it killed 
three animals, which is sufficient to render the ox forewarned but 
for which it is not put to death. 


The Gemara asks: But is an animal that is forewarned with regard 

to animals considered forewarned with regard to people as well? 

Certainly it is not. Rather, Rav Shimi said: The mishna is discuss- 
ing a case where it killed three gentiles, for which the animal is 

not put to death. 


The Gemara asks: But is an animal that is forewarned with regard 
to gentiles" considered forewarned with regard to Jews as well? 
Rather, Rabbi Shimon ben Lakish said: The mishna is discussing 
a case where it killed three people who had wounds that would 
have caused them to die within twelve months [tereifa]. Since 
they were on the verge of dying anyway, the ox is not put to 
death for killing them. Nevertheless, it is rendered forewarned 
with regard to its future goring and killing of people. 


The Gemara asks: But is an animal that is forewarned with regard 
to a tereifa considered forewarned with regard to an intact person, 
i.e., one who is nota tereifa? Rather, Rav Pappa said: The mishna 
is discussing a case where it killed a person and fled to the marsh, 
then killed again and fled to the marsh, and then killed again and 
fled to the marsh, so the court was not able kill it before it had killed 
three times, rendering it forewarned. 


Rav Aha, son of Rav Ika, said: The mishna is discussing a case 
where the witnesses who had rendered the witnesses who testified 
to the three incidents of goring as conspiring witnesses, result- 
ing in the animal not being put to death, were themselves subse- 
quently proven to be conspiring witnesses" by other witnesses. 
Consequently, the testimonies of the witnesses who testified 
about the incidents of goring were reinstated, rendering the ox 
forewarned. 


HALAKHA 
An ox that gored a person and the person died - viv 
nD DIT Ng maw: If an ox, or any other animal, kills a 
person intentionally, it is put to death by stoning. There is a 
distinction between an innocuous ox and a forewarned ox: 
While no ransom is paid in the case of an innocuous ox, the 
owner of a forewarned ox is liable to pay ransom (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 10:2). 


Gored a slave — tay maz: A person whose ox killed the 
Canaanite slave or Canaanite maidservant of a Jew is liable 
to pay the fine determined by the Torah, which is thirty 
silver Tyrian sela. This is a fixed amount, regardless of the 
slave's monetary value (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 1111). 


How can you find a case of a forewarned ox killing a 
person — ay ATW Wn: Since any animal that kills a 
person is put to death, how is it possible for an animal to be 
rendered forewarned with regard to killing people, thereby 
deeming its owner liable to pay ransom if it kills again? This 
could happen in a case where it killed three gentiles and 
subsequently kills a Jew; or where it killed three Jews who 
had the status of a tereifa and subsequently kills a healthy 
person; or where it killed three times, fleeing each time, 
and on the fourth time it was caught. In addition, if the 
animal endangered the lives of three people, or killed three 
animals, it is rendered forewarned with regard to killing 
people as well. This is in accordance with all the amora’im 
cited in this discussion The Maggid Mishne notes the appar- 
ent contradiction between the Rambam’s opinion here and 
his opinion elsewhere that an animal that is forewarned 
with regard to other animals is not considered forewarned 
with regard to people (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 10:3). 


NOTES 


And the same halakha applies in a case where it killed 
a boy, etc. — 3) 123 13): This halakha is derived from the 
verse: “Whether it has gored a son or has gored a daughter” 
(Exodus 21:31), deeming one liable if his ox kills a minor just 
as if it kills an adult. The reason it is necessary to specify this 
halakha is that one might have thought that since minors 
are not obligated to observe the mitzvot, they are not con- 
sidered to be Jews for all purposes. This halakha applies only 
to children or viable babies, and not to non-viable babies 
(Nimmukei Yosef). 


But is an animal that is forewarned with regard to gen- 
tiles, etc. - 151 mib ‘win: There are several explanations 
for the assumption underlying this question. One possibility 
is that since the owner of the ox is not liable to pay ransom 
for the goring of a gentile, consequently, he does not exer- 
cise additional caution with regard to safeguarding the ox. 
Therefore, the owner of the ox is not considered forewarned. 
Another explanation is that Jews receive greater divine pro- 
tection against injury. Alternatively, it is explained that since 
the ox belongs to a Jew and has become accustomed to 
people dressed as Jews, it does not gore them, but does 
gore gentiles. 


Where the witnesses who had rendered them conspir- 
ing witnesses were proven to be conspiring witnesses — 
pratt naait wame 1333: The second pair of witnesses were 
rendered as conspiring witnesses after the ox gored for 
the third time, causing the ox to be rendered forewarned 
through a single testimony, namely, that of the third pair 
of witnesses. The Penei Yehoshua suggests that all the wit- 
nesses to the first incidents of goring testified in court on 
the same day, thereby rendering the ox forewarned. 
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HALAKHA 

Where the witnesses recognized the owner of the 
ox- awa bya ny para: If the witnesses recognize the 
owner of the ox a not the ox itself, i.e, they saw an ox 
from his herd gore and kill three times, but are not sure 
if it is the same ox that killed the fourth time, since they 
warned the owner that there is an ox in his herd that 
gores and kills, he should have safeguarded the entire 
herd. Since he did not, the owner is liable to pay ransom, 
in accordance with the opinion of Ravina (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 10:3). 


If one slaughtered the ox after its verdict had been 
reached — i397 vaw an) jonw ox: If an ox was sen- 
tenced to be killed by stoning, even if it was slaughtered 
before it was stoned, it is forbidden to eat it or to use its 
flesh for any benefit. One who eats an olive-bulk of its 
flesh is liable to receive lashes (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 11:9 and Sefer Kedusha, Hilkhot 
Ma‘akhalot Assurot 4:22). 


Wherever it is stated, it shall not be eaten - nipa by 
bar x agaw: Whenever the Torah states that one shall 
not eat a certain item, this includes both eating and 
deriving any other benefit, unless there is a verse or an 
oral tradition that explicitly states that only eating, in 
the narrow sense, is intended (Rambam Sefer Kedusha, 
Hilkhot Ma‘akhalot Assurot 8:15). 


NOTES 

And it is prohibited to eat an unslaughtered animal 
carcass — mbox HDX aban: The Ra'ah explains that 
even without this consideration, since the Torah states 
that the ox is liable to be stoned, it clearly may not be 
eaten, since the stoning also serves as punishment for 
the owner. If he were permitted to eat the carcass, this 
would not constitute a severe punishment. 
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The Gemara asks: This explanation works out well if it is assumed 
that the purpose of testifying to the ox’s goring is because we wish to 
establish the ox as forewarned; once the testimony concerning the 
incidents of goring is reinstated, it is established that the ox gored 
three times. But if we wish to warn the man who owns the ox by 
testifying that the animal gored, he could say to the judge, after it is 
established that his ox was forewarned: I did not know that my ox 
was forewarned, since the witnesses had previously been rendered 
conspiring witnesses. The Gemara answers: This is a case where the 
witnesses say: Each time his ox killed a person he was standing by 
it, so that he cannot claim ignorance. 


Ravina said: The mishna is discussing a case where the witnesses 
recognized the owner of the ox" but did not recognize the ox 
itself. Therefore, with regard to the first incidents of goring, they 
testified that it was his ox that gored, but they did not testify with 
regard to the ox itself. That is why the ox was not put to death. Only 
afterward did they realize that this was the ox that had gored three 
times previously. 


The Gemara asks: If so, why is the ox rendered forewarned? What 
could the owner have done to prevent it from goring again, as he did 
not know which of his oxen had gored? The Gemara answers that it 
is rendered forewarned because the court effectively said to him: You 
have a habitually goring oxin your herd, so you must safeguard your 
entire herd. 


§ The mishna teaches: And both this forewarned ox and that innocu- 
ous ox are liable to be put to death. The Sages taught: We learn by 
inference from that which is stated with regard to an ox that killed a 
person: “And if an ox gores a man or a woman, that they die, the ox 
shall be stoned, and its flesh shall not be eaten; but the owner of the 
ox shall be clear” (Exodus 21:28). Don’t I know from this verse that 
the stoning makes it an unslaughtered animal carcass, and it is pro- 
hibited to eat an unslaughtered animal carcass?’ What is the mean- 
ing when the verse states: “Its flesh shall not be eaten”? The verse 
is telling you that even if one slaughtered the ox after its verdict had 
been reached" but before it was stoned, it is still prohibited to eat it. 


I have derived only that one is prohibited to eat it; from where is it 
derived that one is prohibited from deriving benefit from the ox as 
well? The verse states: “But the owner of the ox shall be clear.” 


The Gemara asks: What is the inference? How is this halakha derived 
from the statement that the owner shall be clear? Shimon ben Zoma 
says: This is like a person who says to his friend: So-and-so was left 
clear of his property, and has no benefit from it at all. Similarly, “but 
the owner of the ox shall be clear” means that he may not derive 
benefit from the ox. 


The Gemara asks: And from where is it known that this phrase: “Its 
flesh shall not be eaten,” serves to teach a halakha with regard to a 
case where he slaughtered the ox after its verdict was reached, but 
before it was stoned, and is teaching that one is prohibited to eat it? 
Why not say that it is permitted to eat the ox if he slaughtered it after 
its verdict had been reached. And this phrase: “Its flesh shall not 
be eaten,” serves to teach a halakha with regard to a case where they 
had already stoned it, but not to teach a prohibition against eating it, 
as that is already known due to the fact that it was stoned. Rather, it 
serves to prohibit deriving benefit from the ox, and that would be in 
accordance with the statement of Rabbi Abbahu. 


As Rabbi Abbahu says that Rabbi Elazar says that wherever it is 
stated: “It shall not be eaten”;" or “you,” singular, “shall not eat”; or 
“you,” plural, “shall not eat”; both a prohibition against eating and 
a prohibition against deriving benefit are indicated. This is so unless 
the verse specifies for you that one may derive benefit, in the manner 
that it specified for you with regard to an animal carcass, from 
which the verse explicitly permits one to derive benefit. 
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The Gemara continues: This is so unless the verse specifies for 
you that one may derive benefit, in the manner that it specified 
for you with regard to an animal carcass, from which the verse 
explicitly permits one to derive benefit, as it states: “You may sell 
it to a foreigner” (Deuteronomy 14:21). Accordingly, it is permitted 
to transfer an unslaughtered animal carcass to a ger toshar, i.e., 
a gentile who resides in Eretz Yisrael and observes the seven 
Noahide mitzvot, through giving" it to him as a gift, and to any 
other gentile through selling it to him. Apparently, without this 
explicit permission, it would be prohibited to derive any benefit 
from a carcass, due to the prohibition: “You shall not eat.’ Here, 
too, with regard to the ox that is stoned, the phrase: “Its flesh shall 
not be eaten,” may serve to teach that one may not derive benefit 
from the stoned ox. 


The Sages said in response: That statement applies where both the 
prohibition of eating and the prohibition of deriving benefit are 
derived from a verse using an expression such as: “It shall not be 
eaten.” But here, where the prohibition of eating is derived from 
the statement: “The ox shall be stoned,’ ifit enters your mind that 
this expression: “Its flesh shall not be eaten,” is stated only in 
reference to the prohibition of deriving benefit, let the Merciful 
One write explicitly: Benefit shall not be derived from it. Alter- 
natively, let the verse simply state: “It shall not be eaten”; why do 
I require the specific term: “Its flesh”? Clearly, the intention of the 
verse is to teach that even if he has rendered it like kosher flesh 
by properly slaughtering it after the verdict, one is still prohibited 
to eat it. 


Mar Zutra objects to this: Say that this statement applies 


only in a case where he checked a sharp piece of flint,” and, seeing 
that it did not have any defects, slaughtered the ox with it. In that 
case, one could say that by slaughtering it with a stone, he per- 
formed the equivalent to stoning. Therefore, it is prohibited to 
eat it. But in a case where he slaughtered it with a knife made of 
metal, one is not prohibited from eating it. 


The Sages said in response: Is that to say that it is written in the 
Torah that slaughter must performed specifically with a knife, 
which would justify a distinction between slaughtering with a 
stone and a knife? But didn’t we learn in the mishna (Hullin 15b): 
With regard to one who slaughters with a hand-sickle," with a 
piece of flint, or with a reed,’ if these implements were suitable to 
be used for slaughter, his slaughter is valid? 


The Gemara asks: And according to Rabbi Abbahu, now that he 

derives the prohibition of eating and the prohibition of deriving 

benefit from the verse “Its flesh shall not be eaten,’ why do I 

require the statement: “The owner of the ox shall be clear”? The 

Gemara answers: This is stated to prohibit deriving benefit from 

its hide" after it has been killed; as it could enter your mind to 

say that it is specifically its flesh from which it is prohibited 

to derive benefit, as the verse states: “Its flesh shall not be eaten,” 
but deriving benefit from its hide will be permitted. Therefore, 
the Torah teaches us that the owner of the ox shall be clear, to 

indicate it is prohibited to derive benefit from any part of the ox. 


The Gemara asks: And according to those tanna’im who expound 

this verse: “The owner of the ox shall be clear,” for another inter- 
pretation, as we wish to state below, from where do they derive 

this prohibition against deriving benefit from the ox’s hide? 
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HALAKHA 

To a ger toshav through giving - 7222 a: It is prohib- 
ited to give a gift to an idol worshipper unless the giver 
knows the recipient (Shulhan Arukh, citing Rosh). It is 
permitted to give a gift to a ger toshav, as explicitly stated 
in the Torah with regard to an animal carcass (Rambam 
Sefer HaMadda, Hilkhot Avoda Zara 10:4; Shulhan Arukh, 
Yoreh De‘a 151:11). 


BACKGROUND 

Flint - six: The use of stonecutting tools is a very ancient 
practice, and is mentioned several times in the Bible. 

When flint is broken in a special manner it creates a 
strong blade that is sharp enough to cut like any knife. 
Since stones have no uniform shape, the stone's edge is 
not always smooth, and a small piece could break off of it 
during use. For this reason a flint knife must be checked, 
after which it may be used for ritual slaughter. 


Reed - 737: Reeds and similar plants such as bamboo 
have hard stalks, which, when broken cleanly without 
leaving any fibers or splinters along the broken edge, are 
sufficiently sharp to cut ox hide and flesh. 


HALAKHA 

One who slaughters with a hand-sickle - » oyna oniwa: 

It is permitted to slaughter with any instrument, whether a 

knife made of metal or any other material, e.g. flint, glass, 
or the membrane of a reed, on the condition that its cut- 
ting edge is completely smooth and without any defect 
(Rambam Sefer Kedusha, Hilkhot Shehita 1:14; Shulhan Arukh, 
Yoreh De’a 6:1). 


Deriving benefit from its hide — iy NNIT: It is prohibited 
to derive benefit from an ox that was killed by stoning, or 
even one that was slaughtered after being sentenced to 
be put to death by stoning but before it was stoned. Both 
its flesh and its hide are forbidden (Rambam Sefer Kedusha, 
Hilkhot Ma‘akhalot Assurot 4:22). 
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PERSONALITIES 
Nehemya HaAmasoni — sionyy maam: Little is known 
of this tanna, but he seems to have been one of Rabbi 
Akiva's mentors. The Gemara indicates that he preceded 
Rabbi Akiva in expounding the word et, while Rabbi Akiva 
himself is known for expounding every aspect of the Torah, 
including the crowns on the letters (Menahot 29a). Some 
scholars identify him with Nahum of Gimzo, who was one 
of Rabbi Akiva's teachers. By contrast, the Jerusalem Talmud 
(Berakhot 9:5) states that he studied under Rabbi Akiva for 
twenty-two years, expounding every et as an amplification 
and every mention of the words but [ah] and only [rak] as 
a restriction. 


LANGUAGE 

Occurrences of the word et in the Torah - minaw pny: 
The word et usually serves as a preposition indicating a direct 
object, although often the relationship between a verb and 
its object is unexpectedly expressed without it. When com- 
bined with the various possessive suffixes, namely where it 
appears as itekha, etkhem, etc., the word et means with. 

Because of its grammatical irregularity, most Sages 
viewed the word et as a superfluous word included in the 
verse in order to add something unexpressed by the plain 
meaning of the text. When they interpret it homiletically, 
they usually treat it as an expansion of the object to include 
an additional item that is related to it. 


— NOTES —W____- 
To include Torah scholars - 0237 "man nist: Torah 
scholars are intimately connected to and bound with God 
and His Torah, and so it is fitting to compare the awe of 
them to the awe of God, as the mishna states: The awe 
of your teacher of Torah should be like the awe of Heaven 
(Avot 4:12). 


Admitting to an act that results in a fine — Daa TTi: 
The assumption is that according to the accepted halakha, 
which states that paying compensation for half the cost of 
the damage is considered a fine, the liability to pay half a 
ransom carries a similar definition (see Tosafot). 

This question was not included in the version of sev- 
eral early commentaries (Rabbeinu Hananel; Ra'avad). The 
Rashba, citing Rabbi Avraham Av Beit Din, explains that it was 
omitted because, while there is a dispute in the Gemara as 
to whether the ransom is to be viewed as monetary restitu- 
tion or as atonement, there is no recorded opinion that it is 
considered a fine. 


HALAKHA =——__ 
To include Torah scholars - D227 "mbn niat: There is no 

greater honor than the honor that is to be given to a teacher 
of Torah, and no greater awe than the awe one must demon- 
strate before him; as the verse equates the awe of a teacher 
of Torah with the awe of Heaven (Rambam Sefer HaMadda, 
Hilkhot Talmud Torah 5:1; Shulhan Arukh, Yoreh De‘a 242:1-2). 


He shall be clear from paying half a ransom — *xM p) 
3913: If an innocuous ox kills a person, its owner is not liable 
to pay any ransom (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 10:2). 
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The Gemara answers: They derive it from the wording: “Its flesh 
may not be eaten [velo yeakhel et besaro].’ The verse could have been 
formulated: Velo ye‘akhel besaro, which already means: And its flesh 
shall not be eaten. The addition of the word “et” teaches that the 
prohibition applies also to that which is secondary to the flesh. 
And what is that? That is its hide. 


The Gemara adds: And this tanna, who derives it from the state- 
ment: “The owner of the ox shall be clear,’ does not interpret the 
word “et” as a means to derive new halakhot. He considers the word 


“et” to be an ordinary part of the sentence structure and nota source 


for exegetical exposition. 


As it is taught in a baraita: Shimon HaAmasoni, and some say that 
it was Nehemya HaAmasoni,’ would interpret all occurrences of 
the word “et” in the Torah,‘ deriving additional halakhot with regard 
to the particular subject matter. Once he reached the verse: “You 
shall fear the Lord your God” (Deuteronomy 6:13), which is writ- 
ten with the added word “et,” he withdrew from this method of 
exposition, as whose fear could be an extension of the fear of God? 
His students said to him: Our teacher, what will be with all the 
occurrences of the word “et” that you interpreted until now? He 
said to them: Just as I received reward for the exposition, so I 
received reward for my withdrawal from using this method of 
exposition. 


The word “et” in this verse was not explained until Rabbi Akiva 
came and expounded: “You shall fear the Lord your God”: The 
word “et” serves to include Torah scholars," i.e., that one is com- 
manded to fear them just as one fears God. In any event, Shimon 
HaAmasonino longer derived additional halakhot from the word et. 


§ The Sages taught with regard to the verse: “But the owner of 
the ox shall be clear,’ that Rabbi Eliezer says: It means that he shall 
be clear from paying half a ransom." Although the owner of an 
innocuous ox that causes damage is liable to pay half the cost of 
the damage, if an ox kills a person its owner is not liable to pay 
any ransom. 


Rabbi Akiva said to him: Why is it necessary for the verse to teach 
this? But isn’t compensation for damage caused by an innocuous 
ox itself anyway paid only from the value of its body? Here too, its 
owner can say to the claimant: Bring it to court and it will pay you, 
i.e„ you will be paid from its value. Since the ox is stoned, there is 
nothing from which he can receive payment. Therefore, according 
to your interpretation, the verse does not introduce any halakha that 
could not have been inferred by logic, and is therefore superfluous. 


Rabbi Eliezer said to him: Is this how I appear in your eyes, that 
my derivation from the verse is in reference to this case, that of an 
ox that is liable to be put to death? Obviously no verse would be 
required to teach this halakha in such a case. My derivation is only 
with regard to a case where the assumption that the ox killed a 
person is based on the testimony of one witness, or is based on 
the admission of the owner. Such proof is not sufficient for the ox 
to be put to death by stoning, but one might have thought that it is 
sufficient to require its owner to pay ransom. 


The Gemara asks: If it is based on the admission of the owner, he 

clearly would not be liable to pay ransom, since he would be admit- 
ting to an act that results in a fine," in which case a person is exempt 
from paying the fine; so why would it be necessary for the verse to 

state this exemption? 


The Gemara answers: Rabbi Eliezer holds that ransom is for the 
purpose of atonement, and is not considered a fine. Accordingly, 
one might have assumed that even in a case where there is not 
conclusive testimony, the owner must pay ransom to atone for the 
killing. Therefore, the verse states that in the case of an innocuous 
ox, the owner is not liable to pay half a ransom. 
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It is taught in another baraita that Rabbi Eliezer said to him: 
Akiva, is this how I appear in your eyes, that my derivation from 
the verse is in reference to this case, that of an ox that is liable to 
be put to death? My derivation is only with regard to a case where 
the ox intended to kill an animal but killed a person instead; or 
where it intended to kill a gentile but killed a Jew; or where it 
intended to kill a non-viable baby but killed a viable person. An 
ox is not put to death ifit intended to gore in a manner which would 
not render it liable to be put to death, even if it did gore in such a 
manner. In such a case, the owner of the ox must pay ransom. There- 
fore, the verse states that if it is an innocuous ox, the owner is 
exempt from paying half a ransom. 


These two baraitot cite different responses that Rabbi Eliezer gave 
Rabbi Akiva. Which one of these explanations did he say to him 
first? Rav Kahana said in the name of Rava: He first said to him 
the explanation referring to the ox’s intention to kill someone for 
which it would not be liable to be put to death, and subsequently 
gave him the second explanation with regard to the testimony of a 
single witness, or the owner's admission. Rav Tavyumei said in the 
name of Rava: He first said to him the explanation that it is a case 
where the assumption that the ox killed was based on one witness 
or its owner’s admission. 


The Gemara explains the reasoning behind the two opinions: Rav 
Kahana said in the name of Rava that first he said to him the 
explanation involving the ox’s intention, since this opinion is pref- 
erable to the other one, against which a difficulty was raised earlier. 
This is analogous to a fisherman pulling fish from the sea. 


When he finds big ones he takes them, and when he finds small 
ones he takes them as well. Here too, although Rabbi Eliezer’s first 
explanation was sufficient, he added an additional response, despite 
the fact that it was not as good as the first. 


By contrast, Rav Tavyumei said in the name of Rava that he first 
said to him the explanation involving inconclusive testimony 
asserting that the ox killed, since this is analogous to a fisherman 
pulling fish from the sea, who finds small ones and takes them, 
and when he then finds big ones, he discards the small ones and 
takes only the big ones. Here too, once Rabbi Eliezer thought of a 
better response to Rabbi Akiva’s question, he suggested it instead 
of the first. 


§ It is taught in another baraita with regard to the verse: “The 
owner of the ox shall be clear,” that Rabbi Yosei HaGelili says: It 
means he shall be clear from paying compensation for miscarried 
offspring." In other words, if an innocuous ox causes a woman to 
miscarry, the owner is not liable to pay half the compensation for 
the miscarried offspring. 


Rabbi Akiva said to him: It is unnecessary for the verse to teach 

this. Doesn’t it say with regard to paying compensation for miscar- 
ried offspring: “If men struggle and hurt a pregnant woman and 

her offspring emerge, and there is no tragedy, he shall be punished 

as the husband of the woman shall impose upon him and he shall 

give as the judges determine” (Exodus 21:22); from which it is 

inferred that men who cause a woman to miscarry are liable to pay 
compensation for the offspring, but the owner of oxen who cause 

a woman to miscarry is not liable? 


HALAKHA 


Clear from paying compensation for miscarried off- 
spring - mindy 27a 13: If a person strikes a pregnant 
woman with the explicit intention of killing her, causing 

her to miscarry, even if he causes the miscarriage unin- 
tentionally, he is exempt from liability to pay damages. If 
his intention was to strike another person and he killed 

the woman instead, his action is not punishable by death, 
and he is therefore liable to pay compensation for the 

offspring, in accordance with the opinion of Rav Adda bar 
Ahava. The Rema writes that according to some authori- 
ties (Ra‘avad), in any case where the woman is killed, the 

killer is not liable to pay compensation, in accordance 

with the ruling of the school of Hizkiyya, stated on 

35a (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 4:5-6; 
Shulhan Arukh, Hoshen Mishpat 423:4). 
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The Gemara comments: Rabbi Akiva is saying well; he states 
a reasonable objection. What would Rabbi Yosei HaGelili have 
responded to him? 


Rav Ulla, son of Rav Idi, said: It was necessary for the verse to 
teach this exemption, as otherwise it might enter your mind to say 
that this inference should be limited, as follows: Men are liable to 
pay compensation for miscarried offspring, but the owner of oxen 
that are comparable to men is not liable." Only some oxen are 
excluded from this halakha. Just as men are categorically considered 
forewarned, so too the oxen, which are contrasted with men in this 
case, are considered forewarned as well. But in the case of mis- 
carriage caused by an innocuous ox, its owner would be liable" to 
pay compensation for miscarried offspring. Therefore, the Merciful 
One wrote with regard to an innocuous ox: “The owner of the 
ox shall be clear,” to teach us that he is exempt from liability. 


Rava said, in objection to this answer: The native is on the ground" 
and the stranger is in the heavens! The aforementioned suggestion 
contradicts the principle that the halakha of a forewarned ox is 
more stringent than that of an innocuous ox. 


Rather, Rava said a different way for Rabbi Yosei HaGelili to coun- 
ter Rabbi Akiva's objection: It was necessary for the verse to teach 
this exemption, as otherwise it might enter your mind to say that 
only men are liable to pay for miscarried offspring, but the owner 
of oxen that are comparable to men is not liable. Just as men are 
categorically considered forewarned, so too the oxen, which are 
contrasted with men in this case, are considered forewarned as 
well. And for miscarriage caused by innocuous oxen, their owners 
are also exempt due to an a fortiori inference. The Merciful One 
then wrote that the owner of the innocuous ox shall be clear, indi- 
cating that only for an innocuous ox is one exempt from paying 
compensation for miscarried offspring, but for a forewarned ox 
the owner is liable. 


Abaye said to him: If that is so, then with regard to compensation 
for humiliation, which is derived from the verse: “When men 
struggle together, a man and his brother, and the wife of one drew 
near to deliver her husband from the hand of the one who smites 
him, and extended her hand, and grabbed his genitals” (Deuter- 
onomy 25:11), let us say this as well: Only men are liable to pay for 
humiliation, but the owner of oxen that are comparable to men 
is not liable. Just as men are categorically considered forewarned, 
so too the oxen, which are contrasted with men in this case, are 
considered forewarned as well. And for humiliation caused by 
innocuous oxen, their owners are also exempt due to an a fortiori 
inference. The Merciful One then wrote that the owner of the 
innocuous ox shall be clear, indicating that only for an innocuous 
ox is one exempt from paying compensation for humiliation, but 
for a forewarned ox the owner is liable. 


NOTES 


But the owner of oxen that are comparable to men is not liable - 
DUNI Paiti omw sh The legal status of a person is always that 
of one who is forewarned, as he is liable to pay for any damage 
caused by him, whether intentionally or unintentionally, whether 
by someone who habitually causes damage or not. Therefore, 
forewarned oxen, whose owners are liable to pay the full cost of 
the damage, are comparable to people. 


By an innocuous ox, its owner would be liable - 3M on: 
Rashi apparently understands this inference at face value, that 
the exemption applies only to forewarned oxen, as they are 
comparable to people; for innocuous oxen no exemption can be 
derived from this verse. Tosafot reject this interpretation, as it is 
completely illogical to assume that one is more liable for the action 
of one's innocuous ox than for the action of one’s forewarned ox. 
They explain instead that one might conclude from Rabbi Akiva's 
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inference that one is exempt only from the additional liability for 
a forewarned ox, namely, the second half of the damage, but one 
is liable to pay half the cost of the damage for an innocuous ox 
as well as for a forewarned one, as the latter retains its innocuous 
element (see 39b). Rava's subsequent objection should accord- 
ingly be understood as follows: If the owner of a forewarned ox is 
liable to pay for its innocuous element, he should be liable to pay 
for its forewarned element by an a fortiori inference (see Tosefot 
Rabbeinu Peretz). 


The native is on the ground, etc. — ^3) KY9%3 KD: This expres- 
sion is based on the wording of the verse: “The stranger in your 
midst will rise above you higher and higher, and you will descend 
lower and lower” (Deuteronomy 28:43). It is used as an expression 
of astonishment at a ruling that appears to be the opposite of 
what is logical. 
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And if you would say that indeed that is the halakha according to 
Rabbi Yosei HaGelili, if so, let the baraita teach that with regard 
to the verse: “The owner of the ox shall be clear,” Rabbi Yosei 
HaGelili says: He is exempt both from paying compensation 
for miscarried offspring and from paying compensation for 


humiliation. 


Rava then retracted this explanation of Rabbi Yosei HaGelili’s 
opinion. Rather, Abaye and Rava both say that Rabbi Akiva’s 
inference is correct, according to Rabbi Yosei HaGelili, but with 
regard to the continuation of the verse: “But if any harm follows, 
you shall give life for life” (Exodus 21:22). With regard to men, 
if there is no harm caused to the woman, i.e., she is not killed, 
they shall be punished financially and are liable to pay compensa- 
tion for miscarried offspring. But if there is harm caused to the 
woman and she dies, they shall not be punished" financially, as 
they are liable to receive court-imposed capital punishment. This 
distinction applies only with regard to men but not with regard to 
oxen," as even if there is harm caused to the woman, the owners 
shall be punished financially. In order to preclude this inference, 
the Merciful One then wrote: “The owner of the ox shall be 
clear,” to teach that he is exempt from paying compensation for 
miscarried offspring. 


Rav Adda bar Ahava objects to this: Is that to say that the issue 
of financial liability is dependent on whether or not there was 
harm caused to the woman?" Clearly, the issue is dependent on 
the intent to strike the woman. 


Rather, Rav Adda bar Ahava said a different inference: With 
regard to men, in a case where they intended to strike each other, 
even if there is harm caused to the woman, i.e., she dies, they shall 
be punished financially, and are liable to pay compensation for 
miscarried offspring. But when they intended to strike the woman 
herself they shall not be punished financially, as they are liable to 
receive court-imposed capital punishment. But this distinction 
does not apply with regard to oxen, as even if they intended to 
strike the woman herself, their owners shall be punished. In order 
to preclude this inference, the Merciful One wrote: “The owner 
of the ox shall be clear,’ to teach that the owners are exempt from 
paying compensation for miscarried offspring." 


And similarly, when Rav Haggai came from the South, he came 
and brought a baraita in his hand that interprets the verse in 
accordance with the explanation of Rav Adda bar Ahava. 


§ It is taught in another baraita with regard to the verse “The 
owner of the ox shall be clear” that Rabbi Akiva says: This state- 
ment teaches that if an innocuous ox kills a Canaanite slave, its 
owner shall be clear from paying compensation for the slave, ™ 
unlike the case of a forewarned ox that killed a Canaanite slave, 
where the ox’s owner is liable. 


NOTES 


HALAKHA 


Paying compensation for a miscarriage caused by 
an ox — nity yatta DMW: If an ox, whether innocu- 
ous or forewarned, gores a woman, causing her to 
miscarry, its owner is exempt from paying compen- 
sation for the miscarried offspring, since this liability 
applies only to miscarriage caused by a person (Ram- 
bam Sefer Nezikin, Nizkei Mamon 11:3; Shulhan Arukh, 
Hoshen Mishpat 405:3). 


Clear from paying compensation for the slave - *73 
‘Jay ota: If an innocuous an ox gores and kills a 
Canaanite slave its owner is exempt from paying a 
fine, in accordance with the opinion of Rabbi Akiva 
(Rambam Sefer Nezikin, Nizkei Mamon 10:13). 


If there is harm to the woman they shall not be punished — 
way? x MWA PID w»: This is in accordance with the opinion 
of Hizkiyya, who holds that with regard to any action that is 
potentially punishable by death, even if the punishment is not 
given due to incomplete testimony, lack of warning, or lack of 
intent, the person who performed the action is exempt from 
monetary liability. This is due to the principle that one who is 
liable to receive two punishments for one act receives only 
the greater of the two. According to both Abaye and Rava, this 
principle applies only to people. With regard to an ox that kills 
a person and is liable to be stoned, its owner is not necessarily 
exempt from paying compensation for the damage it caused. 


But not with regard to oxen, etc. -^D wW xy: The Ra’avad 
maintains that according to this interpretation, and similarly 
according to Rav Adda bar Ahava’s later interpretation, there is 
no distinction between an innocuous ox and a forewarned ox. 


In both cases the owner is exempt from paying compensation 
for miscarried offspring, and the later commentaries accept this 
stance. By contrast, the Ra’ah is of the opinion that even accord- 
ing to this interpretation, the exemption from paying compen- 
sation for miscarried offspring applies only to an innocuous 
ox, with regard to which the verse states: “The owner of the 
ox shall be clear” from which we do not infer: But not oxen 
that are comparable to men, but rather: But not oxen, which, 
unless specified otherwise, are assumed to be innocuous. The 
Rid mentions that in most versions of the Gemara text that were 
available to him, it is stated explicitly that it is only with regard 
to an innocuous ox that one is exempt from liability. 


Is that to say the issue is dependent on harm to the woman — 
soya wn joya w: Rav Adda bar Ahava holds in accordance 
with the opinion of Rabbi Shimon that a person who intends 
to kill a specific person but kills another instead is exempt from 


court-imposed capital punishment. Furthermore, he disagrees 
with Hizkiyya’s opinion that one is exempt from any monetary 
liability for an action that is potentially punishable by death. 
Therefore, liability depends on the intention to kill the woman 
and not on whether or not the woman dies (Rashi). 


Clear from paying compensation for the slave — tay "32 "72: 
Tosafot cite two interpretations of this exemption. According 
to one opinion, he is exempt from any payment. According to 
the other, he is exempt from paying the fixed fine of thirty sela 
but is liable to compensate the owner for the monetary value 
of his slave, just as any person is liable to compensate another 
for damaging his property. 
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NOTES 
Let Rabbi Akiva say to himself - meN KPP D7 KDI: 
In the Jerusalem Talmud a similar question is raised. One 
answer given is that the owner slaughtered the ox, as sug- 
gested here. Another answer offered is that Rabbi Akiva 
accepted Rabbi Eliezer’s answer to the question. 


Where its owner slaughtered it first - tunw voya DIpws: 
As opposed to an ox that was slaughtered after it was sen- 
tenced to death, from which it is prohibited to derive benefit 
(see 41a), one that is slaughtered before the verdict is not 
forbidden. Therefore, one might assume that it should be 
collected by the damaged party. 
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The Gemara asks: But let Rabbi Akiva say to himself" the same 
objection that he raised against Rabbi Eliezer’s interpretation of 
the verse, that the owner of an innocuous ox is exempt from 
paying half a ransom (see 41b): Why is it necessary for the verse 
to teach this? But isn’t compensation for damage caused by 
an innocuous ox itself paid only from the value of its body? 
Therefore, its owner can say to the slave’s owner: Bring it to court 
and you will be paid from it. Since the ox was stoned, there is 
nothing from which he can collect payment. 


Rav Shmuel bar Rav Yitzhak said: Rabbi Akiva’s interpretation 
is applicable in a case where its owner slaughtered it first," 
before it was sentenced to stoning. Lest you say that the slave's 
owner should be paid from the value of the flesh, the verse 
teaches us that since the ox was subject to be killed, although 
its owner slaughtered it, the slave’s owner should not be paid 
from it. 


The Gemara asks: If so, why did Rabbi Akiva raise this objection 
against Rabbi Eliezer’s interpretation? According to Rabbi 
Eliezer as well, it could be explained as referring to a case where 
its owner slaughtered it first. 


The Gemara answers: Indeed, Rabbi Eliezer’s interpretation 
could also be explained in this manner. And the reason Rabbi 
Akiva raised this objection was because he reasons: Perhaps 
Rabbi Eliezer has another explanation that is better than this 
one, and will state it. Rabbi Eliezer did in fact respond with 
another explanation. 


The Gemara asks: But let Rabbi Eliezer also answer him that 
the owner slaughtered it first. Why did he offer a different 
explanation? The Gemara answers that Rabbi Eliezer could have 
said to you: Specifically there, in the case Rabbi Eliezer referred 
to in his explanation, namely, where the ox intended to kill 
another animal but killed a person instead, since the ox was 
not subject to be killed at all, it might enter your mind to say 
that he should be liable to pay half a ransom from the ox’s 
body. Therefore, the verse is necessary to exclude the owner 
from liability to pay half a ransom. But here, since the ox was 
initially subject to be killed, a verse is not necessary to teach 
that the owner is exempt from paying half a ransom even if he 
slaughtered it. 


The Gemara asks: But according to Rabbi Akiva also, certainly 
it is so, that a verse is not necessary to teach that if the owner 
slaughters the ox before its verdict he is exempt from liability. 


Rather, Rav Asi said: The above explanation of Rabbi Akiva’s 

interpretation should be rejected, as I heard this following state- 
ment from a great man, and who is he? He is Rabbi Yosei, son 

of Rabbi Hanina. This is what he said: It might enter your mind 

to say that since Rabbi Akiva says in the mishna (33a) that ina 

case where a person and an innocuous ox damaged each other 
concurrently, the owner of an innocuous ox that injured a per- 
son also pays the full cost of the damage with regard to the 

difference between the two valuations of the damage, as there is 

no distinction between an innocuous ox and a forewarned ox 
with regard to injuries caused to a person, compensation for the 

slave is also paid from his superior-quality property, not from 

the body of the ox; just as in a case where a forewarned ox kills 

aslave. Therefore, its owner cannot say: Bring it to court and you 

will be paid from it. To counter this possibility, the Merciful One 

wrote: “The owner of the ox shall be clear,’ indicating that he 

is exempt from this liability. 
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Rabbi Zeira said to Rav Asi: But didn’t Rabbi Akiva already break 
the force of his fist, i.e., qualify this opinion of his? As it is taught in a 
baraita that Rabbi Akiva says: One might have thought that the owner 
of an innocuous ox that injured a person pays compensation from his 
superior-quality property, the same as the owner of a forewarned ox. 
Therefore, the verse states: “According to this judgment shall be done 
to him [lo]” (Exodus 21:31), indicating that he pays restitution exclu- 
sively from the body of the ox" but he does not pay from his superior- 
quality property, as the word lo also means: To it. This negates Rav Asi’s 
explanation of Rabbi Akiva’s interpretation. 


Rather, Rava said a different explanation of Rabbi Akiva’s statement: 
‘The verse is necessary because it might enter your mind to say that 
since I, referring to the Torah, am more stringent with regard to a 
forewarned ox that kills a person in the case of a Canaanite slave than 
in the case of a freeman; as in the case of a freeman who was worth 
one sela the owner of the ox gives one sela in ransom, and if he 
was worth thirty sela he gives thirty; but in the case of a Canaanite 
slave the Torah imposes a fixed amount, so even if he was worth only 
one sela the owner gives thirty" sela, therefore, since the Torah is 
more stringent in the case of a slave, payment for the slave should 
also be paid from the owner’s superior-quality property. To counter 
this, the Merciful One writes: “The owner of the ox shall be clear,” 
indicating that payment is not required in a case where an innocuous 
ox kills a slave. 


It is taught in a baraita in accordance with the explanation of Rava 
to Rabbi Akiva’s statement. The baraita states that with regard to the 
verse “The owner of the ox shall be clear,” Rabbi Akiva says: He shall 
be clear from payment for a Canaanite slave. 


Rabbi Akiva discusses this interpretation: And could this halakha not 
be derived through logical inference, without the verse? Since the 
Torah deemed him liable to pay for the killing of a slave and deemed 
him liable for the killing of a freeman as well, just as when the Torah 
deemed him liable for a freeman you distinguished between an 
innocuous ox and a forewarned ox, as no ransom is paid in the case of 
an innocuous ox, so too, when the Torah deemed him liable for a slave, 
let us distinguish between an innocuous ox and a forewarned ox. 


Furthermore, this halakha could be proven through an a fortiori infer- 
ence: If, in the case of a freeman, where he, the owner, gives his full 
value, you distinguished between an innocuous ox and a forewarned 
ox, with regard to a slave, where he gives only thirty sela and not more, 
even if the slave was worth more, is it not logical that we should dis- 
tinguish between an innocuous ox and a forewarned ox, and exempt 
him from liability for an innocuous ox? 


Rabbi Akiva rejects this opinion: No, one could disagree and say the 
opposite: I, referring to the Torah, am more stringent with regard to 
the case of a slave than with regard to that of a freeman; as for a free- 
man worth one sela, the ox’s owner gives only one sela, and if he is 
worth thirty sela he gives thirty. But in the case of a slave, even if he 
was worth only one sela, he gives thirty sela. Therefore, one might have 
thought that he should be liable to pay for a slave killed by his innocu- 
ous ox. To counter this, the verse states: “The owner of the ox shall 
be clear,” indicating that he shall be clear from paying compensation 
for a slave. 


NOTES 


He pays restitution exclusively from the body of the ox, etc. - 
^D) owna 593373: In a case where the ox is stoned, there is no way 

to collect restitution, since its owner can say: Bring it to court and 

you will be paid. In other words, the ox no longer exists, so you do 

not have from where to collect restitution. 


But in the case of a slave worth one sela, the owner gives 
thirty - ovby mi) yoo m9) tay: The early commentaries com- 
ment that the opposite opinion can be presented: In the case 


of a freeman the halakha is more stringent, since for a slave one 
does not pay more than thirty se/a even if he is worth much more 
than that. They explain that the value of a slave does not normally 
reach thirty sela, and so the fine imposed by the Torah is generally 
more than the value of the slave (Tosefot Rabbeinu Peretz; Rosh; 
Rashba). Others suggest that the fact that the Torah imposes a 
fixed amount indicates that this amount must be paid in all cases, 
even if it cannot be paid from the body of the belligerent ox (Shita 
Mekubbetzet, citing Rabbi Yeshaya). 
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Payment for his injuries is paid to his heirs — wt 
wer: The ransom is paid to the heirs of the person 
killed. If the ox killed a married woman, the ransom 
is awarded to her paternal relatives, and not to her 
husband (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
11:2). 


The husband inherits from his wife - nx wyi byan 
im: A husband inherits the property of his dead 
wife, both her usufruct property and her guaranteed 
property. According to the Rambam a husband inherits 
from his wife by rabbinic law, whereas the Ra'avad and 
the Rashba maintain that it is by Torah law (Rambam 
Sefer Nashim, Hilkhot Ishut 22:1 and Sefer Mishpatim, 
Hilkhot Nahalot 1:8; Shulhan Arukh, Even HaEzer 90:1). 


The husband does not take in inheritance property 
due - 4X12 Dyis byan px: A husband inherits the 
property that was in his wife's possession during her 
lifetime, but not that which was merely due to her 
but had not yet come into her possession, e.g., the 
inheritance of her father or another family member 
who she was due to inherit, whom she predeceased 
(Rambam Sefer Mishpatim, Hilkhot Nahalot1:11; Shulhan 
Arukh, Even HaEzer 90:1). 


Struck the woman and her offspring emerged - 727 
wtb ayn MWK Nw: Ifa person strikes a woman caus- 
ing ‘her to miscarry, he is liable to pay compensation 
for the miscarried offspring to the husband, and for 
the damage and pain caused to the woman herself. 
The Sma writes that medical costs are paid to the 
doctor, and compensation for her loss of livelihood 
is paid to her husband. With regard to compensation 
for humiliation, if she sustained an exposed injury he 
pays a third to her and two-thirds to her husband, and 
if it is a concealed injury, the reverse (Rambam Sefer 
Nezikin, Hilkhot Hovel UMazik 4:1; Shulhan Arukh, Hoshen 
Mishpat 423: and see Even HaEzer 83:1). 


If the husband is not alive, he gives the compensa- 
tion to his heirs — wer mid byan px: If a person 
strikes a woman causing her to miscarry, compensa- 
tion for the miscarried offspring belongs to the hus- 
band. If he is not alive, it is awarded to his heirs (Ram- 
bam Sefer Nezikin, Hilkhot Hovel UMazik 4:2; Shulhan 
Arukh, Hoshen Mishpat 423:1). 
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From here it is derived that the husband inherits from his 
wife — iný ny woh byanw jn: All of the Sages agree that a 
husband inherits from his wife; there is a dispute as to whether 
he inherits from her by Torah law, as Rabbi Akiva holds, or due 
to a rabbinic ordinance. 


And its owner also shall be put to death - nav vya Dy: 
According to the interpretation of the Sages, this verse does 
not mean that the owner of the ox is literally liable to receive 
court-imposed capital punishment, despite his negligence in 
guarding his forewarned ox. This is apparent from the next verse 
commanding the owner to pay ransom money, which would 
not be permitted if he were deemed to be a murderer, as the 
Torah does not permit a murderer to acquit himself by paying 
a ransom (Numbers 35:31). The Sages therefore explained that 
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§ The Sages taught: The verse states with regard to a forewarned 
ox: “But ifthe ox was a goring ox in time past and warning has been 
given to its owner, and he has not secured it; and it killed a man 
or a woman; the ox shall be stoned” (Exodus 21:29). Rabbi Akiva 
said: And what does this come to teach us? If it is to deem the 
owner liable for the killing of a woman just as for the killing of a 
man, this is already stated with regard to an innocuous ox, where 
it is stated: “When an ox gores a man or a woman, and they die, 
the ox shall be stoned” (Exodus 21:28). 


Rather, the verse is stated to compare a woman to a man with 
regard to another issue: Just as with regard to a man, payment 
for his injuries is paid to his heirs," so too, with regard to a 
woman, payment for her injuries is paid to her heirs, and not 
to her husband. 


The Gemara asks: And does Rabbi Akiva hold that a husband 
does not inherit from his wife? But isn’t it taught in a baraita: The 
verse states: “And he shall inherit it [otah]” (Numbers 27:11). 
From here it is derived that the husband inherits from his wife, ™ 
as otah also means: Her. This is the statement of Rabbi Akiva. 


Reish Lakish said: Rabbi Akiva says that her heirs and not her 
husband receive the payment only with regard to ransom, since 
it is paid only posthumously and is therefore considered 
property due to her; and the husband does not take in inheritance 
the property due" to the deceased as he does the property she 
possessed. For instance, an inheritance that would have gone to 
the woman had she been alive is not awarded to the husband, but 
rather, to her other heirs. 


What is the reason for the assumption that even if it is clear that 
the victim is about to die, the husband is not owed ransom? The 
verse states: “And it killed a man or a woman; the ox shall be 
stoned, and its owner also shall be put to death." If a ransom is 
laid on him, then he shall give for the redemption of his life 
whatsoever is laid on him” (Exodus 21:29-30), indicating that 
the owner’s liability to pay ransom is dependent on the ox’s 
liability to be stoned, which, in turn, applies only after the death 
of the victim. 


The Gemara asks: And with regard to damages, did Rabbi Akiva 
not say that damages due to a wife are paid to her heirs and not to 
her husband, just as with regard to ransom? 


But isn’t it taught in a baraita: If an assailant struck the woman 
and her offspring emerged" due to miscarriage, he gives compen- 
sation for damage and pain to the woman" and compensation 
for miscarried offspring to the husband. If the husband is not 
alive, he gives the compensation for the offspring to his heirs." If 
the woman is not alive, he gives the payment owed to her to her 
heirs. If she was a Canaanite maidservant" and then she was 
emancipated, 


NOTES 


he is liable for death by the hand of Heaven. Since the word: 
Also, is used, it indicates a similarity between the death of the 
ox and the death of its owner, as both require intent (see 44b). 


Damage and pain to the woman - med wy pia: The hus- 
band has no share in these payments, not even in the profits 
hat accrue from them after his wife receives them (Rashba). 

The early commentaries ask why indemnity for loss of 
ivelihood, medical costs, and humiliation are not mentioned. 
Tosafot answer that generally, loss of livelihood and medical 
costs are no greater in this case than with regard to child- 
birth, and the assailant is exempt from paying for losses the 
woman would incur anyway; and this assault did not involve 
humiliation. 

In Tosefot Rabbeinu Peretz it is explained that humiliation is 


not mentioned due to the various details involved. For example, 
if she was injured in an exposed place the husband receives 
most of the compensation, and if the injury occurred in a 
concealed place she receives most of it. The Meiri agrees and 
explains that medical costs are paid to the husband, because 
it is his obligation to heal his wife; and if she loses work for a 
period of time longer than for a common childbirth, compensa- 
tion for loss of livelihood is also paid to him, as a wife's earnings 
go to her husband. 


If she was a maidservant, etc. — 13) AMDW ANT: Rashi explains 
that this case is referring to a Canaanite maidservant who mar- 
ried either a convert or an emancipated Canaanite slave, and 
both spouses died without children. Since they have no Jewish 
relatives, they have no heirs. 
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and subsequently married a Canaanite slave who had also been 
emancipated, and became pregnant from him, or if she was a con- 
vert" who became pregnant from a male convert, and both the 
husband and wife died without heirs, the assailant gains by not 
having to pay, since there are no heirs. In any event, it is explicitly 
stated in the baraita that the beneficiary of the compensation due to 
her, including that which she would have received during her lifetime, 
is not her husband but rather her heirs. 


Rabba said: This baraita relates to a divorcée; since they got 
divorced, the husband does not inherit from her. Likewise, Rav 
Nahman said: The baraita relates to a divorcée. 


The Sages said in response: If she is a divorcée, she should also 
share" in the compensation for the miscarried offspring. Why 
should her ex-husband receive the full payment? 


Rav Pappa said: The Torah awarded the payment of compensation 

for miscarried offspring to the husband, even if he is not actually 
her legal husband but rather engaged in licentious sexual inter- 
course with her." Although he has no rights to her property, the 

damages for the miscarried offspring belong to him alone, as he is 

the father of the offspring. What is the reason? The verse states: “As 

the husband [ba'al] of the woman shall impose upon him” (Exo- 
dus 21:22), indicating that damages are not collected by the woman, 
but by the man who engaged in intercourse [baal] with her, impreg- 
nating her. Therefore, if they got divorced, the ex-husband receives 

the payment. 


The Gemara asks: Why do Rabba and Rav Nahman explain this 
baraita as referring to a divorcée? They could have answered, in 
accordance with their own opinions elsewhere (Bava Batra 124b), 
that it is referring to payments that are not considered to have been 
in the woman's possession during her lifetime, but rather are consid- 
ered property due to the woman, which her husband does not 
inherit. Let us establish this baraita, according to Rabba, as refer- 
ring to a case where they collected money for the damage and pain, 
and according to Rav Nahman, where they collected land. 


As with regard to the right of a firstborn to receive a double portion 
of the inheritance of his father, he receives a double portion only of 
the property possessed by his father, not of the property due to him. 
In a case where money was owed to the father, Rabba says: If the 
heirs collected the debt from land," the firstborn has the right to a 
double portion, since it is considered property that was already in 
the father’s possession. If they collected money, he does not have 
a double portion, as it is considered property due to the father. And 
Rav Nahman says: If they collected money, he has a double portion, 
and if they collected land, he does not have a double portion. 
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HALAKHA 


If she was a maidservant and she was emancipated, or 
if she was a convert — 1a ix ATINAWN anaw AN: If a 
person strikes the pregnant wife ofa convert, causing her 
to miscarry, the husband receives the compensation for the 
miscarried offspring. If the husband dies before payment is 
made the assailant is exempt from liability. If he strikes her 
after the death of her husband, or if she was a maidservant 
or a gentile at the time that she became pregnant, and 
at the time of the incident she was emancipated or had 
converted, the damages for the miscarried offspring are 
paid to her. Some authorities maintain (see 49a) that the 
assailant is exempt in these cases as well (Rambam Sefer 
Nezikin, Hilkhot Hovel UMazik 4:3-4; Shulhan Arukh, Hoshen 
Mishpat 423:3). 


If she is a divorcée she should also share, etc. — a2 AW1T3 
^d) aban: The underlying assumption of this ques 
the father ofthe offspring is considered “the woman's husband 
he was married to her at 
he forfeits his right to the compen- 
sation, and it should be paid to the woman instead (Josafot). 
why the woman should 
compensation, and not receive it in full. In Tosefot Rabbeinu 
ion is interpreted as follows: The 
woman and not the husband should receive the full amount, or 
at the very least, she should receive part of it. Similarly, the Rosh 
writes that the word: Share, is imprecise. The Rashba cites a ver- 
at she should receive full payment 
of compensation for damage for the miscarried offspring. 

The commentaries ask why the woman should be paid 


[baal] (Exodus 21:22) only i 
the miscarriage. Otherwise, 


Some commentaries as 


Peretz the Gemara’s ques 


sion of the text that reads t 


NOTES 


damages for the miscarried offspring at all, as it is not property; 
the payment awarded to the husband is a Torah edict that can- 
not be extended to additional recipients. The Ra‘ah answers that 
since the woman is no longer married to the father of the fetus, 
and it is a part of her body, it is logical that she should receive 
at least some of the compensation. 


ion is that 


he time of 


share the 

Even if he engaged in licentious sexual intercourse with 
her - ma why Ka box: It is stated in the Jerusalem Talmud 
that although the father of the offspring receives the payment 
even if he was not married to the woman, if the two were not 
eligible for marriage, as their engaging in intercourse consti- 
tuted forbidden sexual intercourse punishable by karet, he 
does not receive payment, as he cannot be considered “the 
woman's husband.’ 


As Rabba says, if they collected the debt from land, etc. - 
^D YPYP 144 7131 WIKI: Rabba maintains that if they collected 
and as payment for the debt, it is considered property pos- 
sessed by the father in his lifetime, since he had a lien on the 
and; whereas if they received money, the firstborn does not 
receive a double portion of it, since it was merely owed to the 
ather and was not in his possession. Rav Nahman, by contrast, 
holds that since the debtor's fundamental liability is to pay 
he debt in cash, the money is considered possessed by the 
ather; whereas if the debt is collected from land, it is considered 
property due to the father, of which the firstborn does not 
receive a double portion. 
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NOTES 


That statement applies according to the residents of the 
West, etc. -^D KIW nad sonny a: The Sages of Eretz Yisrael 
stated that a firstborn receives a double portion of money 
owed to the father, but not of the interest. The Gemara (Bava 
Batra 124b) explains that this statement is in accordance with 
he opinion of the Rabbis, who hold that a firstborn does not 
receive a double portion of the appreciation in the value of 
e father’s property after his death. By contrast, Rabbi Yehuda 
HaNasi holds that a firstborn does receive a double portion of 
he appreciation of the property, and also receives a double 
portion of the interest of a loan. 

Tosafot note that apparently Rabba’s opinion is that even if 
he debt is collected from land, the firstborn does not receive 
a double portion, since he holds that the halakha that land is 
iened toward a loan is not by Torah law, but only by rabbinic 
aw (see Bava Batra 175b). 


It is in accordance with the opinion of Rabbi Yehuda 
HaNasi — !3%3: With regard to a loan, Rabbi Yehuda HaNasi 
maintains that the firstborn receives a double portion 
whether payment is collected from land or money. The same 
halakha applies with regard to a husband's inheritance of his 
wife's property. With regard to ransom, Rabbi Yehuda HaNasi 
would concede that it is considered property that had been 
due to the deceased and not property possessed by him, 
regardless of the means of payment. 


What, is it not referring to payment of ransom - wh <1 
pia: Just as a person is not sentenced to death based on his 
own admission, so too, an ox is not sentenced to death based 
on its owner's admission. 


No, it is referring to payment of the monetary value of 
the victim - 02% xb: The early commentaries ask what the 
practical difference is if the payment is defined as ransom or 
as compensation for damage. According to the opinion that 
the ransom is the monetary value of the person who is liable 
(40a), the difference is obvious, as the liable person and the 
victim may have different values (Tosafot). 

As for a difference according to the opinion that the ran- 

som is the monetary value of the injured party, Rashi explains 
hat if the liable party does not have any funds with which to 
pay, if he owes ransom, he is subject to divine punishmen 
until he atones for his actions. If he merely owes compensa- 
ion, which is not for the purpose of atonement, he is no 
subject to divine punishment. 
The Ra’avad adds that if the liable party has only the 
minimal amount of funds necessary to cover his liability, i 
e merely owes compensation the court deducts his essentia 
iving requirements from the amount that is collected from 
him. If he owes ransom, the entire amount is collected, as i 
serves for atonement. 

Others add that if the liable party dies, his heirs are liable to 
pay compensation but not ransom. Furthermore, the heirs o 
the victim can waive the compensation owed them but no 
the ransom (Tosafot, citing Rabbeinu Yitzhak of Dampierre). 

The Ra’avad raises an additional suggestion: Perhaps the 
amount of the ransom is not the value of the victim nor o 
the liable party but rather is based on the fixed valuation of 
the person specified in Leviticus, chapter 27 (see also Rashba). 
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The Gemara answers: That statement applies according to the 
residents of the West," i.e., Eretz Yisrael, in accordance with 
the opinion of the Rabbis, who limit the rights of a firstborn to 
his father’s property to the extent that they hold he does not 
receive a double portion of any appreciation in the property 
occurring after his father’s death. 


By contrast, when they state that this baraita here relates to a 
divorcée, it is in accordance with the opinion of Rabbi Yehuda 
HaNasi that the firstborn receives a double portion even in 
the appreciation of the property occurring after the father’s 
death. According to this opinion, clearly everything due to the 
father is considered to be in his possession, whether he receives 
his compensation in money or in land. The same applies to 
a husband, who inherits the rights to inherit compensation 
for damage and pain inflicted on his wife. That is why Rabba 
and Rav Nahman had to interpret this baraita as relating to 
a divorcée. 


§ Rabbi Shimon ben Lakish says: With regard to an ox that 
killed a Canaanite slave unintentionally, the owner is exempt 
from paying the fine of thirty shekels, as it is stated: “He 
shall give to their master thirty shekels of silver, and the ox 
shall be stoned” (Exodus 21:32). It is derived from the verse that 
the liability to pay thirty shekels is dependent on the stoning 
of the ox; whenever the ox is liable to be killed by stoning, 
the owner pays thirty shekels as compensation for the damage. 
If the ox is not liable to be killed by stoning, e.g. if it killed 
unintentionally, the owner does not pay thirty shekels. 


Similarly, Rabba says: With regard to an ox that killed a 
freeman unintentionally, its owner is exempt from paying 
ransom; as it is stated: “The ox shall be stoned, and its owner 
also shall be put to death. Ifa ransom is laid on him” (Exodus 
21:29-30). This indicates that whenever the ox is liable to 
be killed by stoning the owner pays ransom; and if the ox 
is not liable to be killed by stoning the owner does not pay 
ransom. 


Abaye raised an objection to Rabba’s statement from a mishna: 
Ifa person admits: My oxkilled so-and-so, or: My oxkilled the 
ox of so-and-so, this owner pays based on his own admission 
(Ketubot 41a). This cannot be referring to the payment of a fine, 
as a person who admits his responsibility for an act incurring a 
fine is exempt from paying the fine. Clearly, it must be referring 
to a payment for which one can render himself liable through 
admission. What, is it not referring to the payment of ransom? 
If so, this proves that payment of ransom is not dependent on 
whether the ox is liable to be killed by stoning, as the ox cannot 
be killed based on its owner’s admission alone. 


The Gemara answers: No, it is referring to payment of the 
monetary value of the victim." Although he is not liable to pay 
ransom, as the ox is not killed, nevertheless, since by his own 
admission his ox caused damage, he is liable to pay damages. 


Abaye challenged this answer: Ifit is referring to the value of the 
victim, say the latter clause of that mishna: If a person admits: 
My oxkilled the Canaanite slave of so-and-so, he does not pay 
based on his own admission. And if, as you claim, the mishna 
is referring to the value of the victim, not to the thirty-shekel 
fine, why should he not pay? 


Rabba said to Abaye: I could have answered you by saying that 
the former clause, which discusses an ox killing a freeman, is 
referring to the value of the victim, and the latter clause, which 
relates to an ox that gored a slave, is referring to payment of the 
thirty-shekel fine. But I will not answer you with a forced 
answer. Instead, I will answer as follows: Both this clause and 
that clause refer to the value of the victim; 
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but there is a distinction between the two cases. With regard to 

an ox killing a freeman, there is a scenario where the owner pays 

ransom based on his own admission. And what are the circum- 
stances? If witnesses came and testified that the ox killed a 
freeman and is therefore liable to be killed by stoning, but they 
did not know whether it was innocuous or ifit was forewarned, 
and its owner said that it was forewarned. In this case, the 

owner pays ransom based on his own admission, since the ox 
is liable to be killed, and the ransom is for atonement and does 

not constitute a fine. Therefore, even where there are no wit- 
nesses, and the ox is therefore not liable to be killed by stoning 
for killing a person, nevertheless, the owner at least pays the 

monetary value of the victim based on his admission. 


By contrast, with regard to an ox killing a slave, there is a 
scenario where one does not pay the fine of thirty shekels 
based on his own admission. And what are the circumstances 
where one would be liable to pay this fine due to his own admis- 
sion? If witnesses came and testified that the ox killed a slave, 
but they did not know whether it was innocuous or if it was 
forewarned, and its owner said that it was forewarned. In this 
case, even though the ox is liable to be killed, the owner does 
not pay the fine based on his own admission, due to the prin- 
ciple that one does not pay a fine based on his own admission. 
Therefore, in a case where there are no witnesses, he does not 
even pay the value of the victim based on his own admission. 


Rav Shmuel bar Rav Yitzhak raises an objection from a baraita 
that states a principle: In any scenario where a person is liable 
for his ox killing a freeman, he is liable for his ox killing a 
Canaanite slave, whether with regard to liability to pay ransom 
or with regard to the ox being put to death. 


The wording of the baraita is unclear: Is there a ransom to be 
paid in the case ofa slave? Ransom is paid only for the killing of 
a freeman. Rather, is it not referring to payment of the value of 
the victim? This poses a difficulty for Rabba’s opinion that one 
is not liable to pay the value of the victim for admitting to his ox’s 
killing of a slave. 


There are those who say that he, Rav Shmuel bar Rav Yitzhak, 
raised the objection and he resolved it, and there are those 
who say it was Rabba who said to him in response, that this is 
what the baraita is teaching: In any scenario where a person is 
liable to pay ransom for his ox killing a freeman, e.g., where it 
gored intentionally based on the testimony of witnesses, he is 
liable to pay a fine for his ox killing a slave. And in any scenario 
where one is liable to pay the value of the victim for his ox killing 
a freeman, e.g., where it gored unintentionally based on the 
testimony of witnesses, for a slave too, one is liable to pay the 
value, namely, where it gored unintentionally based on the 
testimony of witnesses. Accordingly, one does not pay the value 
ofa slave based on his own admission, although he does pay the 
value of a freeman if he admits that his ox killed him. 


Rava said to Rabba: If that is so," that one is liable to pay the 
value of the victim in cases where he is exempt from paying 
ransom, then if a person burns another to death unintentionally 
with his fire," and the proof is based on the testimony of 
witnesses, he should, likewise, at least pay the value of the 
victim. 


The Gemara asks: And from where does Rava know that he 
does not pay the value of the victim if he started the fire 
unintentionally? 


NOTES 


If that is so, etc. — 131937 *%: The early commentaries point 
out that this comparison between a person's ox and his fire 
is in accordance with the opinion of Reish Lakish that liability 
for damage caused by one’s fire is due to its similarity to his 
property. According to Rabbi Yohanan, who maintains that 
liability for damage caused by one's fire is due to its similarity to 
his arrows, there is no comparison, as death caused by one’s fire 
is tantamount to death caused by him directly (Tosafot; Rid). 


Unintentionally with his fire - 7334 xb iwy: Why does 
Rava relate specifically to a case where he started the fire unin- 
tentionally? Rashi explains that if it was done intentionally 
the perpetrator would certainly be exempt from paying com- 
pensation, as he would be subject to court-imposed capital 
punishment and would therefore be liable to receive only the 
greater punishment of the two. 
This is rejected in Tosefot Rabbeinu Peretz on the grounds 
that if the principle that one receives only the greater punish- 
ment is applied here, the perpetrator would be exempt in an 
unintentional case as well, as this principle is applied even 
when the action is unintentional and therefore does not war- 
rant, in practice, court-imposed capital punishment (see 35a). 
They accept the interpretation of Josafot, who say that Rava 
is not referring specifically to an unintentional fire, as it may 
be inferred a fortiori that he is liable if he lit the fire intention- 
ally. The only reason Rava mentions an unintentional fire is 
to compare it to the case of an ox that gores unintentionally. 
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BACKGROUND 


That Fire is considered forewarned, etc. - nwn vxnw 
^3): Although fire burns only flammable material, it can 


also cause significant damage to nonflammable materials. 


Depending on the size of the fire, damage may be caused 
indirectly due to the intense heat, even to materials that 
cannot be burned at all, such as earth, stones, metal, and 
earthenware. 


NOTES 


And we do not know - yy xr: According to the Hazon 
Ish, it appears from the Rambam that this dilemma occurs 
only with regard to a case where the victim is a freeman. If 
he is a Canaanite slave, the perpetrator is certainly liable to 
pay compensation to his owner for the financial damage 
incurred, just like any other damage for which one is liable 
to pay. The Meiri concludes that there is no liability to pay 
compensation in this case. 


HALAKHA 
Ransom where the ox killed unintentionally — sow 39i2 


mm33: If a forewarned ox kills a person, even unintentionally, 


if the victim is a freeman the owner pays ransom, and if the 
one killed is a Canaanite slave he pays a fine. This ruling is 
in accordance with the opinion of Rabbi Yohanan, whose 
opinions are accepted when in conflict with those of Reish 
Lakish (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 10:9). 
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If we say that it is from what we learned in a mishna (61b): If 
one ignites a heap of grain and there was a goat bound to an 
item adjacent to it, and there was also a slave adjacent to it but 
not bound, and they were burned together with the heap of 
grain, he is liable to pay for the heap of grain and for the goat. If 
the slave was bound to it in such a way that he was unable to flee 
from the fire, and the goat was adjacent to it, and they were 
burned with it, he is exempt from liability. Apparently, there is 
no liability even if he unintentionally burned the slave to death. 


The Gemara comments: If this is Rava’s source, there is no proof 
from here. Didn’t Reish Lakish say that the mishna is referring 
to a case where he ignited the body of the slave directly, in 
which case he is exempt from paying damages because he 
receives the greater punishment of them? Since he is liable to 
receive court-imposed capital punishment for killing the slave, 
he is not liable to pay damages. Therefore, this does not serve as 
proof that one is not liable to pay the value of a fire victim. 


And if Rava’s proof is rather from that which is taught in a 
baraita (10a): The stringency that applies to Fire as opposed 
to Pit is that the one responsible for Fire is considered fore- 
warned’ with regard to its consuming both something that is 
fitting for it and something that is not fitting for it, i.e., both 
flammable and non-flammable items. This is not so with regard 
to Pit, as damages are not paid for everything that can be dam- 
aged by a pit. But the baraita does not teach: That with regard 
to Fire, one is liable to pay the value of the victim even if the fire 
was ignited unintentionally. This is not so with regard to Pit. 
This would seem to support Rava’s opinion that one is not liable 
to pay the value of an unintentional victim of fire. 


The Gemara comments: If this is Rava’s source, there is no 
proof from here. Perhaps the baraita taught one distinction 
and omitted another; it simply did not enumerate all the 
differences. 


Rather, Rava’s statement should not be understood as an 
objection to Rabba’s opinion, as Rava himself had a dilemma 
with regard to the matter: If a person burns another to death 
unintentionally with his fire, does he pay the value of the 
victim or not? 


The Gemara elaborates on the question: Do we say that it is 
specifically with regard to death caused by one’s ox, where if it 
was done intentionally he pays ransom and where it was done 
unintentionally he pays the victim’s monetary value instead; 
but with regard to death caused by his fire, where even if it 
was done intentionally he does not pay ransom, if it was done 
unintentionally he does not pay the value either? Or perhaps, 
since with regard to the case where his ox gored unintention- 
ally, although there is no liability to pay ransom, nevertheless, 
he at least pays the value of the victim. One should say that 
with regard to his fire too, even though in a case where it was 
done intentionally he does not pay ransom, when it was done 
unintentionally, he should pay the value in any event. 


The Gemara concludes: And we do not know’ the solution to 
this dilemma, which shall stand unresolved. 


§ With regard to Rabba’s statement that for an ox that killed a 
person unintentionally one is exempt from paying ransom, the 
Gemara relates that when Rav Dimi came from Eretz Yisrael, he 
reported that Rabbi Yohanan says: It would have been sufficient 
for the verse to state: “A ransom is laid on him.” What is the 
meaning when the verse states: “If a ransom is laid on him” 
(Exodus 21:30)? It is to include liability to pay ransom in a 
case where the ox killed unintentionally," just as one is liable 
to pay ransom when it killed intentionally, in contrast to 
Rabba’s opinion. 
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Abaye said to Rav Dimi: If Rabbi Yohanan’s interpretation is 
so, it should be implemented with regard to the fine for a Canaan- 
ite slave as well, and it would have been sufficient for the verse 
to state: The ox gores a slave or a maidservant, he shall give 
to their master thirty shekels of silver. What is the meaning 
when the verse states: “If the ox gores a slave” (Exodus 21:32)? 
It is to include liability in a case where the ox killed a Canaanite 
slave unintentionally, just as when it killed a slave intentionally. 
And if you would say that indeed this is the halakha, but 
doesn’t Reish Lakish say that for an ox that killed a slave 
unintentionally its owner is exempt from paying the thirty 
shekels? 


Rav Dimi said to Abaye: Are you setting the statement of 
one man against the statement of another man? It could be 
that although Reish Lakish maintains that he is exempt, Rabbi 
Yohanan holds that he is liable. 


When Ravin came from Eretz Yisrael, he confirmed that this 
is the opinion of Rabbi Yohanan, as he says that it would have 
been sufficient for the verse to state: “The ox gores a slave.” What 
is the meaning when the verse states: “If the ox gores a slave”? 
It is to include liability in a case where the ox killed a slave 
unintentionally, just as when it killed a slave intentionally. 


The Gemara suggests: And according to Reish Lakish, let us say 
similarly that from the fact that he does not interpret the differ- 
ence between the terms “a slave” and “if a slave” to derive an 
additional halakha, it may be inferred that he does not interpret 
the difference between the terms “a ransom” and “if a ransom’ 
either, and holds that ransom is not paid if the incident was 
unintentional. 


3 


The Sages said: No, that is not a valid comparison. Although 
Reish Lakish does not interpret the difference between the terms 


“a slave” and “ifa slave,” he does interpret the difference between 


the terms “a ransom” and “if a ransom.” 


» 


And whatis different between the two verses? The terms “a slave 
and “if a slave” are not written where the liability for payment 

is stated, but rather in the presentation of the case: “If the ox gores 

a slave? Therefore, the use of the word “if” is warranted. By con- 
trast, the terms “a ransom” and “if a ransom” are written where 

the liability for payment is stated, where it would have been 

sufficient for the verse to state: “A ransom is laid on him.” There- 
fore, the superfluous word “if” lends itself to interpretation to 

include liability to pay ransom even in a case where the killing 
was unintentional. 


§ The mishna teaches: And the same halakha applies in a case 
where the ox killed a boy or in a case where it killed a girl. The 
Sages taught: The verse states: “Whether it has gored a son or 
has gored a daughter” (Exodus 21:31), to deem the owner liable 
for the death of minors just as for adults. 


The baraita asks: And could this not be derived through logical 
inference? Since the Torah renders a person liable to receive 
court-imposed capital punishment for killing another person, 
and, similarly, renders an ox liable to be killed for killing a per- 
son, it should be derived that just as when the Torah renders a 
person liable for killing a person the Torah makes no distinc- 
tion between killing minors and killing adults, so too, when it 
renders an ox liable to be killed for killing a person, do not 
differentiate with regard to it between minors and adults. 


And furthermore, it could be inferred a fortiori: Ifin the case of 
a person killing a person the Torah does not render minors 
entirely like adults with regard to this act, inasmuch as minors 
are exempt from liability for killing, but nevertheless it renders 
a person liable for killing minors as well as adults, 
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HALAKHA 
Whether it has gored a son — M3 {2 its: An ox that kills a 
person, whether an adult or a minor, is liable to be killed by 
stoning, regardless if the ox was innocuous or forewarned 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 10:1). 
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BAVA KAMMA ` PEREK IV: 444A: m9111 p 


then in the case of an ox killing a person, where the Torah renders 
small oxen like large ones with regard to this act, as a young calf 
that kills a person is killed just as an adult ox that kills a person, is it 
not logical that the Torah renders it liable for killing minors, i.e., a 
boy or a girl, just as for killing adults? Why is it necessary for the 
verse to teach this halakha? 


The Gemara rejects this claim: No, this cannot be derived by logic 
alone. If you say that a person who kills a person is liable even 
when the victim is a minor, this may be due to the extra severity in 
the case of a human assailant, as he is liable to pay four types of 
indemnity for causing injury; pain, humiliation, medical costs, and 
loss of livelihood, in addition to payment for the actual damage. Shall 
you also say that this is the halakha with regard to an ox, whose 
owner is not liable to pay these four types of indemnity? Clearly, 
this halakha cannot be derived merely through logical comparison 
between the two cases. Therefore, the verse states: “Whether it 
has gored a son" or has gored a daughter,” to render it liable for 
minors as well as adults. 


And I have derived this halakha only with regard to forewarned 
oxen; from where do I derive that in the case of an innocuous ox, 


it is killed if it kills a boy or a girl? 


The baraita asks: Could this not be derived through logical infer- 
ence? Since the Torah renders an ox liable to be killed for killing 
a man or a woman, and likewise renders it liable to be killed 
for killing a boy or a girl; then just as when it renders it liable to 
be killed for killing a man or a woman you do not differentiate 
between an innocuous ox and a forewarned ox, as both are stoned, 
so too, when it renders an ox liable to be killed for killing a boy 
or a girl do not differentiate between an innocuous ox and a 
forewarned ox. 


And furthermore, it can be inferred a fortiori: If with regard to a 
man or a woman, whose power is diminished with regard to dam- 
ages because adults who cause damage are liable to pay, but neverthe- 
less you do not differentiate between an innocuous ox and a fore- 
warned ox that kills them; then with regard to a boy or girl, whose 
power is enhanced with regard to damages because they are not 
liable to pay for damage they cause, is it not logical that you should 
not differentiate between an innocuous ox and a forewarned ox 


that kills them? 


The baraita answers that you could say in response: But does one 
derive the halakha of a lenient matter from a stringent matter in 
order to be more stringent with regard to it? If the Torah is strin- 
gent with regard to the case of a forewarned ox, which is a stringent 
matter, rendering it liable to be killed for killing a minor, does that 
mean that you should be stringent with regard to an innocuous ox, 
which is a relatively lenient matter? 


And furthermore, there is another reason to reject the earlier opin- 
ion: If you say that an innocuous ox is liable to be killed for killing a 
man or a woman, as they are obligated to observe the mitzvot, 
which gives them importance, does that mean that you should 
say the same with regard to a boy or a girl, who are exempt from 
the mitzvot? 


Since this halakha could not have been derived through logic alone, 
the verse states: “Whether it has gored a son or has gored a daugh- 
ter,’ stating the phrase “has gored” twice, to teach that it is referring 
both to the goring of an innocuous ox and to the goring of a fore- 
warned ox, and both to goring that causes death and to goring that 
causes injury. In all these cases the owner of the ox is liable even if 
the ox gores a minor. 
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MI S HN A If an ox was rubbing against a wall, and 


as a result the wall fell on a person and 
killed him; or if the ox intended to kill another animal but killed 
a person; or if it intended to kill a gentile but killed a Jew; or 
intended to kill a non-viable baby" but killed a viable person; 
in all these cases the ox is exempt from being killed. 


G E M ARA Shmuel says: The oxis exempt from being 

put to death, since it did not intend to kill, 
but its owner is liable to pay ransom." And Rav says: They are 
exempt from this liability and from that liability. 


The Gemara asks about Shmuel’s opinion: And why is he liable to 
pay ransom? Isn’t the oxinnocuous with regard to this action? The 
Gemara answers: As Rav says in a different context, it is referring 
to an ox that was forewarned with regard to falling on people 
in pits. Here too, it is referring to an ox that was forewarned 
with regard to rubbing against walls,“ causing them to fall on 
people. 


The Gemara asks: If so, if it was forewarned with regard to this 
behavior, it clearly intended to kill the person and is therefore 
subject to being put to death, contrary to the ruling in the mishna. 
The Gemara explains: Granted there, in the case where the ox was 
forewarned with regard to falling on people in pits, it could be that 
it saw a vegetable on the edge of the pit and subsequently fell in, 
without any intention to kill. But here, where it rubbed against a 
wall, causing it to fall on a person, and was forewarned with regard 
to this behavior, what is there to say in its defense? 


The Gemara answers: Here also the case is where it rubbed against 
the wall for its pleasure and not in order to kill. The Gemara 
asks: And from where do we know that it did not intend to kill? 
The Gemara answers: Because even after the wall fell it was still 
rubbing against it, which proves that this was its intention. 


An ox that rubbed against a wall — bria Jannaw ww: If an 
ox rubbed against a wall for pleasure, as it was seen rubbing 
against it even after the wall fell, and the wall collapsed on top 
of a person and he died, the ox is not liable to be stoned since it 


HALAKHA 
regard to rubbing against walls and causing them to collapse, 
its owner must pay ransom, in accordance with the opinion of 
Shmuel, whose opinion is followed in monetary law (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 10:10). 


had no intention to kill the person. If the ox was forewarned with 


Perek IV 
Daf44 Amudb 
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The Gemara asks: But still, is it not a case of pebbles?" Is this case 
not analogous to damage caused by pebbles inadvertently pro- 
pelled from under the feet of an animal while it is walking, which 
is not considered damage caused directly by the ox, but rather, 
damage caused indirectly? Ransom is not imposed for such indirect 
killing. Rav Mari, son of Rav Kahana, said: It is a case where the 
wall gradually gave way" under the pressure applied by the ox, 
and so while the ox was still pushing the wall it collapsed and killed 
the person. 


HALAKHA 


Where the wall gradually gave way — maa sop MIRDPT: Ifanox time only if the wall fell down on the person while the ox was 


is forewarned with regard to rubbing against walls and knocking 
them down on people, its owner is liable to pay ransom the fourth 


rubbing against it (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
10:10 and Lehem Mishne there). 


112911 p12: BAVA KAMMA : PEREK IV: 44B 


NOTES 


Intended to kill...a non-viable baby, etc. - pam) 
3) Dha.. in: The Rashba writes that the mishna 
could have added an additional case, namely where 
the ox intended to kill a person who has a wound that 
will cause him to die within twelve months [tereifa], and 
instead killed a person who is not a tereifa. Since there is 
no court-imposed capital punishment for killing a tereifa 
the ox would be exempt in this case as well. He explains 
that this case was not mentioned because it is similar to 
the case involving a non-viable baby. 


Its owner is liable to pay ransom - 15133 3M: Rashi 
explains that Shmuel agrees with Rabbi Yohanan’s opin- 
ion that one is liable to pay ransom for his ox’s unin- 
tentional killing, whereas Rav holds in accordance with 
Rabba’'s opinion that ransom is not paid in such a case. 
An alternative explanation, suggested by the Ra’avad, 
is that both amora‘im agree with Rabbi Yohanan’s 
opinion; Shmuel interprets the mishna as referring to 
a forewarned ox, whose owner is liable to pay ransom, 
whereas Rav interprets it in reference to an innocuous 
ox, where there is no ransom. 


Forewarned with regard to rubbing against walls, 
etc, — 1) YNDa..7aNNT> tyra: According to Rashi, 
this is a case where an ox rubbed against walls in order 
to knock them down on people three times, rendering 
it forewarned, but this time it merely rubbed against 
the wall for pleasure. Josafot and other early commen- 
taries write that this explanation is convoluted. They 
also maintain that if the ox is forewarned with regard to 
rubbing against walls to knock them down on people, 
it should not be considered forewarned with regard to 
rubbing for pleasure. Therefore, they explain that the ox 
is considered forewarned because for an ox to cause 
damage by rubbing against a wall for pleasure does not 
fall under the category of Goring, but rather, under the 
category of Eating, i.e., where the ox derives pleasure or 
benefit from the act, and with regard to this category of 
damage an ox is categorically considered forewarned. 
Accordingly, Tosafot conclude that it is not necessary for 
the ox to have done so three times prior to the incident. 

The Ra‘avad maintains that it is a Torah edict that 
ransom is paid only in the case of an ox that has actually 
been forewarned after three previous incidents. There- 
fore, the case here is necessarily a case where the ox had 
rubbed against walls, killing people as a result, on three 
previous occasions, thereby rendering itself forewarned 
with regard to this behavior. 


NOTES 


Even though pebbles are propelled Bike: ox’ force, and 
with regard to certain matters what is caused by one’s 
force is considered equivalent to what is caused by one’s 
body, nevertheless, the Torah stipulates the payment of 
ransom specifically in the context of goring, which is 
an action performed directly by the ox’s body (Rashi). 
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There are cases where the ox is liable to be put to 
death and the owner is liable to pay ransom, etc. - w? 
"31 1913.21 NIA AN: If a forewarned ox killed intention- 
ally it is stoned and its owner must pay ransom. If it killed 
unintentionally it is exempt from being put to death but 
its owner must still pay ransom. An innocuous ox that 
killed intentionally is stoned but its owner is exempt from 
paying ransom, and if it killed unintentionally both are 
exempt from their respective liabilities. This is in accor- 
dance with the baraita (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 10:13). 


The ox intended to kill this person, etc. — n% ah Pam 
^am: An animal that killed a person is not stoned unless 
its intention was to gore a person for whom it would 
be liable to be killed by stoning. Consequently, if an ox 
intended to kill an animal but killed a person instead, or 
if it intended to kill a gentile but killed a Jew, or intended 
to kill a non-viable baby but killed a viable person, it is 
exempt from being put to death. If it intended to kill a 
specific person for whom itis liable to be killed by stoning, 
even if it killed a different person instead, it is liable to be 
stoned, in accordance with the unattributed opinion in 
the mishna and contrary to the opinion of Rabbi Shimon 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 10:9). 


NOTES 

And for injuries caused by an ox unintentionally — 
mmaa Kw pram: The Ra'avad writes that this is refer- 
ring to injury caused by the ox in any manner, whether 
by Goring, Eating, or Trampling (see Shita Mekubbetzet). 
By contrast, the Ra'ah maintains that this is referring 
specifically to injury caused by Goring, as only in this 
category can a distinction be made between intentional 
and unintentional injury. 


And Rabbi Shimon exempts him - i3 jiynw an: 
Although the Gemara suggests a case-specific expla- 
nation for the disagreement, Rabbeinu Hananel writes 
that the dispute is part of a general difference of opinion 
between Rabbi Yehuda and Rabbi Shimon with regard to 
the issue of intention, as Rabbi Shimon exempts a person 
in cases lacking intention in many areas of halakha. 
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It is taught in a baraita in accordance with the opinion of Shmuel, 
and this baraita is a conclusive refutation of the opinion of Rav: 
There are cases where the ox is liable to be put to death and the 
owner is liable to pay ransom," and there are cases where the 
owner is liable to pay ransom but the ox is exempt from being 
put to death, and there are cases where the ox is liable to be put 
to death but the owner is exempt from paying ransom, and there 
are cases where they are exempt from this punishment and from 
that one. 


How so? In a case where a forewarned ox kills a person inten- 
tionally, the ox is liable to be put to death and the owner is liable 
to pay ransom; ifa forewarned ox kills unintentionally, the owner 
is liable to pay ransom but the ox is exempt from being put to 
death; if an innocuous ox kills intentionally, the ox is liable to 
be put to death but the owner is exempt from paying ransom; and 
if an innocuous ox kills unintentionally, they are exempt from 
this punishment and from that one. The baraita states explicitly 
that although a forewarned ox that kills a person unintentionally is 
exempt from being put to death, its owner is liable to pay ransom, 
in accordance with Shmuel’s opinion, and in contrast with Rav’s 
opinion. 


The baraita adds: And for injuries caused by an ox unintentionally," 
from which the victim is not killed, Rabbi Yehuda deems the owner 
liable to pay for the injury and Rabbi Shimon exempts him." 


The Gemara asks: What is the reason for the opinion of Rabbi 
Yehuda? The Gemara answers: He derives the halakha with 
regard to injury caused by the ox from the halakha with regard to 
its owner’s ransom payment. Just as with regard to its owner's 
ransom payment he is liable even if the ox gores unintentionally, 
so too, with regard to injuries he is also liable even if it gores 
unintentionally. 


And Rabbi Shimon derives his opinion from the halakha of the 
putting to death of an ox by the court: Just as with regard to its 
being put to death, if it kills a person unintentionally it is exempt, 
so too, if it causes injuries unintentionally its owner is exempt 
from payment. 


The Gemara questions the above explanation: And let Rabbi 
Yehuda also derive the halakha concerning an ox unintentionally 
causing injury from the halakha of its being put to death. The 
Gemara answers: In his opinion, we can derive a halakha with 
regard to payment for injury from the halakha of ransom, which is 
another halakha with regard to payment. But we cannot derive a 
halakha with regard to payment from a halakha concerning death. 


Conversely, the Gemara asks: And let Rabbi Shimon also derive 
the halakha here from the halakha concerning its owner’s ransom 
payment. The Gemara answers: We can derive a halakha with 
regard to the liability of an ox from a halakha with regard to the 
liability of an ox, to the exclusion of the payment of ransom, 
which is the liability of the owner. Compensation for injury is 
considered the ox’s liability, as it is the ox that caused the injury, 
whereas the ransom paid is for the owner's atonement. Therefore, 
the halakha concerning injury cannot be derived from the halakha 
of ransom, as they are dissimilar. 


§ The mishna teaches that if an ox intended to kill another animal 
but killed a person, or if it intended to kill a person for whom 
it would not be liable to be put to death but killed a person for 
whom it would be liable, it is exempt. The Gemara infers: If the ox 
intended to kill this person," for whom it would be liable, but killed 
that person instead, it is still liable. Accordingly, the mishna is not 
in accordance with the opinion of Rabbi Shimon, as it is taught 
in a baraita that Rabbi Shimon says: Even if the ox intended to kill 
this person but killed that person, it is exempt. 
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The Gemara asks: What is the reason for the opinion of Rabbi 
Shimon? The Gemara answers that it is because the verse states: 
“The ox shall be stoned, and its owner also shall be put to death” 
(Exodus 21:29); the juxtaposition of the ox and its owner indicates 
that as the death of the owner, i.e., a person, for killing another 
person, so is the death of the ox for killing a person. In other words, 
the two halakhot are applied in the same circumstances. Specifically, 
just as the owner, i.e., a person, is not liable to receive court-imposed 
capital punishment unless he intends to kill the person whom he 
ultimately kills, so too, an ox is not put to death either, unless it 
intends to kill the one whom it ultimately kills. 


The Gemara asks: And with regard to the owner himself, from where 
do we derive that he is not liable unless he killed the one whom he 
intended to kill? It is as the verse states: “And he lay in wait for him, 
and rose against him, and struck him mortally and he died” (Deu- 
teronomy 19:11). From the term “for him,” Rabbi Shimon derives that 
the killer is not liable unless he intends to kill him," i.e., the one 
whom he ultimately killed. 


The Gemara asks: And what do the Rabbis, who deem the killer 
liable in that case and who therefore disagree with Rabbi Shimon’s 
opinion, do with this phrase: “And he lay in wait for him”? How do 
they interpret it? The Gemara answers that the Sages of the school 
of Rabbi Yannai say that this phrase excludes from liability one who 
throws a stone into an area where there are several people, some of 
whom are people for whom he would not be liable to receive court- 
imposed capital punishment, e.g., gentiles, and a stone killed a person 
for whom he would receive court-imposed capital punishment. 


The Gemara asks: What are the circumstances of this case? If we say 
that there are nine gentiles in the crowd and one Jew among them, 
even without the verse derive the exemption from the fact that a 
majority of them are gentiles. Alternatively, even if half the people 
are gentiles and half are Jews, derive the exemption from the principle 
that when there is uncertainty concerning capital law, the halakha 
is to be lenient. 


The Gemara answers: No, the verse is necessary in a case where 
there are nine Jews and one gentile. Although a majority of them 
are Jews, the thrower is exempt from liability because there is one 
gentile among them who is considered fixed in his place, and the 
legal status of any item fixed in its place is like that of an uncertainty 
that is equally balanced;" and when there is uncertainty concerning 
capital law the halakha is to be lenient. This is what the Rabbis derive 
from the phrase: “And he lay in wait for him.” 


With d bel f n 
MI SHNA it regar to an ox be onging to a woman, " 


and similarly an ox belonging to orphans, 

and an ox belonging to orphans that is in the custody of their steward, 
and a desert ox, which is ownerless, and an ox that was consecrated 
to the Temple treasury, and an ox belonging to a convert who died 
and has no heirs, rendering the ox ownerless; all of these oxen are 
liable to be put to death for killing a person. Rabbi Yehuda says: 
A desert ox, a consecrated ox, and an ox belonging to a convert 
who died are exempt from being put to death, since they have 
no owners. 


G E M ARA The Sages taught: In the passage discussing 

an ox that kills a person (Exodus 21:28-32), 
the Torah states: “An ox,’ “an ox,” repeating this word seven times," 
to include an additional six cases, in addition to the classic case ofan 
ox goring and killing a person. They are: An ox belonging to a woman, 
an ox belonging to orphans, an ox belonging to orphans that is in 
the custody of a steward, a desert ox, a consecrated ox, and an ox 
belonging to a convert who died and has no heirs. Rabbi Yehuda 
says: A desert ox, a consecrated ox, and an ox belonging to a con- 
vert who died and has no heirs are all exempt from being put to 
death, since they have no owners. 
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HALAKHA 

Unless he intends to kill him - 15 mamy ty: The Ram- 
bam rules that a person who intends to kill a specific 
person, but ultimately kills another, is exempt from 
capital punishment and from paying compensation, 
in accordance with Rabbi Shimon’s opinion. Therefore, 
if a person throws a stone into a Jewish crowd and 
ills one of them, he is exempt from capital punish- 
ment. The Ra’avad and other authorities disagree with 
Rabbi Shimon'’s ruling, claiming that his opinion is not 
he accepted halakha (Rambam Sefer Nezikin, Hilkhot 
Rotze‘ah 4:1 and Hilkhot Hovel UMazik 114 and Lehem 
Mishne there). 


An ox belonging to a woman, etc. — 131 MWI Tw: 
If an ox kills a person, it is liable to be killed even if it 
is ownerless, e.g., a desert ox, a consecrated ox, or an 
ox belonging to a convert who died; or if it belongs 
to a woman, or is in the custody of a steward. This is in 
accordance with the unattributed opinion in the mishna 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 10:6). 


NOTES 


The legal status of any item fixed in its place is like 
that of an shat that is equally balanced - bs 
follows the maibriky, “ths principle applies only with 
regard to a random group. With regard to a fixed, non- 
random group, majority is given no significance and 
the uncertainty is considered equally balanced. The 
commentaries write that this verse serves as the source 
for the general principle of items fixed in their places. 

This raises the question: Since Rabbi Shimon inter- 
prets the verse: “And he lay in wait for him,’ in a differen 
manner, from where does he derive this principle? Some 
commentaries suggest that he derives it from the fol- 
lowing phrase in the verse: “And rose against him,’ as the 
expression: “Against him,’ denotes a specific, identifiable 
person. Others suggest that Rabbi Shimon does derive i 
from: “And he lay in wait for him,’ and the main source 
for his opinion that a person is not liable to receive the 
death penalty for killing someone whom he did no 
intend to kill is actually another verse (Shita Mekubbetzet, 
citing Rabbeinu Yeshaya; see Rashba). 


An ox belonging to a woman — Wx iW: As there is 
no distinction between men and women with regard 
to the halakhot of damages, the commentaries ask why 
the mishna must mention an ox belonging to a woman. 
Several commentaries explain that since the wording 
of the verse is: “And if one man’s ox [shor ish] hurts the 
ox of another” (Exodus 21:35), one might assume that 
these halakhot apply only to a man’s ox (Tosafot). The 
Meiri cites an interpretation that the mishna refers spe- 
cifically to a married woman who, it could be argued, 
does not have complete ownership of the ox. The Meiri 
himself explains that since women are not usually as 
knowledgeable as men when it comes to safeguarding 
oxen, one could maintain that they cannot be held fully 
responsible for the ox’s goring. 


An ox belonging to orphans, etc. — ^3) Dim Tiw: 
The significance of these cases is explained in Nim- 
mukei Yosef. It was necessary to state the case of an ox 
belonging to orphans because one might have assumed 
hat there would be no liability since orphans are not 
halakhically competent. It was necessary to mention the 
case of an ox under the custody of a steward because 
one might have assumed that a steward should not 
be treated as stringently as an owner. With regard to 
a desert ox, one might have thought that because it is 
ownerless it is exempt. Finally, with regard to a conse- 
crated ox, one could maintain that killing the ox would 
cause a loss to the Temple treasury. 


An ox, an ox, seven times — mya% Ww iw: The first 
appearance of the word is necessary to the halakha itself, 
while the other six are essentially superfluous and are 
written to include these six additional cases (Tosafot). 
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NOTES 


And the owner's standing trial — p12 mmay: This 
derivation is based on the fact the word huad, which 
means warning has been given, is related to the term 


ed, w 


hich means a witness. Accordingly, the phrase is 


interpreted as referring to the trial (Rashi). 


The ox’s status.. 


Rash 


„is the same — Ina pw: The 
ba writes that Rabbi Yehuda concedes that if 


the ox was sold after it gored it is not exempt from 


liabili 
whet 


ty; the verse relates to an ox that has an owner, 
her or not it is the same owner in the different 


stages of the process, from the goring through the 


trial. 
unde 


278 


By contrast, Rashi (13b) requires the ox to be 
r the same ownership in all these stages. 
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Rav Huna says: Rabbi Yehuda would deem the ox exempt even 
if it gored and killed and its owner ultimately consecrated it, or if 
it gored and he ultimately renounced his ownership over it, since 
at the time of the trial in court the ox does not have an owner. 


The Gemara asks: From where did Rav Huna derive this assertion? 
From the fact that Rabbi Yehuda teaches two cases, a desert ox 
and an ox belonging to a convert who died and has no heirs. 
What is the legal status of an ox belonging to a convert who 
died? Since he has no heirs it is considered to be an ownerless ox. 
Accordingly, the case of a desert ox is the same as the case of an 
ox belonging to a convert who died and has no heirs, and it 
does not seem necessary for the baraita to state both cases. Rather, 
does it not teach us this: That even if the ox gored and he ulti- 
mately consecrated it, or, ifit gored and he ultimately renounced 
ownership over it, it is exempt, just as in a case where a convert’s ox 
gores and subsequently the owner dies? The Gemara concludes: 
Indeed, conclude from the baraita that this is the opinion of Rabbi 
Yehuda. 


This assertion is also taught in a baraita: Moreover, Rabbi Yehuda 
said that even if it gored and he ultimately consecrated it, or if it 
gored and he ultimately renounced ownership over it, the ox is 
exempt, as it is stated: “And warning has been given [vehuad] to 
its owner...and it killed ... the ox shall be stoned” (Exodus 21:29). 
It is derived from here that the owner of the oxis exempt unless the 
ox’s status as the owner’s property at the time of the death of the 
victim and at the time of the owner’s standing trial" is the same," 
i.e., that the ox has an owner. 


The Gemara asks: But don’t we require that the ox’s status be the 
same at the time of the verdict as well? And isn’t the phrase “the ox 
shall be stoned” also referring to the verdict? Rather, emend the 
statement and say that the owner of the ox is exempt unless the ox’s 
status as the owner’s property at the time of the death of the victim 
and at the time of the owner’s standing trial and at the time of the 
verdict are identical as one. 


MI S HN A With regard to an ox that is leaving court 


to be stoned for killing a person and its 
owner then consecrated it, it is not considered consecrated, i.e., 
the consecration does not take effect, since deriving benefit from 
the ox is prohibited and the ox is therefore worthless. If one slaugh- 
tered it, its flesh is forbidden to be eaten and it is prohibited to 
derive benefit from it. But if its owner consecrated it before its 
verdict the ox is considered consecrated, and if he slaughtered it 
its flesh is permitted. 


If the owner of an ox conveyed it to an unpaid bailee," or to a 
borrower, or to a paid bailee, or to a renter, and it caused damage 
while in their custody, they enter into the responsibilities and 
liabilities in place of the owner. Therefore, if it was forewarned 
the bailee pays the full cost of the damage, and if it was innocuous 
he pays half the cost of the damage. 


G E M ARA The Sages taught: With regard to an oxthat 


killed a person, if its owner sold it before 
its verdict, 


If the owner conveyed it to an unpaid bailee, etc. - anid fon 
"3103: If an ox’s owner conveyed it to a bailee, whether an unpaid 


HALAKHA 


is liable to pay damages. This applies only when the bailee did not 
safeguard the ox at all (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 


bailee, a paid bailee, or a borrower, the bailee is considered respon- 4:4; Shulhan Arukh, Hoshen Mishpat 396:8). 
sible for the ox instead of the owner, and if it causes damage, he 
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it is considered legally sold" and belongs to the purchaser for 
all purposes. Similarly, if he consecrated it, it is halakhically 
consecrated," and all the halakhot of consecrated property apply 
to it. If he slaughtered it, one is permitted to eat its meat. If a 
bailee charged with safeguarding it returned it to its owner’s house 
before the verdict it is considered to be returned, and the owner 
has no further claim against the bailee." 


By contrast, once its verdict has been issued, if the owner sells 

it, it is not considered sold, since the ox is no longer his. Similarly, 
if he consecrates it, it is not considered consecrated. If he slaugh- 
ters it, its meat is forbidden. If a bailee returns it to its owner’s 

house it is not considered to have been returned, since the ox is 

considered to have been killed. Rabbi Ya’akov says: Even once its 

verdict has been issued, if the bailee returns it to its owner it is 

considered to have been returned. 


The Gemara suggests: Let us say that they disagree about this: The 
Rabbis hold that with regard to items from which it is prohibited 
to derive benefit one does not say: That which is yours is before 
you, and no compensation is required. Once the deposited item 
was rendered forbidden, the bailee cannot return it as is to its owner, 
claiming that since it has not been physically damaged he has ful- 
filled his obligation to return it and therefore the owner has no 
further claims against him. And Rabbi Ya’akov holds that one does 
say, with regard to items from which it is prohibited to derive 
benefit: That which is yours is before you. 


Rabba said: Clearly, according to everyone, one says with regard 
to items from which it is prohibited to derive benefit: That which 
is yours is before you;" as, if this was the subject of disagreement, 
let them dispute this matter with regard to leavened bread on 
Passover, which is a more common case of an item from which it 
is prohibited to derive benefit. 


Rather, here they disagree with regard to the matter of issuing the 
verdict for an ox in its absence. The Rabbis hold that the verdict 
for an ox" can be issued only in its presence. Therefore, the bailee 
is not exempt by returning it after the verdict, as the owner could 
say to him: If you had returned the ox to me before the verdict I 
would have smuggled it to the marsh, and the court would not 
have been able to sentence it to stoning. Now you have let my ox 
be seized by the court, with whom I cannot engage in litigation. 


And Rabbi Ya'akov holds that the verdict for an ox can be issued 
in its absence. Therefore, the bailee is exempt, as he can say to the 
owner in response to his claim: Ultimately, they would have issued 
the verdict anyway, so I did not cause your ox to be stoned by not 
returning it to you before the verdict. 


According to this explanation, what is the reason for the opinion 
of the Rabbis that the ox’s verdict can be issued only in its presence? 
The verse states: “The ox shall be stoned, and its owner also shall 
be put to death” (Exodus 21:29), indicating that as the death of 
the owner, i.e., a person, for killing another person, so is the death 
of the ox for killing a person. Just as the owner is sentenced to 
death only in his presence," so too, an oxis sentenced to death only 
in its presence. 


And Rabbi Ya’akov holds that the owner and the ox cannot be 
compared. Granted, the owner must be present when the verdict 
is issued, as people are able to present claims in their defense; 
but as for an ox, is it capable of presenting claims? Consequently, 
it makes no difference whether or not the verdict is issued in 
its presence. 


NOTES 
If its owner sold it...it is sold - W312 1132: Rashi 
explains that the ox is considered sold inasmuch as the 
purchaser may use it for work in the meantime, until 
the court sentences it to stoning; until then, one is still 
permitted to derive benefit from it. Tosafot and others 
cite another version of Rashi’s commentary, in which he 
explains that it is not considered a mistaken transaction 
because the purchaser can slaughter it for its meat and 
hide, as one is still permitted to derive benefit from it. 


If he consecrated it, itis consecrated — wpn wep: 
According to the unattributed opinion in the mishna 

above (44b) that maintains that even a consecrated 

ox that kills a person is stoned, nevertheless, in the 

meantime the consecration is effective. The practical 

significance of this is that one who uses it is considered 

to have transgressed the prohibition of misusing conse- 
crated property (Rashi). The Meiri writes that the owner 
is obligated to pay the redemption fee to release it from 

its consecrated status. He adds that after the ox's verdict 
is issued, just as it can no longer be consecrated, as its 

owner no longer has the power to change its status, 
so too, its owner cannot renounce ownership of it. 


Once its verdict has been issued, etc. — 13° 232070 
"131: Most commentaries explain that since it is prohib- 
ited to derive benefit from the ox, it has no monetary 
value and consequently cannot be sold or consecrated. 
Rabbeinu Tam maintains that as long as the ox is still 
alive there is no prohibition against deriving benefit 
from it. He further explains that the reason for these 
halakhot is that it is prohibited to delay the killing of 
the ox (see Tosefot Rabbeinu Peretz). 


HALAKHA 

Before its verdict, etc. — 13) i) V33) Kow “Y: If an 
ox killed a person but has not yet been sentenced 
to death by stoning, if its owner consecrates it, it is 
considered consecrated; if he renounces ownership 
of it, it is rendered ownerless; if he sells it, it is legally 
sold; if a bailee returns it to its owner, it is considered 
returned; and if one slaughters it, one is permitted to 
derive benefit from its meat (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 11:9). 


Once its verdict has been issued — i3 133373: Once 

an ox has been sentenced to stoning, if its owner con- 
secrates it, it is not considered consecrated; if he sells it, 
itis not considered sold; if a bailee returns it to its owner, 
itis not considered returned; and if one slaughters it, it 
is prohibited to derive benefit from its meat, in accor- 
dance with the unattributed opinion in the baraita 

(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 11:9). 


That which is yours is before you — sped Jw nI: 

If one steals an item from another and su bsequently 
returns it, even if it became prohibited to derive benefit 
from it, e.g., leavened bread that remained in the thief’s 
possession over Passover, it is considered returned and 
no compensation is required (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 3:4; Shulhan Arukh, Hoshen 
Mishpat 3631). 


The verdict for an ox- www 4: An ox’s verdict may 
be issued only in its presence (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 11:10). 


Just as the owner is sentenced to death only in 
his presence - 071352 owa ma: The court can issue 
the verdict in a capital case only in the presence of 
the defendant (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 10:6 and Sefer Shofetim, Hilkhot Sanhedrin 14:7; 
Shulhan Arukh, Hoshen Mishpat 13:6, 18:6). 
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NOTES 

If he safeguarded the ox — Arba °K: He provided 
it superior safeguarding by keeping it in an enclosed 
place that cannot be breached even by an atypical 
wind. 

Rashi interprets the discussion as pertaining to the 
bailee’s liability to compensate the owner for the value 
of the ox. He maintains that this degree of safeguarding 


exempts from liability even a paid bailee and a renter, 


although not a borrower. By contrast, the Rashba writes 
that a paid bailee and a renter are exempt only if they 
guarded the ox personally. Therefore, he interprets 
the discussion as referring to the bailees’ exemption 
from paying the ransom, since, in this regard, they 
safeguarded it sufficiently. 


HALAKHA 


Where he provided reduced safeguarding — 71023 
Amna maw: If a person conveyed his animal to a 
bailee, who provided reduced safeguarding, e.g., he 


cal wind, if he was a paid bailee, a renter, or a borrower 
he is liable for any damage the animal causes. If he is 
an unpaid bailee he is exempt and the owner is liable. 
f the bailee provided superior safeguarding and the 
animal caused damage anyway, the bailee is exempt. 
The Rambam and the Shulhan Arukh maintain that 
he owner is liable in this case. Later, the Rambam 
amended this ruling in a responsum, writing that since 
he bailee provided superior safeguarding the owner 
is exempt from liability as well. This is the consensus 
among most halakhic authorities (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 4:4 and Kesef Mishne 
there; Shulhan Arukh, Hoshen Mishpat 396:8). 


Perek IV 
Daf45 Amud b 


HALAKHA 


A renter is considered like a paid bailee - xina 1310 
37 DW: When a person rents an animal or utensils 
from another, his responsibilities toward them are like 
those of a paid bailee. Therefore, he is liable in cases of 
theft and loss, but he is exempt in a case of damage 


beyond his control. This is in accordance with the opin- 


ion of Rabbi Yehuda (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 1:2; Shulhan Arukh, Hoshen Mishpat 307:1). 
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§ The mishna teaches: If the ox’s owner conveyed it to an unpaid 
bailee, or to a borrower, or to a paid bailee, or to a renter, they enter 
into the responsibilities and liabilities in place of the owner. The 
Sages taught: There are four people who enter into the responsibili- 
ties and liabilities in place of the owner, and they are: An unpaid 
bailee, and a borrower, a paid bailee, and a renter. If the oxen 
killed people while in the possession of one of these people, if the 
oxen were innocuous at the time they killed, they are killed and the 
bailees are exempt from paying ransom. If they were forewarned, 
they are killed and the bailees pay ransom. And regardless if they 
were innocuous or forewarned, the bailees are liable to return the 
value of the ox to its owner, with the exception ofan unpaid bailee. 


The Sages said: What are the circumstances in which the bailees 
are liable, with the exception of an unpaid bailee? Ifhe safeguarded 
the ox" appropriately but the ox killed a person anyway, all of the 
other bailees should also be exempt from reimbursing the owner 
for the ox and not just an unpaid bailee, as they did everything 
that was required of them. And if he did not safeguard it properly, 
even the unpaid bailee should be liable, as he was also required 
to safeguard it. 


The Sages said in response: Here we are dealing with a case where 
the bailee provided reduced safeguarding" and did not provide 
superior safeguarding. In this case the unpaid bailee has fulfilled 
his safeguarding duties; since he does not receive anything in 
exchange this level of safeguarding is sufficient. Those other bailees, 
who have a greater responsibility, have not fulfilled their required 
level of safeguarding. 


The Sages said, in clarification of the baraita: In accordance with 
whose opinion is this baraita? If itis in accordance with the opinion 
of Rabbi Meir, 


who says that a renter is considered like an unpaid bailee with 
regard to his responsibility for the rented item, let it teach that 
bailees are liable to compensate the owner, with the exception of 
an unpaid bailee and a renter. 


And if it is in accordance with the opinion of Rabbi Yehuda, who 
says that a renter is considered like a paid bailee," let it teach: With 
the exception of an unpaid bailee, as it in fact states; but it should 
also state that in a case where the oxen are forewarned, all of them 
are exempt with regard to ransom, as Rabbi Yehuda says in the next 
mishna that a forewarned ox requires only a reduced level of safe- 
guarding. Therefore, this baraita does not appear to be in accordance 
with the opinion of either tanna. 


Rav Huna bar Hinnana said: In accordance with whose opinion 
is this baraita? It is in accordance with the opinion of Rabbi 
Eliezer, who says that an ox has no sufficient safeguarding at all 
other than slaughtering it with a knife; i.e., there is no degree of 
safeguarding that exempts the ox’s owner, or in the context of the 
baraita, the bailee, from liability if the ox causes damage or kills. And 
with regard to a renter, the baraita holds in accordance with the 
opinion of Rabbi Yehuda, who says that a renter is considered 
like a paid bailee. 


Abaye said: Actually, the baraita is in accordance with the opinion 
of Rabbi Meir; and it is as Rabba bar Avuh reversed the two opin- 
ions and taught: How does a renter pay? In other words, what is 
his degree of responsibility? Rabbi Meir says: Like a paid bailee. 
Rabbi Yehuda says: Like an unpaid bailee. 
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§ Rabbi Elazar says: If the owner conveyed his ox to an unpaid 
bailee, if the ox caused damage, the bailee is liable to pay damages; 
but if the ox was injured, he is exempt. 


The Sages said: What are the circumstances? If Rabbi Elazar was 
referring to a bailee who accepted responsibility upon himself for 
guarding it from causing damage," even if the ox was injured he 
should be liable. And if he was referring to a bailee who did not 
accept responsibility for guarding it from causing damage, even if 
it causes damage he should be exempt from payment. 


Rava said: Actually, Rabbi Elazar was referring to a case where he 
accepted responsibility upon himself for guarding it from causing 
damage;" but here we are dealing with a case where the bailee 
recognized that the ox was a goring ox," and in that case the normal 
way of things is that the bailee accepted upon himself responsibility 
for safeguarding it so that it would not go and injure others, since 
he knew that it was dangerous. But it presumably did not enter 
his mind that other oxen would come and injure it. Therefore, 
he did not accept responsibility for safeguarding against such an 
occurrence. 


MI S H N A If the ox’s owner tied it with reins to a fence 


or locked the gate before it in an appropri- 
ate manner," but nevertheless the ox emerged and caused damage, 
whether the ox is innocuous or forewarned the owner is liable, 
since this is not considered sufficient precaution to prevent damage; 
this is the statement of Rabbi Meir. 


Rabbi Yehuda says that if the ox is innocuous the owner is liable 
even ifhe safeguarded it appropriately, since the Torah does not limit 
the required safeguarding for an innocuous ox. But if the ox is fore- 
warned, the owner is exempt" from paying compensation for dam- 
age, as it is stated in the verse describing damage by a forewarned 
ox: “And the owner has not secured it” (Exodus 21:36), and this ox 
that was tied with reins or behind a locked gate was secured. 


Rabbi Eliezer says: An ox has no sufficient safeguarding at all other 
than slaughtering it with a knife; there is no degree of safeguarding 
that exempts the ox’s owner from liability. 


G E M ARA What is the reason for the opinion of Rabbi 


Meir? He holds that ordinary oxen are not 
presumed to be under safeguarding, as their owners do not ordinar- 
ily safeguard them; and the Merciful One stated in the Torah that 
one will be liable even for damage caused by an innocuous ox inas- 
much as it requires at least a reduced level of safeguarding, such as 
with reins. The Merciful One then stated with regard to a fore- 
warned ox: “And the owner has not secured it,” to indicate that it is 
not sufficient to provide it with only a reduced level of safeguarding, 
as it requires superior safeguarding. And Rabbi Meir derives this 
requirement with regard to an innocuous ox from a verbal analogy 
between the term goring stated with regard to an innocuous ox and 
the term goring stated with regard to a forewarned ox. In both cases 
superior safeguarding is required; otherwise the owner is liable. 


By contrast, Rabbi Yehuda holds that ordinary oxen are presumed 
to be under some reduced level of safeguarding. Since the Merciful 
One stated nevertheless that even for damage caused by an innocu- 
ous ox the owner will pay, it may be inferred that it requires supe- 
rior safeguarding. The Merciful One then states with regard to a 
forewarned ox: “And the owner has not secured it,” emphasizing 
again that one must provide it with superior safeguarding. This 
constitutes one amplification following another amplification, and 
the principle is that an amplification following an amplification is 
stated only in order to restrict its extent. Accordingly, the verse 
excludes the requirement of superior safeguarding with regard to 
a forewarned ox, and therefore reduced safeguarding is sufficient to 
exempt the owner from liability. 
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HALAKHA 


Who accepted responsibility upon himself for guarding 
it from causing damage - vpu Maw moy raps: Ifa per- 
son gives his animal to a baile, itis assumed that the latter 
accepted responsibility for safeguarding it from causing 
damage and also from getting injured. This applies only in 
the case of an ox not known to be a goring ox (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 4:10 and Ra'avad there; 
Shulhan Arukh, Hoshen Mishpat 396:8). 


Where the bailee recognized that the ox was a goring 
Ox = (A NIM ja YT 733: If a person agrees to safe- 
guard an ox that he knows to be a goring ox, presumably 
he has accepted responsibility to safeguard it from caus- 
ing damage, but not from getting injured by other oxen 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 4:10; Shulhan 
Arukh, Hoshen Mishpat 396:8). 


Or locked the gate before it in an appropriate man- 
ner — KID maaya: Ifa person tied his ox to a fence with 
reins, or locked it in an appropriate manner behind a gate 
capable of withstanding a typical wind, but nevertheless it 
escapes and causes damage, if it is innocuous he is liable 
to pay half the cost of the damage and if it is forewarned 
he is exempt from liability, in accordance with the opinion 
of Rabbi Yehuda. If he did not even lock it behind a gate 
capable of withstanding a typical wind, he is liable even in 
the case of a forewarned ox (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 7:1; Shulhan Arukh, Hoshen Mishpat 396:1). 


NOTES 


A bailee who accepted responsibility upon himself for 
guarding it from causing damage - naw voy bopw 
Yp: The Ra’avad explains that this refers to a bailee who 
explicitly accepted responsibility to guard it from damage. 
By contrast, the Rashba holds that if this were stipulated 
explicitly it would be the determining factor in any ruling. 
Rather, Rava means that he agreed to safeguard the ox 
without specifying that he does not accept liability for 
any damage it causes. That is why the bailee’s intention is 
taken into account. 


If the ox is innocuous the owner is liable...but if it 
is forewarned he is exempt - 1w 913) AYN OH: This 
halakha, which states that a forewarned ox requires a 
lower degree of safeguarding than an innocuous one, 
seems difficult to understand. The Meiri suggests that 
since a forewarned ox is known to be dangerous people 
take the necessary precautions to avoid it, and supe- 
rior safeguarding on the part of the owner is therefore 
unnecessary. 
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NOTES 


Its element of innocuousness remains in place - 7¥ 
Maly Aaipaa nan: Tosafot explain that the halakha 
concerning a forewarned ox cannot logically be more 
lenient than that of an innocuous ox. As a result, superior 
safeguarding is necessary for the owner to be exempt 
from paying at least half the cost of the damage, even 
according to Rabbi Yehuda. This halakha has a lenient 
ramification as well: since the ox retains its innocuous 
element, half the cost of the damage is paid exclusively 
from the proceeds from the sale of the ox (see 39b). One 
leniency, however, does not carry over from the ox’s 
innocuous status: If the owner admits to his liability, he is 
not exempt from paying compensation for half the cost 
of the damage, even according to the opinion that the 
payment of compensation for half the cost of the damage 
for an innocuous ox is considered a fine. This is because 
once the ox is rendered forewarned, all opinions agree 
that the entire payment of compensation for the damage 
is considered monetary restitution and not a fine. The 
Rashba adds that the ox’s innocuous element does not 
deduct from the amount of ransom its owner is liable to 
pay if it kills a person. 


Forewarned with regard to goring with its right horn - 
po ne ‘waa: Several commentaries maintain that Rav 
referred specifically to a case where the ox is forewarned 
with regard to its right horn, as the right side is the domi- 
nant one; but if it is forewarned with regard to its left horn 
it is thereby forewarned with regard to its right horn as 
well. According to other commentaries, both sides are 
treated equally, and if it is forewarned with regard to the 
left horn it is not forewarned with regard to the right 
(see Tosafot). 
The Meiri maintains that according to Rav, an ox is 
never rendered forewarned in a general sense, with 
regard to all the potential ways of causing damage. For 
instance, if it is forewarned with regard to goring it is still 
rendered innocuous with regard to kicking, etc. 


If it is in accordance with the opinion of Rabbi Meir, 
etc. — 131 PND 1277 KI x: Rashi explains that the 
Gemara assumes Rav was not referring to the amount 
that the owner is liable to pay, since it is obvious that he 
is liable only to pay half the cost of the damage for the left 
horn. Rather, he must have been referring to the required 
degree of safeguarding vis-a-vis the respective horns. The 
Ra’avad presents an alternative interpretation. 
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And if you would say that through the verbal analogy between 
the term goring stated with regard to an innocuous ox and the 
term goring stated with regard to a forewarned ox the Torah 
compares their halakhot, nevertheless, the Merciful One restricted 
this halakha by emphasizing: “And the owner has not secured it, 
referring specifically to it, a forewarned ox, and not to the other, 
i.e., innocuous, ox. 


> 


The Gemara asks: But isn’t this phrase necessary for the negative 
[lav] statement that if the owner does not provide superior safe- 
guarding he is liable? The Gemara answers: If that is so, let the 
Merciful One write: And the owner has not secured. What is 
the purpose of the added emphasis: “And the owner has not 
secured it”? It is to indicate that the restriction of this halakha 
relates specifically to it, a forewarned ox, and not to the other, 
i.e., innocuous, ox. 


Itis taught in a baraita that there is a fourth opinion. Rabbi Eliezer 
ben Yaakov says: In the cases of both an innocuous ox and a 
forewarned ox in which its owner provided reduced safeguarding, 
he is exempt from liability. 


The Gemara asks: What is the reason for his opinion? He holds 
in accordance with the opinion of Rabbi Yehuda, who says 
that reduced safeguarding is sufficient for a forewarned ox, 
and he derives from the verbal analogy between the term goring 
stated with regard to an innocuous ox and the term goring stated 
with regard to a forewarned ox that just as reduced safeguarding 
is sufficient for a forewarned ox, it is sufficient for an innocuous 
ox as well. 


Rav Adda bar Ahava said: Rabbi Yehuda deemed only the fore- 
warned element of the ox exempt. Rabbi Yehuda’s ruling that 
reduced safeguarding is sufficient to exempt the owner of a fore- 
warned ox relates only to the additional half of the damage that is 
paid for a forewarned ox beyond the half of the damage that one is 
liable to pay for an innocuous ox. But the liability for its element 
of innocuousness remains in place." Therefore, if the owner did 
not provide superior safeguarding for the forewarned ox he is still 
liable to pay half the cost of the damage as he would if it were 
innocuous. 


Rav says: If an ox is forewarned with regard to goring with its 
right horn,™" it is not thereby forewarned with regard to goring 
with its left horn. 


The Sages said: In accordance with whose opinion is Rav’s state- 
ment made? Ifit is in accordance with the opinion of Rabbi Meir," 
doesn’t Rabbi Meir say that both an innocuous ox and a fore- 
warned ox require superior safeguarding? If it is in accordance 
with the opinion of Rabbi Yehuda, why did he state that the ox still 
has an innocuous element specifically with regard to the left horn? 
Even with regard to the right horn itself it has both elements; it 
has an element of innocuousness and it also has a forewarned 
element. 


The Sages said: Actually, Rav’s statement is in accordance with the 
opinion of Rabbi Yehuda, and he does not hold in accordance 
with the opinion of Rav Adda bar Ahava that the ox’s innocuous 
element remains. And this is what he is saying: You find an 
element both of innocuousness and of a forewarned status in the 
same ox specifically in a case like this, where an ox is forewarned 
with regard to one horn but not with regard to the other. 


HALAKHA 


Forewarned with regard to goring with its right horn — yw 
po rm: If an ox is forewarned with regard to goring with its 
right horn but not with its left horn, and its owner safeguarded 
it appropriately, if it escaped and gored, whether with its right 


age, as the ox retains its innocuous element with regard to the 
requirement for superior safeguarding. This is in accordance 
with the opinion of Rav (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 7:2). 


or left horn, the owner is liable to pay half the cost of the dam- 
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But if an ox is entirely rendered forewarned, you do not find 
an element of innocuousness with regard to it at all. If it is 
forewarned with regard to goring with either horn, its status of 
innocuousness is completely revoked. 


§ The mishna teaches that Rabbi Eliezer says: An ox has no 
sufficient safeguarding at all other than slaughtering it with a 
knife. Rabba said: What is the reason for the opinion of Rabbi 
Eliezer? It is as the verse states with regard to a forewarned ox: 
“And the owner has not secured it” (Exodus 21:36), meaning 
that once it is rendered forewarned the owner no longer has any 
sufficient manner of safeguarding this animal, and the owner 
is responsible for all damage it causes. 


Abaye said to Rabba: If that is so, does that which is written with 
regard to a pit: “And if a man shall open a pit, or if a man shall 
dig a pit and not cover it” (Exodus 21:33), also mean that once a 
pit has been dug the owner no longer has any adequate way of 
covering this pit, which would exempt its owner from paying 
damages? 


And if you would say that indeed that is the halakha, but didn’t 
we learn in a mishna (52a) that if he covered the pit appropri- 
ately, and an ox or a donkey fell into it and died, he is exempt? 
Evidently, a pit can be covered adequately. 


Rather, Abaye rejected Rabba’s explanation of Rabbi Eliezer’s 
opinion, and said that this is the reason for the opinion of Rabbi 
Eliezer:" As it is taught in a baraita that Rabbi Natan says: From 
where is it derived that one may not raise a vicious dog in his 
house," and that one may not set up an unstable ladder in 
his house? As it is stated: “You shall not bring blood into your 
house” (Deuteronomy 22:8), which means that one may not 
allow a hazardous situation to remain in his house. Similarly, 
a person should not keep a forewarned ox in his possession, as 
it is dangerous. This is why Rabbi Eliezer rules that no level of 
safeguarding is sufficient for it; the ox should be slaughtered so 
that it will not cause damage. 


NOTES 


This is the reason for the opinion of Rabbi Eliezer — 127 
awh 1277 PPD: The Rif, the Ra'avad, and other commen- 
aries maintain that according to Abaye's interpretation of 
Rabbi Eliezer's statement, Abaye does not refer to the owner's 
iability to pay for the damage caused by the ox but rather 
o the owner's obligation to slaughter it in order to remove 
he hazard. The Rashba writes that there are ramifications 
with regard to compensation as well, e.g., if the owner pro- 
vides only reduced safeguarding he is liable. Nevertheless, 
he Rashba agrees with the assumption that Rabbi Eliezer’s 
explicit statement is referring to a moral obligation, not a 
monetary liability. 

The Rid, on the other hand, holds that all the tanna‘im agree 
that the owner is obligated to slaughter the belligerent ox. 
The dispute, in his opinion, is that according to Rabbi Eliezer, 
if he does not slaughter it he is legally liable for any damage it 
causes, as the Sages fined the owner for refraining from fulfill- 
ing his obligation. By contrast, the other tanna‘im hold that he 
is liable only by the laws of Heaven. The difference between 
the interpretation of Abaye and that of Rabba is that according 
to Rabba, Rabbi Eliezer deems him liable by Torah law. 


HALAKHA 
One may not raise a vicious dog in his house — bay x 
ima Jina yt J> DTN: It is prohibited to breed a vicious dog 
unless it is secured with chains. In a city next to the border of 
a country it is permitted to chain the dog during the day and 
release it at night (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
5:9; Shulhan Arukh, Hoshen Mishpat 409:3). 


BACKGROUND 


You shall not bring blood into your house - 021 own x 
‘v4: The Torah obligates a person building a house to erect 
a parapet so that people will not fall off the roof, resulting in 
a situation where there will then figuratively be blood in his 
house. Rabbi Natan extends this halakha to include any type of 
dangerous item which should not be kept in a person's house 
for the same reason. The Maharsha explains that one might 
think that in the case of a vicious dog it is familiar with the 
members of the house, and in the case of an unstable ladder 
they know it is unstable, and therefore Rav Natan emphasizes 
that despite this awareness one should still not maintain these 
items in one's house. 
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This chapter discussed the halakhot of innocuous and forewarned oxen. 


Since restitution for damage caused by an innocuous ox is paid exclusively from the 
proceeds from the sale of the ox, if the ox injures or kills several other oxen while 
retaining its innocuous status, its value is not usually sufficient to cover the damages. 
The ruling in such a case is that the last damaged party receives the entire amount that 
he deserves, namely, half the value of the belligerent ox. Since each damaged party 
becomes a partner in the ownership of the ox, the next most recently damaged party 
receives half of what remains of the ox’s value. Similarly, the damaged party prior to 
that receives half of what then remains and so forth. 


The Gemara ruled that a forewarned ox is not considered hazardous at all times 
and for all purposes but only for those types of behavior for which it was rendered 
forewarned. For example, if it was rendered forewarned for goring a certain species 
of animal, or at a specific time, it is considered forewarned only with regard to that 
species or that time, and it retains its innocuous status with regard to other cases. 


There are exceptions to the standard halakhot of compensation for Goring. If an 
animal consecrated to the Temple causes damage, the Temple treasury is exempt, 
as is a person whose ox gores a consecrated animal. A gentile who is tried under the 
jurisdiction of a Jewish court is liable to pay the full cost of the damage caused by 
his ox, even if it was innocuous; whereas if a Jew’s ox gores a gentile’s ox, the Jew 
is exempt from liability. One who is halakhically incompetent is not liable to pay 
compensation for damage caused by his ox. To protect society, the court appoints a 
steward to safeguard this person's animals, and consequently, if they cause damage, 
compensation can be collected. 


The halakha that an ox that kills a person is sentenced in court to death by stoning, 
provided there are two witnesses, applies whether the victim is male or female, young 
or old, a freeman or a Canaanite slave. A stadium ox, which is an ox trained to gore 
in bullfights, is exempt from being put to death because it is considered a victim of 
circumstances beyond its control. An ox that kills a person unintentionally is also 


not killed. 


The purpose of paying ransom when one’s ox kills a person is for the owner's atone- 
ment. The amount of the ransom is based on the monetary value of the victim. If 
the ox killed a Canaanite slave, his owner is paid a set amount of thirty shekels, as 
specified in the Torah. 


This chapter delineated additional halakhot pertaining to the killing of an ox 
that killed a person: An ox that kills a person is killed even if it is ownerless, or if 
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its owner is not halakhically competent. If it has an owner, its verdict is issued only 
in his presence. Once the verdict is issued, it is prohibited to derive benefit from 
the ox. 


The chapter concludes with a return to its discussion of damage caused by an ox. 
Although the owner of an ox is liable to pay for damage it causes, if he entrusts 
it to a bailee, the latter accepts this responsibility and is liable to pay for dam- 
age the ox causes, whereas the owner is exempt from liability. If a forewarned ox 
was safeguarded adequately, the owner is exempt from paying damages. With regard 
to an innocuous ox the Torah requires superior safeguarding; otherwise the owner 


is liable. 
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And if one man’s ox hurts the ox of another, and it 
dies; then they shall sell the live ox, and divide its 
monetary value, and the carcass they shall also divide. 


(Exodus 21:35) 


And if men struggle and hurt a pregnant woman and 
her offspring emerge and there is no tragedy, he shall 
be punished as the husband of the woman shall impose 
upon him and he shall give as the judges determine. 
But if any harm follows, then you shall give life for 
life, an eye for an eye, a tooth for a tooth, a hand for a 
hand, a foot for a foot, a burn for a burn, a wound for 
a wound, a stripe for a stripe. 

(Exodus 21:22-25) 


And if aman shall open a pit, or if a man shall dig a pit 
and not cover it, and an ox or a donkey fall therein, the 
owner of the pit shall pay, he shall recompense money 
to its owners and the carcass shall be for him. 


(Exodus 21:33-34) 


This chapter completes the discussion of the halakhot of Goring, though the bulk of 
the chapter focuses on the halakhot of Pit. 


The first issue raised in the chapter concerns a pregnant cow that gores or one that is 
gored. If a pregnant cow gores another animal, one must address whether the fetus 
has the same status as the mother and if payment may be collected from the proceeds 
of the sale of its body or not. If the pregnant cow is gored, then the question becomes 
whether the fetus has the status of the mother with regard to estimating the value of 
the damage. In both cases, this may depend on the status of the fetus at the time of 
the goring, i.e., whether it already emerged from the womb, or if the cow miscarried 
at that time. 


The second issue explored in this chapter is a more general one, involving what 
happens when one brings his animal into another’s property and it does damage or 
is damaged there. In this case, the halakha depends on whether the animal enters 
with permission. The questions posed relate to whether granting an animal’s owner 
permission for the animal to enter one’s property causes the property owner to be 
responsible for any damage that might occur to that animal, as well as whether the 
animal's owner is responsible for preventing his animal from doing damage. 


Based on the discussions about Goring, the Gemara goes on to analyze a halakha 
that is not directly related to the case of a pregnant cow: The Torah requires one who 
injures a pregnant woman, causing her to miscarry, to pay the husband compensa- 
tion for the miscarried offspring. What is the halakha when an ox gores a woman 
and causes a miscarriage? The Gemara enumerates a number of details with regard 
to these circumstances, such as when one must pay, whom he pays, how the value 
of the compensation is assessed, and what the other payments are that the one who 
causes damage must pay. 


After this chapter addresses the halakhot of Goring, the bulk of it deals with the 
halakhot of Pit, which were not comprehensively detailed in previous chapters. The 
Mishna and Gemara elaborate on a number of different facets of Pit that are only 
briefly mentioned in the Torah, for instance, the definition of what constitutes a pit 
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are clarified, including its form and depth. Similarly, the issues of ownership and 
location of the pit are discussed, in addition to the question of whether one who 
digs a pit must have some element of ownership over the area in which the pit is 
found in order to be liable for damage caused or whether he is liable irrespective of 
his ownership of the property. The chapter also addresses a fundamental question 
concerning the nature of the damage classified as Pit: Does the damage occur due 
to the impact of hitting the ground, although the ground is not the property of the 
one who digs the pit? Or is the damage due to the animal’s exposure to fumes when 
falling into the pit, which is unrelated to the impact with the ground? 


The Torah requires that a pit be covered. Therefore, the definition of a covering that 
exempts the owner from liability must be clarified. A related question this chapter 
explores concerns the status of a pit jointly owned by multiple partners, and how to 
divide the payment of damages between them. 


Yet another issue examined in this chapter is the type of damage the owner of the pit 

is liable to pay for. Is he liable to pay for any type of damage or only for damage caused 
to animals? If the latter, are only the animals listed explicitly by the Torah included, 
or are those specific cases expanded to include other types of animals as well? 


In addition to these issues, the Gemara also explains a number of other points that 
are not directly related to the main themes of the tractate. 
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In th fani h d 
MISHNA t € Case;0 an cea aks ox at gore 


and killed a cow," and the cow’s fetus was 
found dead at its side, and it is not known whether the cow 
gave birth before the ox gored it and the fetus’s death is unrelated 
to the goring or whether it gave birth after the ox gored it and 
the fetus died on account of the goring, the owner of the ox pays 
half the cost of the damage for the cow and one-quarter of 
the cost of the damage for the offspring. Since it is uncertain 
whether the ox was responsible for the death of the fetus, in which 
case he would pay half the damages, its owner pays only half the 
amount for the fetus that he would ordinarily be required to pay, 
i.e one-quarter. 


And likewise, there is uncertainty in the case ofan innocuous cow 
that gored an ox, and the cow’s newborn offspring was found at 

its side dead or alive, and it is not known whether the cow gave 

birth before it gored the ox or whether the cow gave birth after 
it gored. When damage is caused by an innocuous animal, the 

liability ofthe owner is limited to the value of the animal that gored. 
Therefore, half the cost of the damage is paid from the value of 
the cow, as in the standard case of an innocuous animal. And if 
that does not suffice to pay for half the cost of the damage, one- 
quarter of the cost of the damage is paid from the offspring. Since 

it is uncertain whether the offspring was part of the cow at the time 

the cow gored, the owner pays only half of what he would pay if it 
were certain that it was part of the cow. 


G E M ARA Rav Yehuda says that Shmuel says: This 


ruling in the mishna is the statement 
of Sumakhos," who says: Property of uncertain ownership is 
divided by the two parties. But the Rabbis say that this is the 
significant principle of monetary law: The burden of proof rests 
upon the claimant, and the disputed sum is not divided. Accord- 
ing to the Rabbis, in the cases of uncertainty in the mishna, no 
payment is made for the fetus or from the offspring, respectively. 


The Gemara asks: Why do I need for the Rabbis to say the words: 
This is the significant principle of monetary law? Why not just 
state the principle? The Gemara answers: It was necessary to say 
them because even in a case where the injured party states: I am 
certain that such and such occurred, and the one liable for the 
damage says: Perhaps it was otherwise, without definitively refut- 
ing the claim against him, the burden of proof rests upon the 
claimant. Although the injured party claims with certainty that he 
is correct and the defendant's claim is only speculative, the definite 
claim still does not render the defendant liable to pay, absent proof. 


Alternatively, the phrase: This is the significant principle of mon- 
etary law, was necessary for instances such as this, as it was stated: 
In the case of one who sells an ox to another and the ox is found 
to be one that habitually gores, Rav says that this is considered 
to be a mistaken transaction, since the purchaser can claim that 
he bought the ox specifically for labor, and an ox that gores is not 
suitable for such tasks. And Shmuel says: The seller can say to 
him: I sold it to you for slaughter, and the fact that it gores is 
immaterial. 


The Gemara asks: Why are Rav and Shmuel speculating about the 
purpose of the sale? But let us simply see if the purchaser is a 
person who buys oxen for plowing" or a person who buys oxen 
for slaughter. The Gemara answers: No, it is necessary for them 
to engage in a dispute in the case of a person who buys oxen for 
both this and for that reason, and in this instance it was unclear 
for which purpose it was intended. 


HALAKHA 


An ox that gored a cow, etc. — 13) 71977 NX Maw Ww: If an 
ox gores a cow and its fetus is found dead by its side, and 
it is not known whether it miscarried before being gored 
or on account of being gored, the injured party seeking 
to exact payment must provide proof. This applies even if 
the injured party makes a definite claim and the claim of 
the one who caused damage is uncertain, in accordance 
with the opinion of Rav Yehuda citing Shmuel, as opposed 
to the mishna, which follows Sumakhos. The Rema adds, 
based on the Tur and the Rosh, that if the injured party 
unilaterally seizes payment, it is not confiscated from him 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 9:2; Shulhan 
Arukh, Hoshen Mishpat 399:3). 


If the purchaser is a person who buys for plowing, 
etc. - 13) any) PETKUN: If someone buys an ox with- 
out specifying the purpose of the purchase, and the ox is 
found to be one that habitually gores, the purchaser may 
not retract, since the seller can claim that he sold it for 
the purpose of slaughtering. By contrast, if the purchaser 
usually purchases oxen for plowing, it is considered to 
be a mistaken transaction, and he must be reimbursed 
(Rambam Sefer Kinyan, Hilkhot Mekhira 16:5; Shulhan Arukh, 
Hoshen Mishpat 232:23). 


NOTES 


This is the statement of Sumakhos - DiziaxD 1127 Ht: Some 
early commentaries note that according to the Gemara’s 
conclusion elsewhere (Bava Metzia 100a), Sumakhos main- 
tains this opinion only when neither party is in possession 
of the ox, e.g., the goring occurred in an ownerless area like 
a marshland. Therefore, this case should also be explained 
as referring to such a scenario. 

The Rashba explains that even in this case, the Rabbis’ 
claim that the burden of proof rests upon the claimant 
should be understood as meaning that the one who had 
owned the ox before the goring still has presumptive own- 
ership of the ox, and the other party is the claimant, upon 
whom the burden of proof rests. Although the one who 
had owned the ox is currently not in possession of the ox, 
his prior title of possession is still pertinent, and with respect 
to him, the claimant is still considered to be extracting 
payment. The Rashba further explains, in contrast to Tosafot, 
that this understanding is logical not only according to 
Rabbi Akiva's opinion, that the injured party has a partial 
ownership of the ox that caused damage (see 33a), but 
even according to the opinion of Rabbi Yishmael. He main- 
tains that the injured party does not actually own any part 
of the ox that caused damage, but the ox is nevertheless 
explicitly designated as the security for the injured party's 
compensation. 

Others, however, draw a distinction between a case 
where each party makes definite claims, in which case 
Sumakhos maintains that the disputed sum is divided only 
if neither side is in possession, and the case of this mishna, 
where the claims are only tentative. Since the parties admit 
that they do not know what actually occurred, possession is 
therefore of no consequence in determining who is correct 
(Rashbam; Ra‘ah). 
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HALAKHA 

If he paid the price of plowing, etc. — 1314917127 "x: If one 
frequently purchases oxen for both plowing and slaughter- 
ing, and there is a discrepancy in price between them, then 
if he purchases an ox and pays the price charged for plowing, 
it is assumed that he purchased it for plowing. If he pays 
the price of an ox normally charged for slaughtering, it is 
assumed that he purchased it for slaughtering (Shulhan 
Arukh, Hoshen Mishpat 232:23). 


BACKGROUND 
The price of plowing - 9191727: The price of an ox capable 
of plowing was generally ‘higher than that of an ox used for 
meat. This is due in part to the fact that there was a high 
demand for strong animals, especially oxen, to work the 
fields, especially by plowing. 


Perek V 
Daf46 Amud b 


HALAKHA 


Where the seller does have sufficient funds from which 
to repay — mma mone) xaT: Whenever there is a mis- 
taken transaction and the selleri is required to reimburse the 
purchaser, he must compensate the purchaser specifically 
with money, since the purchaser has the legal status of a 
creditor. This ruling is in accordance with the wording of the 
Gemara here and not in accordance with the opinion that 
the seller may compensate him with land (Shulhan Arukh, 
Hoshen Mishpat 232:23, and in the comment of Rema). 


But in monetary matters we do not follow the major- 
ity — xan ana day xb Kaina bag: In monetary matters 
he majority is not followed. For instance, in a case where 
one purchased an ox and it is found to gore habitually, and 
he purchaser claims that had he known this he would not 
have purchased it, if he is not known to purchase oxen for 
plowing, and there is no difference in price between an ox 
purchased for plowing and one purchased for slaughtering, 
he fact that most people purchase oxen for the purpose of 
plowing is not decisive. This ruling is in accordance with the 
opinion of Shmuel, whom the halakha follows in monetary 
aw (Rambam Sefer Kinyan, Hilkhot Mekhira 16:5; Shulhan 
Arukh, Hoshen Mishpat 232:23). 
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The Gemara asks: But let us see what the purchase price was: 
If he paid the price of an ox fit for plowing," which is a large 
amount of money, then it can be assumed it was intended for 
plowing. But ifhe paid the price ofan ox for slaughtering, which 
is a much smaller amount, it can be assumed that it was sold 
for slaughtering. 


The Gemara answers: No, it is necessary for them to engage in a 
dispute in a case where the cost of meat rose and an ox purchased 
for slaughtering stands at the same price as an ox purchased 
for plowing. In that case, Rav and Shmuel dispute whether the 
purchaser can claim that the transaction was made in error, or 
whether the seller can claim that he sold it to be slaughtered and 
the purchaser must provide proof for his claim. 


The Sages said: 


But if the loss to the purchaser cannot be reimbursed from 
the purchasing money by returning it, e.g. if the seller spent it 
already, let the purchaser take the ox itself in lieu of the money, 
as people say: Allow yourself to be repaid by your debtors even 
in bran, since anything may be used as payment for a debt. In 
the event that the seller has no money with which to reimburse 
the purchaser, even if it is a mistaken transaction the result may 
be that the purchaser keeps the ox in lieu of having his money 
returned. Accordingly, there would be no practical difference 
between the opinions of Rav and Shmuel. 


The Gemara answers: No, it is necessary for them to engage in a 
dispute in a case where the seller does have sufficient funds from 
which to repay" the purchaser, and the purchaser demands that 
his money be returned as opposed to keeping the ox as payment. 


The Gemara now explains the logic of Rav and Shmuel: Rav says 
that this is a case of a mistaken transaction, due to the principle: 
Follow the majority, and the majority of people buy oxen for 
plowing. And Shmuel says that the seller can say to him: I sold 
it to you for slaughtering, and we do not follow the majority in 
this case. When do we follow the majority according to Shmuel? 
Only in determining the prohibited or permitted status of an 
item. But in monetary matters such as this, we do not follow the 
majority." Rather, the operative principle is that the burden of 
proof rests upon the claimant. 


That which Rav Yehuda stated above, that the mishna follows the 
opinion of Sumakhos, is also taught in a baraita: In the case of 
an ox that gores a cow, and its fetus is found dead at its side, 
and he does not know whether it gave birth before the ox gored 
it or it gave birth after the ox gored it, the owner of the ox pays 
half the cost of the damage for the cow and one-quarter of the 
cost of the damage for the offspring; this is the statement of 
Sumakhos. The Rabbis say: The burden of proof rests upon the 
claimant. 


Rabbi Shmuel bar Nahmani said: From where is it derived that 
the burden of proof rests upon the claimant? As it is stated in 
the Torah when Moses appointed Aaron and Hur to judge the 
people: “Whoever has a cause, let him come near [yiggash] to 
them” (Exodus 24:14). This is interpreted to mean that whoever 
has a claim against another should submit [yaggish] proof to 
them. According to this interpretation, this verse demonstrates 
clearly that the claimant is responsible for supplying the proof. 


% mad ren sore a ad ppa 
ah DRIT NIT KID PKI? 
IWD 12 bon XDKD 


TR WD 1M ATID? NIP NPN 
VON aN) 31 WNT AIK 73 
PPR PRY pan AIX Wa 734 
mn” sora monn paid bag 
vaw Pony vy ona bys 

ary 


PERRY DAYS OYT WX 
XPT 27 SM bnn yand 
VDD) roy 


Dalawin apaw ma py 
KIT py abs PP WIN PRST 
KYIT 9D) KPI i ont ya 

PAPA PAD oe 


AYIM TIN — PST HIR VX 
maw TINK — pu WAV pha 


yg SA AAD? TT Thy TD N) 
man ma byab a WX yT 
x ap Jb 30 py ent T93 

07 NIN MTL NPY 


amg WY ayan opt ox 
bya a ax 27 “nbn 
METIL APRS TPT MY TB 

20W JI mT 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Rav Ashi objects to this: Why do I need a verse to derive this? It 
is based on logical reasoning that one who suffers from pain 
goes to the doctor. Just as here the individual with the problem 
has the responsibility to resolve it, so too, someone with a claim 
against another must bring a proof to corroborate his claim. 


Rather, the verse is needed for that which Rav Nahman says that 
Rabba bar Avuh says, as Rav Nahman says that Rabba bar Avuh 
says: From where is it derived that a court first attends only to 
the arguments of the claimant™ and only afterward attends to the 
counterclaims of the defendant and discusses them? As it is 
stated: “Whoever has a cause, let him come near [yiggash] to 
them,” which is interpreted to mean that whoever has a claim 
against another should submit [yaggish] his claim to them first 
before the defendant. 


The Sages of Neharde’a say that despite this principle, sometimes 
a court attends to the defendant first and listens to his defense 
before discussing the arguments of the claimant. What are the 
circumstances where this occurs? This occurs in a case where his 
assets are depreciating" because of the claim against him. In that 
situation, the court allows him to present his arguments first so 
that he can sell his assets at their true price. 


§ The mishna teaches: And likewise, in the case of a cow that 
gored an ox, and the cow’s newborn offspring was subsequently 
found at its side, half the cost of the damage is paid from the 
cow and one-quarter of the cost of the damage is paid from 
the offspring. The Gemara asks: The mishna’s wording indicates 
that the owner of the cow pays half the cost of the damage and 
an additional one-quarter of the cost of the damage, thereby 
amounting to three-quarters of the cost of the damage. This is 
difficult to understand, as he is required to pay only half the cost 
of the damage, since the oxis innocuous. If the mishna states that 
he pays three-quarters of the cost of the damage, what is its 
purpose? 


Abaye said: The phrase: Half the cost of the damage, actually 
means one-fourth of the cost of the damage. Since there are two 
animals that may have accomplices in the incident, the owner of 
the cow pays only half of the normal amount from the value of the 
cow, i.e, one-quarter of the cost of the damage. The other half of 
the payment, which is one-quarter of the cost of the damage, 
should be paid from the value of the newborn, who is the accom- 
plice of the cow. Yet, due to the uncertainty of whether it was born 
before the goring or afterward, only half of that amount is paid 
from it, which is one-eighth of the cost of the damage." Therefore, 
the owner of the ox receives a total of three-eighths of the cost of 
the damage. 


The Gemara asks: But if the cow and the offspring are owned 
by one person, the injured party can indeed say to the owner of 
the cow: Whichever way you look at it, give me half the cost of 
the damage, either from the value of the cow or the newborn, 
which both belong to you. Why is it necessary to give half of the 
payment specifically from the cow and half from the newborn? 
Rather, this ruling of the mishna is not necessary except for the 
case where the cow belongs to one person and the offspring to 
another, and so each can claim that he is only partially responsible 
for the damage. 


The Gemara asks: But even in this case, if the injured party came 
forward and claimed payment from the owner of the cow first, 
he can indeed say to the owner of the cow: Your cow certainly 
caused damage to my property, so bring me a proof that you 
have a partner. The owner of the cow would then have to prove 
that the newborn calf was still a fetus at the time and therefore a 
partner in the incident, in order to exempt himself from paying 
the entire payment of half the cost of the damage. 


— NOTES ————_. 
First...only to the claimant- Ayn yaind xx: Rashi explains 
that this is a case where one party claims to be owed money by 
the other, and the defendant claims that he too is owed money 
by the claimant due to a separate issue. In that case, the first 
claimant's arguments are clarified, the case is adjudicated, his 
money or property is returned if the claim is accurate, and only 
afterward are the claims of the defendant discussed. 

Tosafot comment that if the case is one of claims and coun- 
terclaims, there should be no problem with discussing the 
claims of all parties together. They explain that this is a case 
where the defendant has witnesses to support his claim, but 
it will take them more than thirty days to arrive, in which case 
the court first attends exclusively to the claimant's assertion. 
Tosafot also explain that the claim here doesn't concern a loan 
but rather compensation for an injury, and the accused makes 
a counterclaim that he is owed money by the injured party. 
It is specifically in cases of injury where the halakha of first 
attending exclusively to the claimant is applicable. 

An alternative explanation is cited in the name of Rav Hai 
Gaon. The Gemara is discussing a case where no claim has 
actually been lodged in court, but there is merely a rumor cir- 
culating that such a claim will be made, and so the defendant 
asks the court to summon the claimant. In that case, they do 
not force the claimant to appear in court until he is ready and 
willing to do so. According to the Ra’avad, this means that the 
court will not force the claimant to appear in court in order 
for them to render a verdict, but they will force the def 


endant. 


His assets are depreciating — mp3) som: Rashi, in his first expla- 
nation, understands the case to be one where purchasers are 
prepared to purchase the defendant's property for a large sum 
of money but cannot do so while it is being claimed by the 
claimant, and the purchasers intend to abandon the purchase 
if the court proceedings continue for an extended period of 
time. Therefore, the defendant's claim is dealt with first and 
his property returned, so that he may then sell it immediately 
thereafter to the potential purchasers. 

Rashi offers a second explanation. The very fact that a claim 
exists against the defendant causes his property to plummet 
in value, as purchasers are aware of the fact that he may be 
desperate for funds due to the impending claim against him, 
and they will therefore propose to pay a smaller sum of money 
for the property. To prevent this from happening, his claim 
is attended to first, so that he can then pay his creditor the 
amount owed him using the recovered article or a sum of 
money. 


mentaries find puzzling the unden ass iription that the 
newborn calf is an equal partner in the damage. Clearly the calf 
was not involved in the act of goring itself, and even though 
it was part of the cow's body, so that the additional weight 
contributed to the damage, its contribution was certainly not 
equal to that of the cow. One suggestion proposed is that the 
matter is presented this way merely for the sake of simplifying 
the calculations. In reality, the share of the damages for which 
the owner of the calf is liable is assessed based on the actual 
contribution of the weight of the calf to the goring (Tosafot). 


—  HALAKHA = ———- 
First attends only to the claimant - yim xb PPV px 
nyna: The court first attends to the arguments ‘of the claim- 
ant, but if this results in a financial loss to the defendant due 
to the delay, the court must first attend to the defendant's 
counterclaim. In practice, there are various interpretations of 
this ruling, some of which are stated by the Rema, and all of 
which are accepted as halakha (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 2:20; Shulhan Arukh, Hoshen Mishpat 24:1 and 
Sma there). 
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NOTES 
| know that | have a partner — PE KOMI NIN YD YI 
b: Although the owner of the cow does not know whether 
the cow had given birth before it gored, he can still say that, 
based on its present status, it had not yet given birth when 
it gored, in which case the owner of the offspring is also 
partially responsible (Rashba). 


Perek V 
Daf47 Amuda 


BACKGROUND 

The egg is simply a secretion - x17 xpbys we: An 
embryo cannot grow inside an egg while it is within the 
hen's body, as it requires an incubation period outside her 
body to mature and hatch. Therefore, it is not considered a 
viable part of the hen and cannot be held partially respon- 
sible for damage caused by the hen. By contrast, a fetus, 
which sustains itself from its mother and grows inside her, 
is considered part of its mother with regard to damage 
she causes. 
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Rather, the case of the mishna is one where he claimed payment 
from the owner of the offspring first, as in this case the owner of 
the cow can say to him: Since you claimed payment from the 
owner of the newborn, you thereby disclosed your opinion on 
the matter, that I have a partner who is responsible for part of 
the damage. Therefore, I am not prepared to pay the full amount 
required, i.e., half the cost of the damage, but only half of that 
amount, i.e., one-quarter. 


There are those who say: Even though the injured party came 
forward and claimed payment from the owner of the cow 
first, the latter can dismiss his claim, as he can say to him: I 
know that I have a partner" in this matter, i.e., the owner of the 
newborn calf. 


Rava said, in challenging Abaye’s explanation: Is that to say that 
the mishna teaches: One-quarter of the cost of the damage 
and one-eighth of the cost of the damage? The mishna teaches 
half the cost of the damage and one-quarter of the cost of the 
damage. Rather, Rava said: Actually, the mishna is referring 
to a case where the cow and its offspring belong to one person, 
and this is what we are saying: The halakha is that with regard to 
damage caused by an innocuous animal, restitution is paid only 
from the money realized by selling the belligerent animal. There- 
fore, if the cow is here, half the cost of the damage is paid from 
the value of the cow itself; 


if the cow is not here, e.g., it went astray, only one-quarter of 
the cost of the damage is reimbursed from the offspring. 


The Gemara infers: According to Rava, the reason for paying only 
one-quarter of the cost of the damage is that we do not know if 
the offspring was with it, as a fetus, when the cow gored or 
whether it was not. But if it is obvious to us that the offspring 
was with it as a fetus when it gored, the full amount of half the 
cost of the damage may be reimbursed from the offspring if the 
cow is not there. 


The Gemara comments: In this respect, Rava conforms to his line 
of reasoning, as Rava says: In the case of a cow that caused 
damage while pregnant, the injured party collects compensation 
from its offspring," i.e., the offspring that had been a fetus at the 
time of the goring. What is the reason? It is because it is consid- 
ered an integral part of its body and therefore may be used to 
collect payment. By contrast, in the case of a hen that caused 
damage," the injured party does not collect compensation from 
its egg. Payment can be collected only from the body of the hen. 
What is the reason? The egg is simply a secretion® and not an 
integral part of the hen’s body. 


HALAKHA 


The injured party collects from its offspring - atin mais: Ifan 
innocuous, pregnant cow causes damage, half the cost of the 


damage is collected from both the cow and its newborn calf, 


since the calf was considered an integral part of the cow's body 
when it was a fetus. If the cow is not there, half the cost of the 
damage is collected exclusively from the newborn (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 9:1; Shulhan Arukh, Hoshen 
Mishpat 399:1). 


A hen that caused damage - npynw mbiann: If a hen causes 
damage, payment is not collected from its egg. The Rema adds 
that, according to some authorities, if the egg was attached to 
its body, it may be used as payment for the damage (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 9:1; Shulhan Arukh, Hoshen 
Mishpat 399:1). 


293 TDD POW pre TI TDN) 
paw bis snxy 293 sib myy 
TAX N DKY TID 23 y ah 
Dx wort TAY KY - 12 WIN 

pan 


Ow fray) pips syn Tny 75) 
TIY Pra KY TAX fa Tan 
swan bw 


ID KIN aa xm 315 var 
pong WINDY KIT KPTN TWN 


xmaya ma h wet own 
KDD KIJINI TD TPA 
R 


- ant toy ant mp KDW 
1 PKA NDI TB bya KoD 
INT 37M by: ANY X3 
asnsbm ppbin: WON NX 177 

“ppdin 


This file may not be reproduced or distributed in any form without express permission from the publisher 


§ And Rava also says: When assessing the damage inflicted by a 
goring ox on a cow whose newborn calf is found dead by its side, 
the court does not appraise the damage to the cow by itself and 
the damage to the offspring by itself. Rather, the court appraises 
the offspring together with the cow" and evaluates the overall 
damage inflicted on the pregnant cow, which will be slightly less than 
it would be with two separate evaluations. The reason for this is 
that if you do not say this, you will be found to have ultimately 
weakened the one liable for damage" by inflicting a loss on him, as 
the market value of a newborn calf is greater than the difference in 
market value between a pregnant cow and one that is not pregnant. 


And similarly, you find this principle in a case where someone 
severed the hand of another’s slave." The difference in value 
between a slave with a hand and a slave without a hand is assessed, 
rather than determining how much money the owner would request 
in exchange for allowing the hand of his slave to be cut off. And 
similarly, you also find this principle in a case of one who causes 
damage to part of another’s field." The court appraises not the 
garden bed that was eaten or trampled, but the depreciation in value 
of the bed as part of the surrounding area. This results in a smaller 
payment, as the damage appears less significant in the context of 
a larger area. 


Rav Aha, son of Rava, said to Rav Ashi: The main reason invoked 


by Rava is that otherwise you will be found to have ultimately weak- 


ened the one liable for damage. But if this is the halakha of assessing 
the damage, then let the one liable for damage be weakened by 
losing money. 


Rav Ashi answered: This is because the one liable for damage can 
say to him: I caused damage to you through injuring a pregnant 
cow, and so I am assessing the value of a pregnant cow for you. 
Therefore, it is not correct to evaluate separately the damage to the 
cow and the damage to the offspring. 


The Gemara raises a question: It is obvious that in a case where the 
cow belonged to one person and the offspring belonged to another 
that the compensation for the cow’s loss of fat is paid to the owner 
of the cow." The additional value that the cow had due to the fact 
that it was fatter due to the pregnancy is paid to the owner of the cow. 
The question is: What is the halakha concerning the cow’s bulk?™ 
There is an increase in value of a pregnant cow that it is attributed to 
its improved appearance, which results from its carrying a fetus. 
Who is considered the injured party with regard to that sum? Rav 
Pappa said: This too belongs to the owner of the cow, whereas Rav 
Aha, son of Rav Ika, said: They divide the restitution. And the 
halakha is that they divide the restitution. 


HALAKHA 


NOTES 

You will be found to have weakened the one liable for 
damage — PAT NX WMS TAN KYA): Rashi and others 
explain that the loss to the owner of the ox here results from 
the method of evaluating the damage. If the damage to 
each component is assessed separately, the amount will be 
greater than if an all-inclusive appraisal is made of the dam- 
age to the pregnant cow. Rabbeinu Barukh explains that 
assessing the damage to the offspring separately would 
result in an injustice, since the cow might have miscarried 
or given birth to a dead fetus in any event, and the owner of 
the ox would be liable for a loss for which he is not definitely 
responsible. 


BACKGROUND 
Bulk — x79): Though the true value of a cow depends on 
its health and how much fat it has, nevertheless it is clear 
that a cow that appears bulkier and better-nourished will 
sell for a better price. For this reason, even the bulk of an 
animal has a monetary value. 


Appraises the offspring together with the cow — th pow 
m5 3a by: If an ox injured a pregnant cow that then miscar- 
ried, the depreciation of the cow and the depreciation of the 
fetus are not assessed by itself. Rather, a single, all-inclusive 
appraisal is performed of the difference between the value 
of the cow when it was pregnant and healthy and its current 
value, together with the value of the carcass of the fetus. The 
owner of the ox then pays this amount in full if the ox was 
forewarned; if the ox was innocuous he pays half of it (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 9:1; Shulhan Arukh, Hoshen 
Mishpat 399:4). 

The hand of another's slave - ivan bw fray T: How are dam- 


ages assessed? If someone severs the hand of another, whether 
the latter is a freeman or a slave, an assessment is made as to 


how much he would be worth in the market if sold as a slave 
before his hand was severed and how much he is currently 
worth. The sum of this difference must be paid as compensa- 
tion (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 1:2, 4:10 and 
Sefer Kinyan, Hilkhot Avadim 4:6; Shulhan Arukh, Yoreh De'a 267:21 
and Hoshen Mishpat 420115, 424:3). 


One who causes damage to part of another's field - pma 
iwanbw TIW: If someone's animal ate produce from another's 
field, the damage caused to the garden bed from which he 
ate is not assessed by itself. Rather, the damage is assessed 
by determining how much the field would be worth if it had 
sixty such garden beds, and how much it would be worth with 
fifty-nine such garden beds. The difference is paid as compensa- 


tion (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 4:13; Shulhan 
Arukh, Hoshen Mishpat 394:4). 


The cow's loss of fat is paid to the owner of the cow — Kawa 
me bya: If the cow belonged to one person and the fetus to 
another, and both were injured, the decrease in the cow's value 
on account of the loss of body fat is paid to the owner of the 
cow (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 9:5; Shulhan 
Arukh, Hoshen Mishpat 399:5). 


Bulk — xm): The depreciation in the cow's value due to its 
reduced bulkiness i is divided between the owner of the cow 
and the owner of the fetus, in accordance with the opinion of 
Rav Aha, son of Rav Ika (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 9:5; Shulhan Arukh, Hoshen Mishpat 399:5). 
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HALAKHA 
A potter who brought his pots — »nintp DTW IP: Ifa 
potter brought his pots into a homeowner's courtyard without 
permission, and the homeowner's animal then broke the 
pots, the homeowner is exempt. Moreover, if the animal was 
injured by the pots, the potter is liable (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 3:13). 


If someone brought his produce — wniv9 p37: If one 
brought his produce into the courtyard of a homeowner 
without permission, and the homeowner's animal then ate 
them, the homeowner is exempt. Moreover, if the animal 
slipped on the produce and was injured from it, the owner 
of the produce is liable (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 3:14; Shulhan Arukh, Hoshen Mishpat 393:1). 


Perek V 
Daf47 Amud b 


—— HALAKHA = ——————————_- 
Without permission - nwa Kow: If one brought his ox into 
another's courtyard without permission, and the courtyard 
owner's ox gored it or his dog bit it, then the owner of the 
courtyard is exempt. If this ox gored the courtyard owner's 
ox, then if the goring ox is an innocuous ox, its owner pays 
half the cost of the damage. If it is a forewarned ox, then its 
owner pays full damages (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 7:4; Shulhan Arukh, Hoshen Mishpat 398:1-2). 


If the ox fell into the owner's pit, etc. - ^3) init bon: If an ox 
entered another's courtyard without permission and fell into 
a pit, despoiling the water in the process, its owner is liable 
for the damage caused to the water. If the ox was forewarned 
and then killed someone while falling, its owner is liable to 
pay a ransom. If the ox was brought in with the permission 
of the owner of the courtyard, its owner is exempt (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 7:5; Shulhan Arukh, Hoshen 
Mishpat 398:4-5). 


NOTES 


If it gored the homeowner's ox, etc. - bya bw Siw KAT Maa 
"13137: This clause of the mishna discusses the halakha only 
in a case where the ox enters without permission. The Rashba 
notes that one cannot infer from here that if it entered with 
permission and gored the homeowner's ox that the owner 
of the ox would be exempt, as was inferred in the previous 
cases. This is because here the damage is included in the 
category of Goring, for which one is liable even if it occurs 
in a courtyard of joint ownership. Tosafot dispute this and 
maintain that by granting him permission to enter, the owner 
of the courtyard implicitly waives any rights to compensation 
should the animal cause damage (see Tosefot Rabbi Akiva Eiger 
on the mishna). Similarly, the Ra'ah holds that even if the ox 
that was brought into the courtyard actively caused damage, 
its owner is exempt if he entered with permission. 
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Irth f ho brought hi 
MISHNA t P a potter w! H rought his 


pots" into a homeowner’s courtyard 
without permission, and the homeowner’s animal broke the 
pots, the homeowner is exempt. If the owner’s animal was 
injured by the pots, the owner of the pots is liable. But if the 
potter brought them inside with permission, the owner of 
the courtyard is liable if his animal caused damage to the pots. 


Similarly, if someone brought his produce" into the home- 
owner’s courtyard without permission, and the homeowner’s 
animal ate them, the homeowner is exempt. If his animal was 
injured by them, e.g., if it slipped on them, the owner of the 
produce is liable. But if he brought his produce inside with 
permission, the owner of the courtyard is liable for the damage 
caused by his animal to them. 


Similarly, if one brought his ox into the homeowner’s courtyard 
without 


permission," and the homeowner’s ox gored it or the home- 
owner’s dog bit it, the homeowner is exempt. If it gored the 
homeowner's ox," the owner of the goring ox is liable. Further- 
more, if the ox that he brought into the courtyard without permis- 
sion fell into the owner’s pit" and contaminated its water, the 
owner of the ox is liable to pay compensation for despoiling 
the water. If the homeowner’s father or son were inside the pit 
at the time the ox fell and the person died as a result, the owner 
of the ox pays the ransom.’ But if he brought the ox into the 
courtyard with permission, the owner of the courtyard is liable 
for the damage caused. 


Rabbi Yehuda HaNasi says: The homeowner is not liable in any 
of the cases in the mishna, even if he gave his permission for the 
items to be brought into his premises, unless he explicitly accepts 
responsibility upon himself to safeguard them. 


GEMARA From the first case of the mishna, it can 


be inferred that the reason the potter is 
liable is that he brought his pots into another’s courtyard without 
permission. But if he brought them in with permission, the 
potter would not be liable for damage caused to the courtyard 
owner's animal; and we do not say that the potter accepted 
responsibility for the safeguarding of the courtyard owner’s 
animal from his own pots. 


Whose opinion is this? It is that of Rabbi Yehuda HaNasi, who 
says at the conclusion of the mishna that any case where per- 
mission is granted to allow an item into one’s premises without 
specification, i.e., without an explicit agreement as to who is 
responsible for safeguarding the item, it is assumed that with 
regard to each party, he has not accepted upon himself the 
responsibility of safeguarding the item. Therefore, the potter 
who received permission to bring his pots into the owner’s court- 
yard similarly did not accept responsibility to safeguard against 
damage to the property of the owner of the courtyard. 


NOTES 


Rabbi Yehuda HaNasi says - ‘ait +27: In the Jerusalem Tal- 
mud, it is stated that all agree that one who allows entry into 
his house accepts responsibility to safeguard against damage. 
If he allows entry into his field, he doesn’t accept such respon- 


sibility, apart from exceptional cases. The dispute in the mishna 
concerns only someone allowing entry into his courtyard. The 
Rabbis hold that it is comparable to a house, whereas Rabbi 
Yehuda HaNasi holds that it is comparable to a field. 
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But say the latter clause: If the potter brought them into the 
courtyard with permission, the owner of the courtyard is liable. 
In this case, we arrive at the opinion of the Rabbis, who disagree 
with Rabbi Yehuda HaNasi and say that, even in a case where 
permission is granted to allow an item into one’s premises with- 
out specification, where the owner merely said he could bring 
them into the courtyard, the homeowner accepts upon himself 
responsibility for safeguarding the items to ensure that they are not 
damaged, as well. 


And furthermore, the end of the mishna states: Rabbi Yehuda 
HaNasi says that the owner of the courtyard is not liable in any of 
the cases in the mishna, even if he gave his permission for the items 
to be brought into his premises, unless the homeowner explicitly 
accepts responsibility upon himself to safeguard them. Therefore, 
it emerges that the first clause and the last clause of the mishna are 
in accordance with the opinion of Rabbi Yehuda HaNasi, but the 
middle clause of the mishna is in accordance with the opinion of 
the Rabbis. Is this a reasonable way to read the mishna? 


The Gemara answers that Rabbi Zeira said: This mishna is dis- 
jointed and doesn’t follow a single opinion. Rather, the one who 
taught this clause of the mishna did not teach that clause of the 
mishna. Rava said: The beginning of the mishna is entirely in 
accordance with the opinion of the Rabbis." In the case where the 
potter received permission to place his pots there, the owner of 
the courtyard accepted responsibility upon himself for the safe- 
guarding of the pots, and even to the extent that if the pots broke 
due to the wind, he would be liable. The owner of the pots, by 
contrast, did not accept any responsibility to ensure that his items 
would not cause damage. 


§ The mishna teaches: If he brought his produce into the home- 
owner’s courtyard without permission, and the owner’s animal was 
injured by the produce, he is liable. Rav says: They taught this 
halakha only in a case where the animal slipped on it and fell, but 
if it ate from the produce and was injured, he is exempt. What is 
the reason? The animal should not have eaten it," and it was not 
the owner of the fruit who acted improperly but the animal itself. 


Rav Sheshet said: I say that Rav stated this halakha while dozing 
and lying down,’ and it is not entirely precise, as it is taught in 
a baraita: One who places poison" before another’s animal is 
exempt according to human laws but liable according to the laws 
of Heaven. From the above statement, it may be inferred that it is 
specifically where he put poison before the animal that he is exempt, 
since it is not suitable for eating.’ But if he put produce before it, 
which is suitable for eating, and the animal dies from eating it, he 
is also liable according to human laws. The Gemara analyzes this 
ruling: But why is he liable? Here also Rav’s logic can be invoked, 
that the animal should not have eaten it. Therefore, this baraita 
poses a difficulty for Rav. 


That Rav stated this halakha while dozing and lying down - *3 
xno xd ‘Was 17 aw 0: Rav Sheshet’s tone seems to be 
irreverent toward Rav. Rabbi Yair Bakharakh explains that this 
was in fact a compliment to Ray, indicating that he was so great 
in Torah learning that it is impossible that he could have made 
such a mistake unless one assumes that he was sleeping when 


he said it (Hawot Ya‘ir 152). 


Poison, since it is not suitable for eating - 


mot pay: Most animals refrain from eating poison, either 
because it is not their normal food or because they can detect 


BACKGROUND 


its harmful properties with their sense of smell. For this reason, 
to poison an animal, the poison must be wrapped inside a food 
that the animal does eat so that it will not detect the taste and 
smell of the poison. 

Similarly, animals do not usually eat poisonous plants. Nev- 
ertheless, there are some poisonous plants that animals do not 
recognize, either because the poison contained is not detect- 
able by its smell, e.g., poisonous bacteria, or because the plant's 
smell and taste do not ward off animals. Consequently, animals 
do sometimes eat produce or plants that are harmful or even 
deadly to them. 


KOT eit nya op 


NOTES 


Is entirely in accordance with the opinion of the 
Rabbis — S77 pan ana: The Rid explains the dispute 
between Rabbi Zeira and Rava based on their interpreta- 
tions of the opinion of the Rabbis, that the owner of the 
courtyard implicitly accepts responsibility for safeguard- 
ing the items. Rabbi Zeira maintains that by allowing 
another person to enter with his pots or produce, he 
accepts responsibility for safeguarding these items 
from damage, but not to the extent that their owner is 
completely absolved. Rather, the owner of the pots or 
produce still has the responsibility to ensure that they do 
not cause damage to animals belonging to the owner 
of the courtyard. Rava maintains that when the owner 
of the courtyard grants him permission to enter with 
his items, he thereby acquires the status of a bona fide 
bailee with respect to these items. He is fully responsible 
for them, as if they had been placed in his custody. 


The animal should not have eaten it - xo ay mI 
boxn: One possible explanation of this phrase is a luded 
to by Josafot and explicitly mentioned by the Rosh, that 
it is an unusual and unforeseeable occurrence for an 
animal to be injured simply by eating food. Therefore, 
it may be comparable to an atypical wind, which is 
included in the category of an accident for which one 
is exempt from payment. Josafot reject this possibil- 
ity and explain instead that the owner of the produce 
cannot be held responsible for an action performed by 
the animal of its own volition and damage it caused to 
itself. The Rid formulates this idea by writing: The owner 
of the produce is an indirect cause of the damage and 
is therefore exempt. 


HALAKHA 


One who places poison - nyan ob pia: One who 
places poison in front of another's animal is exempt 
according to the laws of man but liable according to 
the laws of Heaven (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 4:2). 
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BACKGROUND 

Afrazta - «mar: There are several opinions with regard 
to the correct version of this word and its identity. Some 
identify it as Nerium oleander, commonly called oleander, 
which is a poisonous plant. Some claim it is Iris pseudacorus, 
or yellow iris. Others suggest that it is a species of plant 
containing a high concentration of oxalic acid, such as 
Oxalis pes-caprae, or sour grass, which is very common in 
Eretz Yisrael. It is harmful and possibly deadly to animals. 


Oleander 


Yellow iris 


Sour grass 


NOTES ~ 
In order to grind wheat - Dyn inv: The early commen- 
taries note that this case introduces the following novelty: 
Although the woman entered the house in order to grind 
wheat and would have paid for use of the millstone, if she 
entered without permission, the owner is not responsible 
for any damage sustained. 
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In order to explain Rav’s statement, the Sages said: The same is 
true, that even if the animal was injured by eating the produce, he 
would also be exempt according to human laws, and this baraita 
teaches us this, that even in the case of poison, which is not suit- 
able for eating, the one who placed the poison before the animal 
is liable according to the laws of Heaven. 


And if you wish, say instead that the case where the baraita exempts 

from liability according to human laws the one who placed poison 

before the animal is referring to an item suitable for eating as well, 
such as afrazta,® a type of herb that appears edible for animals 

but is actually poisonous. Therefore, this herb is halakhically equiv- 
alent to any other produce for which he is exempt from liability 
according to human laws, since, as Rav explained, the animal should 

not have eaten it. 


The Gemara raises an objection to Rav’s statement from a baraita: 
In the case of a woman who entered the house of a homeowner 
without permission in order to grind wheat," and the home- 
owner’s animal ate the wheat, he is exempt. Moreover, if the 
homeowner's animal was injured by the wheat, the woman is liable. 
Now according to Rav’s explanation, why is she liable? Let us say 


here as well that the animal should not have eaten it. 


In order to explain Rav’s statement, the Sages said: What is the 
difficulty here? Is this baraita preferable to the mishna that we 
interpreted as a scenario where the animal slipped on the pro- 
duce? Similarly, the baraita is also referring to a case where the 
animal was injured by slipping on the wheat, not by eating it. 


The Gemara asks: And he who asked it, why did he ask it? This 
answer seems obvious. The Gemara answers: The questioner could 
have said to you: Granted, the mishna that teaches: Ifit is injured 
by them [bahen], is referring to a case where the animal slipped 
on them [bahen]. But here in the baraita it teaches the phrase: If 
it is injured, and it does not teach the additional term: Bahen. 
Since this case is immediately preceded by the case of: And the 
owner’s animal ate them, it is reasonable to surmise that when the 
baraita teaches the case of the animal being injured, the injury is 
due to eating. 


The Gemara notes: And the other one, i.e., the one who provided 

the answer, could have said to you in response: There is no differ- 
ence whether it states: It was injured, or: It was injured by them, as 

in both cases the injury can be explained as resulting from slipping 

and not from eating. 


Come and hear a proof from a baraita: If one brought his ox into 
a homeowner’s courtyard without permission, and the ox ate 
wheat belonging to the homeowner and consequently was stricken 
with diarrhea" and died, then the homeowner is exempt. But if 
the ox’s owner brought it into the courtyard with permission, 
the owner of the courtyard is liable. The Gemara comments: Why, 
in the latter case, is the owner liable for the damage to the ox? 
Shouldn't the assertion: The ox shouldn’t have eaten it, be invoked, 
and any injury that follows is the responsibility of the ox’s owner? 


A woman who entered.. 


Arukh, Hoshen Mishpat 393:1). 


.to grind wheat - TDW TONI 
won inv): Ifa woman entered a homeowner's courtyard with- 
out permission in order to grind wheat there, and the owner's 
animal ate the wheat, he is exempt. Even if the homeowner is 
one who grinds grain, and she brought him wheat to grind for 
which he would receive payment, the same halakha applies, 
because she nevertheless entered without permission (Shu/han 


HALAKHA 
And the ox ate wheat and was stricken with diarrhea - bore) 
wanm pom: If someone brought produce into another's court- 
yard and the owner's animal became sick by eating it, the owner 
of the produce is exempt, whether he brought in the produce 
with or without permission, since the animal should not have 
eaten it. If the courtyard owner's animal was injured by slipping 
on the produce and the owner of the produce brought it in 
without permission, he is liable, in accordance with the opinion 
of Rav (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 3:14; Shulhan 
Arukh, Hoshen Mishpat 393:2). 
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Rava said in response: Are you raising a contradiction from a 
case with permission and applying it against a case without 
permission? There is no difficulty here, since in the case where 
the ox’s owner brought the ox into the courtyard with permission, 
the homeowner thereby accepted responsibility upon himself 
for safeguarding against any damage to the other’s ox. And even 
if the ox strangled itself, he would still be liable. 


§ A dilemma was raised before the Sages: In a case where the 
owner of the courtyard accepted upon himself responsibility 
for safeguarding" the items entering his premises, what is the 
halakha? Did he accept upon himself only the responsibility 
of safeguarding himself and his animals from causing damage? 
Or, perhaps he even accepted responsibility upon himself for 
safeguarding against all forms of damage that originate from 
the outside.’ 


Come and hear a solution based on that which Rav Yehuda bar 
Simon taught in the tractate of Nezikin from the school of 
Karna: If one brought his produce into a homeowner’s court- 
yard without permission, and an ox came from elsewhere and 
ate it, he is exempt. But if one brought the produce into the 
courtyard with permission, he is liable. The Gemara clarifies: 
Who is the phrase: He is exempt, referring to, and who is the 
phrase: He is liable, referring to? Does it not mean that the owner 
of the courtyard is exempt and the owner of the courtyard is 
liable? This would indicate that by granting permission for the 
produce to be brought in, he accepts responsibility to safeguard 
against other damage as well, such as that caused by another ox 
entering from the outside. 


In response, they said that this interpretation should be rejected: 
No, it means that the owner of the ox that causes damage is 


exempt, and the owner of the ox is liable. 


The Gemara asks: But ifit is referring to the owner of the ox, 


NOTES 


Where he accepted upon himself responsibility for safe- 
guarding - KYY) mw apt x7: According to the opinion 
of Rabbi Yehuda HaNasi, this refers to a case where one explic- 
itly accepted responsibility by stating: Bring your ox in and | 
will safeguard it. According to the opinion of the Rabbis in the 
mishna, it refers to any case where one granted permission 
to bring an item into his property (Rashi). Others prove from 
here that the Gemara implicitly follows the opinion of Rabbi 
Yehuda HaNasi, since it employs the language of: He accepted 
upon himself responsibility for safeguarding, indicating that 
the homeowner explicitly accepted upon himself to do so 
(Rashba). 


Or perhaps he even accepted upon himself safeguarding 
against damage from the outside - KYY) box xoy ix 
wy rap wnbys: Tosafot ask: Previously, Rava explicitly stated 
that the owner of the courtyard accepts complete responsibil- 
ity for safeguarding against any eventuality, including pots 
breaking in the wind. Why, then, is the Gemara here uncertain 
about this point? One answer suggested is that the purpose 
of the Gemara's question here is to clarify whether this was 


Karna — Xap: This Sage, one of the first-generation Babylonian 
amora‘im, is sometimes referred to as Rav Karna. Together 
with his colleague Shmuel, he welcomed Rav when he came 
to Babylonia. The Gemara in Sanhedrin (17b) states that the 


PERSONALITIES 


Rava's opinion. Alternatively, it is possible that even though the 
owner of the courtyard accepted responsibility for safeguard- 
ing the pots from normal damage, he did not anticipate that 
an ox would enter from elsewhere, and in that case he might 
be exempt. The Rid explains that although the homeowner 
accepts responsibility for the pots even if they break on their 
own, ina case where an ox belonging to someone else causes 
he damage, perhaps the owner of the pots should claim 
compensation from the owner of the ox instead (see Tosafot). 


In Nezikin from the school of Karna — x27) +37 7123: In 
he period after the completion of the Mishna, various Sages 
edited parallel compilations of baraitot, which usually fol- 
owed the order of the Mishna but contained different material. 
Examples of these include the Tosefta and collections of Rabbi 
Oshaya and Rabbi Hiyya, which are regarded as the most sig- 
nificant of all such compilations. Karna was another such Sage. 
He edited a compilation of mishnayot containing material 
from the baraitot concerning damages (Shita Mekubbetzet). 


The term Nezikin often refers specifically to the subject matter 


of the tractates Bava Kamma, Bava Metzia, and Bava Batra. 


phrase: Judges of the exile, refers to Karna, who served as a 
judge in Neharde’a. He edited a special collection of baraitot 
named after him: Nezikin of the academy of Karna. He was 
employed as a wine taster. 


HALAKHA 

Where he accepted responsibility upon himself for safe- 
guarding - KDY) mhy bap XDI: If someone entered 
another person’s courtyard and was injured by an item or ani- 
mal not belonging to the owner of the courtyard, the latter is 
exempt, unless he accepted responsibility for safeguarding the 
items. This is because the issue is not resolved by the Gemara. 
Since doubts in cases of monetary law are treated leniently, 
payment is not extracted from the owner of the courtyard 
(Tur). According to the Rif and the Rambam, the question was 
raised only according to the opinion of the Rabbis, whereas the 
halakha follows the opinion of Rabbi Yehuda HaNasi (Shu/han 
Arukh, Hoshen Mishpat 398:5, and in the comment of Rema, and 
see Beur HaGra there). 
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HALAKHA 


It is Eating, in the domain of the injured party - ab xT 
pba mwa yw: If Reuven brought his produce into Shimon’s 
courtyard without permission, and Levi's ox ate the produce, 
Levi is exempt. But if Reuven brought his produce into Shimon’s 
courtyard with permission, Levi is liable, since the courtyard is 
considered to be jointly owned by Reuven and Shimon, and the 
owner of an ox that eats from such a location is liable (Shu/han 
Arukh, Hoshen Mishpat 389216, and in the comment of Rema). 
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what reason is there to rule one way where the produce is brought 
in with permission, and what reason is there to rule another way 
where the produce is brought in without permission? With regard 
to damage done by the ox of a stranger, it should not make any 
difference. 


The Sages said in response: If he brought in the produce with per- 
mission, it is a case of damage under the category of Eating (see 2a), 
in the domain of the injured party," since, with respect to the 
produce, the courtyard is treated as belonging to its owner, and 
the halakha is that if an animal causes damage categorized as Eating 
in the domain of the injured party, the ox’s owner is liable. But if 
he brought it into the courtyard without permission, it is a case 
of damage under the category of Eating in the public domain, and 
if an animal causes damage categorized as Eating in the public 
domain, the ox’s owner is exempt. Given this explanation, the 
answer to the question of what type of safeguarding the courtyard 
owner accepted cannot be derived from the baraita. 


Come and hear a proof from another baraita: If one brought his ox 
into a homeowner’s courtyard without permission, and an ox 
from elsewhere comes and gores it, he is exempt. But if he brought 
it into the courtyard with permission, he is liable. The Gemara 
clarifies: Who is exempt and who is liable? Is it not the owner of 
the courtyard who is exempt and the owner of the courtyard who 
is liable? If so, this proves that the owner of the courtyard accepted 
responsibility for all damage occurring on his premises. 


The Gemara responds: No, the owner of the ox that gored is exempt, 
and the owner of the ox that gored is liable. The Gemara asks: If so, 
what significance is there to specifying the case of with permission, 
and what significance is there to specifying the case of without 
permission with regard to this ox? For damage categorized as Gor- 
ing (see 2b), the owner of the animal is liable wherever the goring 
occurred, even in the public domain. 


The Sages said in response: In accordance with whose opinion is 
this? It is in accordance with the opinion of Rabbi Tarfon, who 
says: The halakha of damage categorized as Goring in the courtyard 
of the injured party is different, and the owner of the goring animal 
pays the full cost of the damage. According to this opinion, the 
baraita should be interpreted as follows: If the injured party brought 
his ox into the courtyard with permission, it is a case of damage 
categorized as Goring in the property of the injured party, and 
the owner of the Goring animal pays the full cost of the damage. 
But if he brought it in without permission, it is a case of damage 
categorized as Goring in the public domain, and he pays only half 
the cost of the damage. 


§ The Gemara relates that there was a certain woman who entered 
a certain house to bake." Subsequently, a goat belonging to the 
owner of the house came and ate the woman's dough, and as a 
result it became overheated and died. Rava deemed the woman 
liable to pay compensation for the goat. 


A certain woman who entered...to bake — KIIN NII 
Koy andy: If someone brings his produce into another's 
courtyard with permission, and the owner of the courtyard 
leaves him there to supervise the premises, if the homeowner's 
animal eats the produce and becomes sick from it, the owner 
of the produce is liable. There was once an incident where a 
woman entered her neighbor's courtyard to bake, and, after 
allowing her in, the neighbor absented himself to allow her 


privacy while kneading the dough and baking (see Taz). Sub- 
sequently, the homeowner's goat came and ate the wheat 
and became sick from it, and the Sages obligated her to pay 
damages. This ruling is in accordance with the opinion of Rava 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 3:14; Shulhan 
Arukh, Hoshen Mishpat 393:3). 
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The Gemara suggests: Shall we say that Rava disagrees with the 
opinion of Rav, as Rav says that in a case where someone brings in 
his produce to another's courtyard without permission, and the 
latter’s animal is injured by eating it, the owner of the produce is 
nevertheless exempt, since the animal should not have eaten it. 


The Sages said in response: How can these cases be compared? 
There, in the case where someone brought in his produce without 
permission, he did not accept responsibility upon himself for 
safeguarding against the produce causing damage, whereas here, 
where the woman brought in the dough with permission, the 
woman did accept responsibility upon herself" for safeguarding 
against the dough causing damage. 


The Gemara asks: And in what way is it different from the case of 
the baraita mentioned previously: In the case of a woman who 
entered the house of a homeowner without permission in order 
to grind wheat, and the homeowner’s animal ate the wheat, he is 
exempt? And moreover, ifthe homeowner's animal was injured by 
the wheat, the woman is liable. The Gemara infers: The reason she 
is liable is specifically that she entered without permission, but if 
she entered with permission, she would be exempt. 


The Sages said in response: If she entered the house to grind wheat, 
since she does not require any privacy, the owners of the court- 
yard do not need to absent themselves from there, and the respon- 
sibility for safeguarding against damage therefore rests upon them. 
But if she enters to bake, since she requires privacy for this, as the 
process of kneading involves exposing her elbows, the owners of 
the courtyard absent themselves from there to allow her to bake. 
Therefore, the responsibility for safeguarding against damage to 
anything in the courtyard rests upon her. 


§ The mishna teaches: If one brought his ox inside the home- 
owner’s courtyard without permission and the homeowner’s ox 
gored it or the homeowner’s dog bit it, the homeowner is exempt. 
Rava says: If one brought his ox into a homeowner’s courtyard 
without permission, and the ox dug pits, ditches, or caves in it, 
the owner of the ox is liable for the damage caused by his animal 
to the courtyard," but the owner of the courtyard is liable for any 
damage caused by the pit if someone falls inside. 


Even though the Master says that when the verse states: “And if a 
man shall open a pit” (Exodus 21:33), it limits the liability for the 
pit to a person who digs a pit, but not an ox that digs a pit," in which 
case the owner of the courtyard should be exempt, nevertheless, 
here, in Rava’s statement, since this owner of the courtyard should 
have filled the pit" with earth and he did not fill it, he is considered 
like someone who actually dug the pit. 


And similarly, Rava says: In the case of one who brought his ox 
into a homeowner's courtyard without permission, and the ox 
injured the homeowner, or the homeowner stumbled and was 
injured by it, the owner of the ox is liable. If the ox crouched 
[ravatz], and by doing so caused damage, the ox’s owner is exempt. 


The Gemara asks: And is he exempt because the animal caused 
damage when it crouched? Rav Pappa said: What is the meaning 
of the term ravatz? It means that it dropped feces" [hirbitz] onthe 
ground, and subsequently the clothes of the homeowner were 
soiled. Consequently, the feces constitute a pit, and we do not 
find a case of damage categorized as Pit that one is liable for causing 
damage to utensils. Therefore, the owner of the animal is exempt. 


The Gemara asks: This works out well according to the opinion of 
Shmuel, who says: Any obstruction is categorized as Pit, and the 
same halakha exempting the one responsible for the pit from dam- 
age to utensils applies to them as well. But according to the opinion 
of Rav, who says that one’s property is not categorized as Pit until 
he renounces ownership of it, what is there to say? 


NOTES 


Here, with permission, the woman did accept respon- 
sibility upon herself — mby bap mwa xa: The com- 
mentaries explain that this does not contradict Rava’s 
own opinion mentioned earlier, that one who grants 
permission for entry onto his premises thereby accepts 
comprehensive responsibility for any damage. Here the 
Gemara anticipates what is subsequently explained later: 
Since the owner absents himself to allow the woman the 
privacy required to knead the dough, clearly the woman 
bears the responsibility to supervise the premises. Indeed, 
some commentaries suggest that if she entered without 
permission, then the homeowner would in fact be present 
in the courtyard and would therefore be responsible for 
ensuring that his animal does not eat. 


Since this owner should have filled the pit, etc. — 13 
na abd pad mh mya: Even though the owner 
did not create the pit, he is nevertheless responsible for 
ensuring that nothing falls into it, either by filling it or by 
covering it. If he later renounces ownership of his property, 
he is responsible for the fact that he left a hazard in a 
place that is used by the public and he would be liable 
or damages (Rashi). 

It is also possible that the same halakha might apply 
even if a person dug the pit. Although he would be liable 
o compensate the owner for the damage caused to his 
courtyard, the owner is ultimately responsible for damage 
caused by the courtyard itself (Tosafot). According to the 
Ra‘avad, in principle the owner of the ox is responsible for 
filling or covering the pit, and if damage is caused by it, 
e is liable. Once he has compensated the owner of the 
courtyard for the damage to the courtyard, he is no longer 
responsible for the pit, which is now the sole responsibility 
of the owner of the courtyard. 


HALAKHA 


The owner of the ox is liable for the damage to the 
courtyard, etc. — 3) ¥N pla ayn Twa bya: If an ox 
entered another's courtyard and dug a pit in it, thereby 
causing damage, the owner of the ox is liable for the dam- 
age caused to the courtyard. The owner of the courtyard 
is liable for any damage that subsequently results from 
the pit, if the pit is adjacent to the public domain or if he 
renounces ownership of his property (Sma). This ruling is 
in accordance with the opinion of Rava (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 7:6; Shulhan Arukh, Hoshen 
Mishpat 398:3). 


But not an ox that digs a pit - Wa Ww xd): If an ox dug 
a pit in the public domain or on the premises of another 
person, and the pit subsequently caused damage, the 
owner of the ox is exempt, since the verse states: “And 
if a man shall open a pit,’ but not: When an ox digs a pit 
(Shulhan Arukh, Hoshen Mishpat 410:5). 


It dropped feces - os yan: If one brought his ox into 
another's courtyard without permission and the ox def- 
ecated there and the clothes of the owner of the courtyard 
were then soiled by the feces, the owner of the animal is 
exempt, since the feces are categorized as Pit, and there 
is no liability for this category of damage for damage to 
utensils (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 13:4; 
Shulhan Arukh, Hoshen Mishpat 421:7). 
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HALAKHA 


Injured the homeowner or the homeowner was injured 
by stumbling on him - m37 bya ix cyan bya ny prt 
ja prim: If a person or his property entered another's 
courtyard without permission and injured the owner, or 
the owner was injured by stumbling on the intruder, the 
intruder is liable even if the damage was unintentional. 
The Ramah rules that if the owner was aware of the intru- 
sion and was injured by stumbling on the intruder, the lat- 
ter is exempt (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
7:6 and Hilkhot Hovel UMazik 1:16; Shulhan Arukh, Hoshen 
Mishpat 378:6, 398:1). 


You do not have the right to injure me - ms ped 
xO) $: If someone enters another's courtyard or his 
possessions are brought into another's courtyard with- 
out permission, and the owner of the courtyard injures 
the intruder or damages the possessions, the owner of 
the courtyard is liable to pay. Although the owner of the 
courtyard has the right to eject the intruder, he doesn’t 
have the right to injure him. This ruling applies only if the 
owner of the courtyard injures the intruder intentionally; 
the owner of the courtyard is exempt if he injures the 
intruder unwittingly (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 7:7 and Hilkhot Hovel UMazik 1:16; Shulhan Arukh, 
Hoshen Mishpat 378:6, 398:1). 
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HALAKHA 

Two people with permission, etc. — ^3) nwa omw: If 
two people entered the courtyard of another person and 
injured each other either directly or through their property, 
then they are exempt provided that they were unaware of 
the other's presence. This is the halakha whether they both 
had permission or neither had permission. If they were 
aware of each other's presence, they are liable even if the 
injuries were caused unintentionally. This ruling is in accor- 
dance with Rashi’s explanation, and both the Ra’avad and 
the Shulhan Arukh rule likewise. Some authorities maintain 
that if one injures the other's property unintentionally, he 
is exempt (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 116, 
6:3; Shulhan Arukh, Hoshen Mishpat 378:7, 421:8). 
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The Sages said in response: The animal’s owner usually renounces 
ownership of ordinary feces, and so they are categorized as Pit 
even according to the opinion of Rav. 


And Rava says: In the case of a person or an animal that entered 
the courtyard of a homeowner without permission and injured 
the homeowner, or the homeowner was injured by stumbling 
on the intruder," the person or owner of the animal is liable. 
Moreover, if the homeowner damages the person or animal, he 
is exempt. 


Rav Pappa said: We said this only when the homeowner did not 
know of his presence. But if he knew of his presence,’ even if 
he entered without permission, then if the homeowner injured 
him, the homeowner is liable. What is the reason? It is due to the 
fact that the injured party can say to the owner of the courtyard: 
Although you have the right to eject me from your courtyard, you 
do not have the right to injure me." 


The Gemara comments: And Rava and Rav Pappa, who hold that 
one who enters without permission is liable if damage is caused, 
follow their lines of reasoning, as Rava says, and some say it 
was Rav Pappa who said it: 


NOTES 


But if he knew of his presence - ma y? myI bay: Rashi inter- 
prets this to mean that the homeowner was aware of the other 
person’s entry into his courtyard. Consequently, he is liable for 
injuring him even unintentionally, since there is no distinction 
between intentional and unintentional damage inflicted by a 
person. The Rambam maintains that even if the homeowner 


was aware of the other person’s entry, he is not liable for the 
intruder's injuries, since the intruder entered without permission. 
Consequently, he explains the term: Knew of his presence, as 
meaning that the homeowner intended to injure the intruder, 
and the term: Did not know of his presence, as meaning that the 
homeowner did not have such an intention (Lehem Mishne). 
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In a case of two people who were both somewhere with permis- 
sion,™ or two people who were both somewhere without permis- 
sion, if they injure each other" directly, they are both liable. If 
they were injured by one another through stumbling over one 
another, they are exempt. From this statement, it may be inferred 
that the reason both are liable if either damages the other is specifi- 
cally that the two of them were both there with permission or the 
two of them were both there without permission. But if one, 
i.e., the homeowner, was there with permission, and the other 
entered without permission, then the one who was there with 
permission is exempt if he injured the other, but the one who 
entered without permission is liable ifhe injured the homeowner, 


in accordance with the opinion of Rava and Rav Pappa. 


NOTES 


Two were somewhere with permission, etc. - mwa omw 
"yan: Rashi explains that there are several cases where both 
people have permission, e.g., two people walking in the public 
domain or two partners who jointly own a courtyard. Similarly, 
the case where neither has permission includes a scenario 
where two people are running in the public domain, which 
is prohibited. 

According to Josafot, this explanation is difficult, since most 
of these issues were addressed previously in an earlier mishna 
(32a). Consequently, they explain the halakha as relating entirely 
to entering another person's property. If both entered with per- 
mission, they must take note of the other's presence. Similarly, 
if they both entered without permission, each should consider 
the possibility that perhaps another did as well. If one entered 
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with permission, he is not required to anticipate that another 
person may enter without permission, and if the first injured 
the second, he is exempt. 


They injure each other, etc. — ^3) m Mx m p»: It appears 


that Rashi explains the scenario as one where two people col- 


lide with each other. Many early commentaries question this 
explanation, and even Rashi himself partially alludes to difficulty 
with it: In the case of a collision, there is no distinction between 
whether they caused damage to each other directly or whether 
each was indirectly injured by the other. Moreover, the mishna 
(32a) states that if two people are walking in the public domain 
and injure each other, they are both exempt. 

The Ra'avad explains that the Gemara here does not refer to 


a case of mutual injury but to separate occurrences. If either of 
the two people caused damage to the other, e.g., one person 
who was walking injured another person lying in the road, the 
one who caused the injury is liable. By contrast, if the one who 
was walking was injured by the one lying in the road, the one 
lying down is exempt. 

Rashi explains that the distinction in the Gemara between 
injuring each other and being injured by each other is that 
injuring each other is through an action, even if the action is 
unintentional. Being injured refers to damage that occurs pas- 
sively, e.g., through one person tripping over another. It seems 
that the Rambam explains that the distinction here is between 
intentional and unintentional injury (see Lehem Mishne). 
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§ The mishna teaches: If the ox that he brought into the courtyard 
without permission fell into the owner's pit and contaminated its 
water," the owner of the ox is liable. Rava says: They taught this 
halakha only in a case where the ox contaminated the water at the 
time of the fall. But if it contaminated the water after the fall, e.g., the 
animal died there and the decomposing carcass despoiled the water, 
he is exempt. What is the reason? The ox, in this case, is considered 
as a pit, and the water has the status of utensils that fall into a pit, and 
we have not found a case of damage categorized as Pit that renders 
one liable for causing damage to utensils. Therefore, he is exempt. 


The Gemara asks: This works out well according to the opinion of 
Shmuel, who says: Any obstruction is categorized as Pit, and the 
same halakha exempting the one responsible for the pit from damage 
to utensils applies to them as well. But according to the opinion of 
Ray, who says that one’s property is not categorized as Pit until he 
renounces ownership of it, what is there to say? Presumably, the 
owner did not renounce ownership of the ox or even of the carcass. 


Rather, if this statement was stated, it was stated like this: Rava says 
that they taught this halakha only in the case where the ox contami- 
nated the water with its body, i.e., its carcass. But if it contaminated 
the water with its stench, the owner is exempt. What is the reason? 
It is because the damage is caused merely by an indirect action. 
Although the ox’s owner was initially responsible for his animal falling 
into the pit, the stench did not result directly from this action. It 
subsequently occurred on its own, and one is not liable for damage 
that is caused merely by an indirect action. 


§ The mishna teaches: If the homeowner's father or son were inside 
the pit at the time the ox fell and the person died as a result, the owner 
of the ox pays the ransom. The Gemara asks: But why does he pay a 
ransom? Isn’t the ox innocuous, in which case its owner is not liable 
to pay a ransom? Rav says: Here we are dealing with an ox that is 
forewarned for falling on people in pits. 


The Gemara asks: If so, the ox is liable to be put to death, because if 
it is forewarned for this behavior, it is considered to have acted inten- 
tionally. Rav Yosef said in response: This is a case where it saw some 
grass" that it intended to eat on the edge of the pit, and fell in the pit 
instead. Since there was no intention to cause damage by falling, the 
ox is not liable to be put to death, but since it was forewarned for this 
behavior, its owner still pays ransom. 


Shmuel said: This ox mentioned in the mishna is innocuous, and in 
accordance with whose opinion is this? It is the opinion of Rabbi 
Yosei HaGelili, who says: The owner of an innocuous ox that caused 
damage pays half a ransom. Therefore, when the mishna states that 
he pays a ransom, it means that he pays half a ransom. 


Ulla said: The mishna is in accordance with the opinion of Rabbi 
Yosei HaGelili, who maintains that payment of a ransom is applicable 
even in the case of an innocuous ox, but he states his ruling in accor- 
dance with the opinion of Rabbi Tarfon, who says: For damage 
categorized as Goring that is carried out by an innocuous ox in the 
courtyard of the injured party, the ox’s owner pays the full cost of 
the damage. So too, he pays a full ransom despite the fact that the 
ox is innocuous. 


The Gemara asks: Granted, according to Ulla, this explanation is 
consistent with that which the mishna teaches: If his father or his 
son were inside the pit at the time the ox fell and the person died as 
a result, the owner of the ox pays the ransom. The mishna thereby 
provides a case of damage categorized as Goring in the courtyard 
of the injured party. But according to Shmuel’s explanation, why 
mention his father or his son specifically? Even if the injured party 
were another person, not a close relative of the owner of the property, 
the owner of the animal would be required to pay half a ransom, and 
even if it was in the public domain. 


rom the publisher 


HALAKHA 
and contaminated its water - 13» woxam..box: 
he 


Fell... 
If an ox fell into a pit in a courtyard and contaminated 
water in the pit, and if the water became contaminated 
immediately at the time of the fall, then the owner of the 
ox is liable to pay for the damage to the water. If the dam- 
age occurred later, he is exempt, in accordance with the 
opinion of Rava and Shmuel, whom the halakha follows 
in cases of monetary law (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 7:5; Shulhan Arukh, Hoshen Mishpat 398:4). 


Where it saw some grass — xpi? XiT: If an ox that was 
forewarned with regard to falling on people inside pits 
saw grass, and while attempting to eat it fell into a pit and 
killed a person, the ox is not killed, since it did not intend 
to injure. The same applies to an ox that was forewarned 
with regard to rubbing against walls for pleasure, and 
while rubbing against a wall caused it to collapse on a 
person, thereby killing him. In both cases, the owner of 
the ox is liable to pay a ransom, in accordance with the 
opinion of Rav and Rabbi Yosef (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 10:10). 


NOTES 


Where it saw some grass — xpi? KIM: The Rashba notes 
that the Gemara does not state: Rather, Rav Yosef said. 
Consequently, it appears that Rav Yosef is explaining 
Rav's opinion. With regard to the explanation of the case 
itself, Rashi says that since each time the ox fell only due 
to its attempt to eat the grass, it is exempt from being 
killed. Nevertheless, since the animal was forewarned for 
this behavior, the owner must pay a ransom. The Ra'ah 
explains that since the ox fell into the pit due to its attempt 
to eat the grass, the act is not categorized as Goring, for 
which multiple occurrences are required to render it fore- 
warned, but rather as Eating or Trampling (see 2a), for 
which an animal is considered forewarned from the outset. 
The Rashba explains, citing the Ra‘avad, that although 
the incidents are categorized as Eating by a forewarned 
ox, the Torah decrees nevertheless that ransom is paid 
only if the owner was warned three times not to allow 
the ox to do so. 
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HALAKHA 


But if he brought it into the courtyard with permission, 
etc, — 13) Wa DDT ON: If someone brought his produce 
or ox into a courtyard with the owner's permission, and the 
owner's animal caused damage to it or the ox fell into a 
pit inside the courtyard, then the owner of the courtyard is 
exempt unless he explicitly accepted responsibility for safe- 
guarding them. This ruling is in accordance with the opinion 
of Shmuel, who follows Rabbi Yehuda HaNasi’s opinion, and 
whom the halakha follows in cases of monetary law. 

The Rema adds that according to some authorities, the 
owner's granting permission to enter the courtyard is tan- 
tamount to his accepting responsibility for safeguarding the 
one who enters his property. This ruling is in accordance 
with the opinion of Rav, who rules that the halakha follows 
the anonymous tannain the mishna, and in accordance with 
the opinion of Rava, who is a later authority and interpreted 
the mishna according to the opinion of the Rabbis (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 3:14 and Hilkhot Hovel 
UMazik 7:5; Shulhan Arukh, Hoshen Mishpat 398:5). 
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The Gemara answers: Indeed, that is the case, and the mishna 
is simply teaching this ruling by means of the typical scenario, 
that presumably it was someone from the family of the one who 
owns the property containing the pit that was inside the pit. 


§ The mishna teaches: But ifhe brought the ox into the courtyard 
with permission," the owner of the courtyard is liable for the 
damage caused. Rabbi Yehuda HaNasi says: The homeowner is 
not liable in any of the cases in the mishna, even if he gave his 
permission for the items to be brought onto his premises, unless 
he explicitly accepts responsibility upon himself to safeguard them. 
It was stated that the Sages disagreed with regard to the halakha 
in this dispute: Rav said that the halakha is in accordance with 
the opinion of the first tanna, and Shmuel said that the halakha 
is in accordance with the opinion of Rabbi Yehuda HaNasi. 


The Sages taught a case similar to that of the mishna: If the owner 
of the courtyard said to the owner of the ox: Bring your ox into 
my courtyard and safeguard it, then if the ox caused damage to 
the property of the owner of the courtyard, the animal’s owner is 
liable. And if the ox was injured, the owner of the courtyard is 
exempt. If he said to him: Bring your ox in and I will safeguard 
it, then if the ox was injured, the owner of the courtyard is liable; 
if the ox caused damage, its owner is exempt. 


The Gemara asks: This matter itself is difficult: You said in the 
first clause that if the courtyard’s owner said to him: Bring your 
ox into my courtyard and safeguard it, then if the ox caused 
damage, its owner is liable. And if it was injured, the owner of 
the courtyard is exempt. 


The Gemara infers: The reason that the owner of the ox is liable 
and the owner of the courtyard is exempt is specifically that the 
owner of the courtyard said to the owner of the ox: Safeguard it. 
One can infer that if he granted permission for the ox to enter 
without specifying that the owner of the animal safeguard it, the 
owner of the courtyard is liable if the ox was injured, and the 
owner of the ox is exempt if it caused damage. The reason the 
owner of the courtyard is liable is that the tanna of this baraita 
holds that in an unspecified case, where the obligation to safe- 
guard the animal was not mentioned, the owner of the courtyard 
implicitly accepts upon himself responsibility for safeguarding 
the ox. 


The Gemara continues its analysis of the baraita: Say the latter 
clause: If he said to him: Bring your oxin and I will safeguard it, 
then if the ox was injured, the owner of the courtyard is liable; if 
the ox caused damage, its owner is exempt. 


The Gemara infers: The reason that the owner of the courtyard 
is liable and the owner of the ox is exempt is specifically that the 
homeowner said to the owner of the ox: And I will safeguard it. 
One can infer that if the owner of the courtyard granted permis- 
sion for the ox to enter without specifying that the owner of the 
animal safeguard it, the owner of the oxis liable if it damages the 
property of the owner of the courtyard, and the owner of the 
courtyard is exempt if the ox is damaged. The reason the owner 
of the courtyard is not liable is that the tanna of this baraita holds 
that in an unspecified case, where the obligation to safeguard the 
animal was not mentioned, the owner of the courtyard does not 
accept upon himself responsibility for safeguarding the ox. 


The Gemara concludes its analysis: We come to the opinion of 
Rabbi Yehuda HaNasi, who says that unless the homeowner 
explicitly accepts upon himself responsibility for safeguarding, 
he is not liable. Based on this understanding, the first clause of 
the baraita is in accordance with the opinion of the Rabbis, and 
the latter clause is in accordance with the opinion of Rabbi 
Yehuda HaNasi. 
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Rabbi Elazar said: Indeed, the baraita is disjointed, and the one 
who taught this clause did not teach that clause. Rava said: The 
entire baraita is in accordance with the opinion of the Rabbis, and 
no inference should be drawn from the extra words: And I will 
safeguard it, in the latter clause. Since the first clause mentions 
that the owner of the courtyard instructed: Safeguard it, the latter 
clause also teaches that he said: And I will safeguard it, to main- 
tain symmetry. The same halakha applies even when granting 
permission to enter without specification, since, according to 
the Rabbis, granting permission to enter includes an implicit 
acceptance of responsibility for safeguarding. 


Rav Pappa said: The entire baraita is in accordance with the 
opinion of Rabbi Yehuda HaNasi, who holds that if no specifi- 
cation was made, the owner of the courtyard does not accept 
responsibility, as inferred from the latter clause of the baraita. 
And as for the inference drawn from the first clause, he holds in 
accordance with the opinion of Rabbi Tarfon, who says: For 
damage categorized as Goring that is carried out by an innocuous 
ox in the courtyard of the injured party, the ox’s owner pays 
the full cost of the damage. 


Therefore, if the owner of the courtyard said to the owner of the 
ox: Safeguard it, he is clearly not transferring the rights to any 
portion of the courtyard to him, as evident from the fact that the 
owner of the ox must safeguard it and may not treat the courtyard 
as if it were his own. Consequently, if the ox gored, it is a case of 
damage categorized as Goring in the courtyard of the injured 
party, and one responsible for damage categorized as Goring 
in the courtyard of the injured party pays the full cost of the 
damage. 


By contrast, if the owner of the courtyard did not say to the owner 
of the ox: Safeguard it, then by granting him permission to bring 
the ox onto his courtyard, he effectively transfers rights to an 
area within the courtyard. Therefore, with regard to damages, it 
becomes a courtyard of partners, and the one responsible for 
damage categorized as Goring in the courtyard of partners pays 
only half the cost of the damage. 


MI S HN A In the case of an ox that was intending to 


gore another ox" but struck a pregnant 
woman, and her offspring, i.e., the fetuses, emerged due to mis- 
carriage, the owner of the ox is exempt from paying compen- 
sation for miscarried offspring." But in the case of a person who 
was intending to injure another" but struck a pregnant woman 
instead, and her offspring emerged due to miscarriage, he pays 
compensation for miscarried offspring. 


How does he pay compensation for miscarried offspring," i.e., 
how is their value assessed? The court appraises the value of the 
woman by calculating how much she would be worth if sold as a 
maidservant before giving birth, and how much she would be 
worth after giving birth. He then pays the difference in value to 
the woman’s husband. Rabban Shimon ben Gamliel said: 


HALAKHA 


An ox that was intending to gore another ox - mgo siw 
ivanb mann: If an ox intended to injure another ox but 
wounded a woman instead, causing her to miscarry, the owner 
of the ox is exempt from paying compensation for the miscar- 
ried offspring (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 11:3; 
Shulhan Arukh, Hoshen Mishpat 405:3). 


A person who was intending to injure another — myw o1% 
ivanb Məm: If one who intended to strike another wounded 
a woman instead and caused her to miscarry, he is liable to 
pay compensation for the miscarried offspring (Rambam Sefer 


Nezikin, Hilkhot Hovel UMazik 4:1; Shulhan Arukh, Hoshen Mishpat 
423:1). 


How does he pay compensation for miscarried offspring - 
nity nT own “%13: The payment of compensation for miscar- 
ried offspring is appraised by evaluating how much the woman 

would be worth before giving birth and how much she is worth 

after giving birth. The difference in value is considered the value 

of the offspring, in accordance with the anonymous opinion in 

the mishna (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 4:2; 

Shulhan Arukh, Hoshen Mishpat 423:1). 


NOTES 

Exempt from paying compensation for miscarried off- 
spring - nith nama VS: The owner of the ox is exempt in 
this case because the Torah required payment of compensa- 
tion for miscarried offspring only where a person causes 
the wound (Rambam’s Commentary on the Mishna). Rashi 
explains that it is derived in the Gemara above (42a), from 
the verse: “And the owner of the ox is clear” (Exodus 21:28), 
meaning that he is absolved from payment of compensa- 
tion for miscarried offspring (see Tosefot Rabbi Akiva Eiger 
and Rashash on the mishna). 
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Perek V 
Daf49 Amuda 


HALAKHA 


And if she does not have a husband, he gives to his 
heirs - yes mi) bya ay PX DX: If someone injures 
a woman, causing her to miscarry, and then her hus- 
band dies, the assailant pays damages for miscarried 
offspring to the husband's heirs. If he injured her after 
the death of her husband and then she miscarries, 
she receives the compensation. The Rema writes that, 
according to some authorities, compensation is paid to 
his heirs even in the latter case (Rambam Sefer Nezikin, 
Hilkhot Hovel UMazik 4:2; Shulhan Arukh, Hoshen Mishpat 
423:1). 


An ox that gored a maidservant - nx maw siw 
mmawi: If an ox gores a Canaanite maidservant, caus- 
ing her to miscarry, its owner pays compensation for 
miscarried offspring, or half the cost of the damage 
if the ox is innocuous, to the master of the maidser- 
vant (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 11:4; 
Shulhan Arukh, Hoshen Mishpat 405:3). 


NOTES 


If the woman was a maidservant, etc. - AnSw ANT 
"131: According to Rashi, the woman's being a convert or 
reed Canaanite maidservant is merely the most likely 
scenario. The halakha is the same if she was born Jew- 
ish. Once her husband, the convert, dies without heirs, 
financial obligations owed to him revert to whoever 
is in possession of them, and the person who caused 
he miscarriage therefore retains the payment for the 
damage. 


A people that is similar to a donkey - sion maT oY: 
The Gemara does not mean to equate a Canaanite slave 
with a donkey, as indicated by the fact that murdering a 
Canaanite slave is a capital offense. Rather, the Gemara 
means that just as an animal belongs to its master, a 
Canaanite maidservant also belongs to her master, and 
he is entitled to damages paid for her offspring. 
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If so, the consequences would be absurd, as when a woman gives 
birth her value increases. Rather, the court appraises how much 
the offspring are worth, and the one liable for the damage gives that 
amount to the husband. And if she does not have a husband, e.g., 
her husband died, he gives the money to his heirs." 


If the pregnant woman was a Canaanite maidservant" and then she 
was emancipated, or a convert, and she was married to an emanci- 
pated Canaanite slave or to a convert who died without any heirs, the 
one who caused the damage is exempt from pay-ing compensation 
for miscarried offspring. This is because this payment is made specifi- 
cally to the husband, not to the woman. 


GEMARA The first clause of the mishna indicates 


that the reason the owner is exempt from 
paying compensation for the offspring when an ox unintentionally 
gores a pregnant woman is specifically that it was intending to gore 
another ox. By inference, if it was intending to gore the woman, the 
owner pays compensation for miscarried offspring. Shall we say 
that this should be a conclusive refutation of the opinion of Rav 
Adda bar Ahava, as Rav Adda bar Ahava says: With regard to oxen 
that intended to gore a woman and then did so, the owners are 
exempt from paying compensation for miscarried offspring? 


The Gemara answers that Rav Adda bar Ahava could have said to 
you: The same is true, that even if the oxen intended to gore the 
woman, the owners are also exempt from paying compensation for 
miscarried offspring. As for that which is taught in the mishna: An 
ox that was intending to gore another ox, it is taught this way since 
it wants to teach the latter clause: A person that was intending to 
injure another person, as this case is written explicitly in the verse: 


“And if men struggle and hurt a pregnant woman and her offspring 


emerge” (Exodus 21:22). In the case in the verse, the assailant 
intended to injure another person but injured the woman instead. 
Therefore, the mishna also teaches the first clause in that style: An 
ox that was intending to gore another ox. 


Rav Pappa says: In the case of an ox that gored a Canaanite 
maidservant," and her offspring emerged due to miscarriage, the 
owner pays compensation for miscarried offspring. What is the 
reason? The ox injured a mere pregnant donkey. With regard to the 
matter of compensation for offspring, who would be the property of 
the master were they to be born, a Canaanite slave is considered 
property of the master. As the verse states that Abraham addressed 
Eliezer, who was a Canaanite, by saying: “You remain here with [im] 
the donkey” (Genesis 22:5), on which the Sages expound that he 
was alluding to the idea that Eliezer is ofa people [am] that is similar 
to a donkey." Therefore, the case of an ox goring a Canaanite maid- 
servant is not included in the Torah’s exemption from paying com- 
pensation for miscarried offspring. 


§ The mishna teaches: How does he pay compensation for miscar- 
ried offspring? The court appraises how much the value of the 
woman increased due to the offspring. The Gemara asks: Would this 
be a correct interpretation of the term: Compensation for miscar- 
ried offspring? If this is how the sum is calculated, the mishna should 
have stated: How does he pay the increase in value due to the off- 
spring? The Gemara answers: That is also what the tanna is saying: 
How does he pay compensation for miscarried offspring and the 
increase in value due to the offspring? Apart from evaluating the 
compensation for the miscarried offspring, the court also appraises 
the value of the woman by calculating how much she would be 
worth if sold as a maidservant before giving birth, and how much 
she would be worth after giving birth. 
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The mishna teaches: Rabban Shimon ben Gamliel said: If so, the 
consequences would be absurd, as when a woman gives birth 
her value increases. The Gemara asks: What is Rabban Shimon 
ben Gamliel saying? Rabba said: This is what he is saying: But is 
the monetary value ofa woman higher before she gives birth than 
after she gives birth? But isn’t the opposite true, that the monetary 
value of a woman is higher after giving birth’ than before giving 
birth, since the concern for her dying during childbirth, which 
lowers her monetary value prior to giving birth, is no longer a 
concern? Rather, the court appraises the value of the fetuses‘ and 
gives that amount to the husband. 


This explanation of Rabban Shimon ben Gamliel’s statement is also 
taught in a baraita: But is the monetary value of a woman higher 
before she gives birth than after she gives birth? But isn’t the 
opposite true, that the monetary value of a woman is higher after 
giving birth than before giving birth? Rather, the court appraises 
the value of the fetuses and gives that amount to the husband. 


Rava said: This is what Rabban Shimon ben Gamliel is teaching: 
But is the value of the woman higher only for the one for whom 
she gives birth, i.e., her husband, and she herself does not have 
any increase in value at all due to the offspring? A pregnant 
woman's monetary value is increased on account of her pregnancy, 
beyond the monetary value of the offspring. Rather, the court 
appraises the value of the offspring and gives it to the husband. 
And in addition, the husband and wife divide the increase in her 
value due to the offspring. 


This explanation of Rabban Shimon ben Gamliel’s opinion is also 
taught in a baraita: Rabban Shimon ben Gamliel said: But is the 
value of the woman higher only for the one for whom she gives 
birth, i.e., her husband, and she herself does not have any increase 
in value at all due to the offspring? Rather, the court appraises 
damage by itself and pain" by itself, and appraises the value of 
the offspring and gives it to the husband, and the husband and 
wife divide the increase in her value due to the offspring. 


The Gemara asks: The opinion of Rabban Shimon ben Gamliel 
in the first baraita, that the woman’s value decreases because of 
pregnancy, poses a difficulty for that of Rabban Shimon ben 
Gamliel in the second baraita, that it increases. 


The Gemara answers: This is not difficult, since each baraita is 
referring to a different case: Here, the first baraita, which stated 
that the woman's value increases after giving birth, is referring to a 
woman giving birth to her firstborn."’ Her value decreases prior 
to birth out of concern that she might die in childbirth. There, 
the second baraita, which stated that her value increases due to 
pregnancy, is referring to a woman who is not giving birth to her 
firstborn. 


Isn't the monetary value of a woman higher after giving birth - 
baw sox nnawa TON xa: A woman's value decreases during 
pregnancy for several reasons, when estimated based on her 
worth as a maidservant. First, a pregnant woman is less capable 
of doing difficult labor, so the immediate value of her labor is 
reduced. Moreover, every pregnancy involved considerable risk, 
whether due to a difficult birth that could involve a dangerous 
loss of blood or due to an infection, which could originate from 
various sources. As is noted both in the Bible and in the Talmud, 
death during childbirth was an all-too-common occurrence. For 
this reason, a woman who had already recovered after childbirth 


was worth more. 


BACKGROUND 


A woman giving birth to her firstborn — n9237: The concerns 
with regard to a woman about to give birth, which cause a 
reduction in her value as a maidservant, are a greater issue for 
the birth of a first child. Giving birth to a first child takes longer 
than births that follow, for a combination of reasons, such as the 
strength and inflexibility of the muscles and emotional stress that 
could cause unwanted contractions. In addition, in the ancient 
world, the young age of the women, whose bodies had not yet 
fully developed, was also a factor. Furthermore, for a woman who 
had not yet given birth there was uncertainty as to the health 
or the life expectancy of the fetus, and at times problems would 
arise that could result in a stillborn or a birth defect. 
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NOTES 

The court appraises the offspring — nitin Dx paw: 
This assessment is made in the same way that slaves are 
appraised. The court evaluates how much one is willing 
to pay for these offspring, who will eventually become the 
purchaser's slaves once they are born, while they are still 
in their mother’s womb. Others explain that the appraisal 
is performed by seeing how much one would pay to 
prevent a miscarriage (see Meiri). Some commentaries 
note that it seems that two separate assessments are 
made, one of the value of the offspring and a second o 
the increased value of the woman due to the pregnancy. 

Some commentaries raise the following question: Why 
in the case of a cowis the loss of the fetus assessed as par 
of the overall depreciation of the pregnant cow, but no 
in this case? They explain that with regard to a pregnan 
cow, where the cow and the fetus belong to the same 
person, this overall evaluation can be made. By contrast, 
here the woman does not belong to her husband, who 
receives the compensation for the miscarried offspring. 
Therefore, the evaluation of the woman and the offspring 
is not made together (Rid; Tosefot Rabbeinu Peretz). The 
Ra‘avad maintains that the evaluation of the miscarried 
offspring is made as part of the overall assessment of the 
pregnant woman (see Meiri). 


A woman giving birth to her firstborn - n23: Most 
early commentaries explain that in the case of a woman 
giving birth to her firstborn, the labor and childbirth are 
likely to be more lengthy and difficult. Therefore, there is 
increased concern that she might die during the birth, 
and whether the fetus will survive. Moreover, her value 
depreciates due to the severe pain she suffers. By contrast, 
with regard to a woman who has already given birth, the 
birthing process is generally easier, and her pregnancy 
therefore serves only to increase her value. 

Rabbeinu Barukh explains the opposite. If a woman 
becomes pregnant for the first time, she thereby demon- 
strates that she is capable of becoming pregnant without 
miscarrying. Therefore, her value increases. This informa- 
tion is already known in subsequent pregnancies, in which 
case her value will not increase due to the pregnancy. 


HALAKHA 


Damage...and pain — wW¥'...pta: If one injured a woman, 
causing her to miscarry, in addition to compensation for 
the miscarried offspring, which he pays to the husband, 
he pays the woman for the damage and pain caused 
her. Damage and pain are assessed based on how much 
more her body was injured and how much more pain she 
suffered due to the miscarriage than she would have had 
she given birth normally. Compensation for medical costs 
and loss of livelihood are paid to the husband. With regard 
to humiliation, if the injury occurred in public, she receives 
one-third and the husband two-thirds. If it was in private, 
the amounts are reversed (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 4:1; Shulhan Arukh, Hoshen Mishpat 423: and 
Sma there, and Even HaEzer 83:1). 
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HALAKHA 

He injured her during the lifetime of the convert, etc. - 
adyna Aa ban: If an emancipated Canaanite maid- 
servant or convert married to a convert was injured while 

the husband was still alive, compensation for miscarried 

offspring is paid to the husband. If he died, the one who 

caused damage is exempt (Rambam Sefer Nezikin, Hilkhot 

Hovel UMazik 4:3; Shulhan Arukh, Even HaEzer 83:2). 


NOTES 


Compensation for the offspring is like bundles of 
money -= w 1 mith: Tosafot note that even Rav 
Hisda would agree that ‘if the husband has heirs, they 
would inherit not only the husband's assets but also 
other items to which he is entitled, including the com- 
pensation for miscarried offspring. 
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The Gemara asks: And what is the reason of the Rabbis in the 
second baraita, who say: The increase in her value due to the off- 
spring is also given to the husband? The Gemara answers: They 
derive it from a redundancy in a verse, as we learned in a baraita: 
The verse states: “And hurt a pregnant woman and her offspring 
emerge” (Exodus 21:22). From the fact that it is stated: “And 
her offspring emerge,” don’t I know by inference that she was 
pregnant? If so, what is the meaning when the verse states: “A 
pregnant woman,” and not just “a woman”? To inform you that 
even the increase in her value due to the pregnancy is given to 
the husband. 


The Gemara asks: And what halakha does Rabban Shimon ben 
Gamliel expound on this extra word “pregnant”? The Gemara 
answers: He requires it for that which is taught in a baraita: Rabbi 
Eliezer ben Ya’akov says that one who injures a woman is never 
liable to pay compensation for miscarried offspring unless he 
strikes her opposite the womb, i.e., on the abdomen. Rav Pappa 
said: Do not say that it must be literally opposite the womb. 
Rather, he is liable if she was struck anywhere that the wound’s 
impact could reach the offspring, i.e., any part of the torso, to 
exclude a wound to her hand or foot, for which he is not liable, 
since it could be argued that it was not the wound to the hand or 
foot that caused the miscarriage. 


§ The mishna teaches: If the pregnant woman was a maidservant 
and then she was emancipated, or a convert, he is exempt from 
the payment of damages for miscarried offspring. Rabba says: They 
taught this halakha only in a case where one injured her during 
the lifetime of the convert, i.e., her husband, and the convert died 
before the payment was given. The reason for this is that since the 
assailant injured her during the lifetime of the convert," the con- 
vert acquires the money, although it is still in the possession of the 
one liable for the damage. And once the convert dies without heirs, 
the money is ownerless. Therefore, the assailant acquires it from 
the convert. Since anyone can assume ownership of ownerless 
property, the assailant, who already possesses the money, becomes 
the owner. But if he injured her after the convert had died, she 
acquires the money, and he must pay the woman herself. 


Rav Hisda said in amazement: Master of this ruling! Is that to 
say that compensation for the offspring is like bundles of money,’ 
and she acquires them when her husband dies? Rabba seems to 
understand that the pregnant woman assumes ownership of the 
offspring by virtue of being in possession of them when the husband 
dies, and therefore has the right to compensation for them. That is 
not the case. Rather, if the husband is present, the Merciful One 
grants compensation for the offspring to him, but if the husband 
is not alive, the Torah does not grant compensation to anyone else. 


The Gemara raises an objection against the opinion of Rabba 
from the following: If the assailant struck the woman and her 
offspring emerged due to miscarriage, he gives compensation for 
damage and pain to the woman and compensation for miscarried 
offspring to the husband. If the husband is not alive, he gives the 
compensation for the offspring to his heirs. If the woman is not 
alive, he gives the payment owed to her to her heirs. If she was a 
maidservant and then she was emancipated, or a convert, the 
assailant acquires the money. This indicates that if the husband is 
no longer alive, the woman doesn’t receive anything. 


The Sages said in response to this: But is the baraita preferable 
to the mishna, which we interpreted as a referring to case where 
he injured her during the lifetime of the convert, and the convert 
then died? Here also, it must be explained that he injured her 
during the lifetime of the convert, and the convert then died. And 
if you wish, say instead that he injured her even after the death 
of the convert. 
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And as for the expression in the baraita: He acquires, referring 
to the one who causes the damage, teach: She acquires. 


The Gemara suggests: Let us say that the dispute between 
Rabba and Rav Hisda is parallel to a dispute between tanna’im: 
With regard to a Jewish woman who was married to a convert, 
and she became pregnant from him, and someone injured 
her, causing her to miscarry: If this was during the lifetime of 
the convert, the assailant gives compensation for miscarried 
offspring to the convert, i.e., her husband. If this was after 
the death of the convert," it is taught in one baraita that 
the assailant is liable, and it is taught in one baraita that the 
assailant is exempt. What, is it not a dispute between tanna’im? 
The Gemara clarifies: According to the opinion of Rabba, it 
is certainly a dispute between tanna’im. His opinion does 
not accord with the second baraita. But according to the opin- 
ion of Rav Hisda, shall we say that it is a dispute between 
tanna’im? 


This is not necessarily so, as Rav Hisda could say that both 
baraitot are in accordance with his opinion. As for the difference 
between them, that is not difficult. They can be explained as 
referring to the increase in the woman’s value due to the off- 
spring, which is subject to dispute in the mishna, rather than 
referring to the payment of compensation for miscarried off- 
spring. This baraita, which taught that he is exempt, is in accor- 
dance with the opinion of the Rabbis, who maintain that the 
increase in her value on account of the offspring belongs to 
the husband. That baraita, which taught that he is liable, is in 
accordance with the opinion of Rabban Shimon ben Gamliel, 
who maintains that the woman has a share in her increase in 
value due to pregnancy, and this is paid even if the incident 
occurred after the husband's death. 


The Gemara asks: If it is in accordance with the opinion of 
Rabban Shimon ben Gamliel, why state specifically that it 
occurs after the death of the husband? Even during the hus- 
band’s lifetime, she also has a half share, as explained earlier in 
the discussion. The Gemara answers: While he is alive, she 
has a half share, but after his death, all of it belongs to her. 


And if you wish, say instead that both this baraita and that 
baraita are in accordance with the opinion of Rabban Shimon 
ben Gamliel, but they refer to different payments. Here, the 
baraita that taught that he is liable, is referring to the increase 
in her value due to the offspring, which belongs partly to the 
woman, and if the husband dies, she acquires the rights to all of 
it. By contrast, there, the baraita that taught that he is exempt, 
is referring to compensation for miscarried offspring, which 
belongs exclusively to her husband. Since he is a convert, the 
one liable for damage is exempt after his death. 


The Sages said, in questioning this answer: Why is there a dif- 
ference between the two cases? From the halakha that after the 
husband’s death the woman acquires his share of the increase 
in her value due to the offspring, let it be derived that according 
to the opinion of Rabban Shimon ben Gamliel she also acquires 
the rights to the compensation for miscarried offspring if she 
was wounded after his death. Moreover, from the opinion of 
Rabban Shimon ben Gamliel, let us derive that this is also the 
opinion of the Rabbis, since there is no dispute between them 
with regard to the payment of compensation for miscarried 
offspring. 
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HALAKHA 


After the death of the convert - sa nna an: Ifa woman was 
injured after the death of her husband, who was a convert, then 
all of the damages, including the compensation for miscarried 
offspring, are paid to the woman, in accordance with the opinion 
of Rabba. The Rema writes that according to some authorities, 
e.g., the Rosh, the one who causes damage is exempt, in accor- 
dance with the opinion of Rav Hisda (Rambam Sefer Nezikin, 
Hilkhot Hovel UMazik 4:3; Shulhan Arukh, Hoshen Mishpat 423:2). 


Wn ATT P19 BAVA KAMMA: PEREKV:49B 307 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 


One who takes possession of the documents of a con- 
vert — aby yniewa Pruan: Rashi explains that this refers 
to promissory notes belonging to the convert, by which real 
estate of the debtors is mortgaged to the convert. Others 
explain that it refers to a deed of sale for land (see Shita 
Mekubbetzet). This also appears to be the understanding of 
the Rambam and the Shulhan Arukh. 


BACKGROUND 


To cover the opening of his flask - inntby e) by ay): 
People in the ancient world would take care to use their 
material resources to the maximum extent possible. Their 
careful use of possessions is seen in the case of flasks, which 
were used to hold wine or oil and were often made of clay. 
Since flasks did not always have covers, people used any 
available material, such as paper, to cover them. It should 
be noted that paper in those days, usually papyrus, was 
much stronger and durable than the paper of today, and 
it was suitable for covering a bottle. Nevertheless, it was an 
unimportant item and worth very little. 
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In response, the Sages said: No, the first assumption is untenable, 
since with regard to the increase in her value due to the offspring, 
in which she has a share from the outset, she acquires all of 
it after her husband’s death. By contrast, with regard to the 
compensation for miscarried offspring, in which she does not 
have a share from the outset, she does not acquire the rights 
to it at all, since she has no greater claim to this than any other 
individual does. 


§ Rav Yeiva the Elder raises a dilemma to Rav Nahman: With 
regard to one who takes possession of the documents of a 
convert," what is the halakha after the death of the convert? 
On the one hand, it can be argued that one who takes possession 
of the document takes possession with the intention of acquir- 
ing the land that the document states is under lien, and since he 
did not take possession of the land itself, he also does not 
acquire the document. This is because he had no intention 
to acquire the document, but just the property specified in the 
document. Therefore, since the convert has died, perhaps the 
lien is canceled and can no longer be collected, or perhaps his 
intention is also to acquire the document, and the paper on 
which it is written belongs to him. 


Rav Nahman said to him: Answer this, my Master: Does he 

need to acquire the document to use as paper to cover the open- 
ing of his flask?” Why would he want the document if it does not 

grant him ownership of the land described therein? Rav Yeiva the 

Elder said to him: Indeed, his intention is even to cover the flask 
and to cover it with the paper, albeit a mundane purpose. 


Rabba says: In a case where the collateral of a Jew was in the 
possession of a convert" who lent him money, and the convert 
died, and another Jew came and took possession of it, then, 
since the convert has no heirs, the court appropriates it from 
his possession and returns it to its owner. What is the reason? 
Since the convert died, his lien on the property is abrogated. 
Therefore, the deposit automatically returns to its owner, and no 
one else has the right to take it. 


By contrast, if the collateral of a convert" is in the possession of 
a Jew who lent him money and the convert died, and another 
Jew came and took possession of it, this one, i.e., the one owed 
money, acquires a share of the collateral corresponding to the 
money owed to him by the convert, and that one, i.e., the one 
who took possession of it, acquires the rest. 


The Gemara asks: But why doesn’t the creditor acquire the 
entire collateral? Ifit is in his possession, let his courtyard effect 
acquisition for him, as doesn’t Rabbi Yosei bar Hanina say: A 
person’s courtyard" effects acquisition for him even without 
his knowledge? 


HALAKHA 


One who takes possession of the documents of a convert — 
apt by yoiowa pram: If one takes possession of documents 
belonging to a convert who died without heirs in order to 
acquire the land specified in the document, he thereby acquires 
not the land, but only the physical paper on which the docu- 
ment is written (Rambam Sefer Kinyan, Hilkhot Zekhiya UMat- 
tana 1:9; Shulhan Arukh, Hoshen Mishpat 275:1). 


Collateral of a Jew in the possession of a convert — iziawa 
1 Pa byw ow: If collateral belonging to a Jew was in the 
possession ofa convert, and the convert dies, and another Jew 
comes and takes possession of it, it is confiscated from him. 
This is because the lien on the convert's property becomes 
void following his death (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 2:14; Shulhan Arukh, Hoshen Mishpat 275:27, 72:36). 


Collateral of a convert - 74 by iawa: If the collateral of a 


convert is in the possession of a Jew and the convert dies, and 
another Jew takes possession of it, then the first Jew takes 
from the collateral an amount corresponding to the lien for 
the debt, and the second takes the rest (Rambam Sefer Kinyan, 
Hilkhot Zekhiya UMattana 2:15; Shulhan Arukh, Hoshen Mishpat 
72:28, 39). 


A person’s courtyard - DIK by ivy: A person's courtyard 
acquires items in it even without his knowledge. Therefore, if 
a lost item fell there, it belongs to the owner of the courtyard. 
This applies only if the courtyard is secure. If it is not secure, 
e.g, if it is a field or garden, then if the owner is standing there 
and declares that his field should acquire it for him, he thereby 
acquires the item. Otherwise, he does not acquire it. The Rema 
adds that, according to some authorities, it is sufficient for him 
to simply stand next to the field (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 17:8; Shulhan Arukh, Hoshen Mishpat 268:3). 
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The Sages said in response: Here we are dealing with a case 
where the creditor is not standing next to the courtyard. Any- 
where that he is present, next to the collateral, so that ifhe wants 
to acquire it he could pickit up and acquire it himself, his court- 
yard also effects acquisition for him. But anywhere that he is 
not present, next to the collateral, so that if he wants to acquire 
it he could not acquire it, his courtyard also does not effect 
acquisition for him. 


The Gemara concludes: And the halakha is that where the credi- 
tor is not present’ in his courtyard," he does not acquire the rest 
of the collateral. 


o ho di fa pit! ; 
MISHNA ne w. a igs part o apie on private 


property" and opens its entrance in 
the public domain," or digs a pit in the public domain and 
opens its entrance on private property, or digs a pit on private 
property and opens its entrance on another person's private 
property," is liable for damage caused by the pit in each case. 


GEMARA The Sages taught in a baraita: One who 


digs a pit on private property and opens 
its entrance in the public domain, or who digs a pit in the public 
domain and opens its entrance on private property is liable, 
and this is the case of Pit that is stated in the Torah; this is the 
statement of Rabbi Yishmael. Rabbi Akiva says: With regard 
to one who renounced ownership of his property but did not 
renounce ownership of his pit located in the property, this is 
the case of Pit that is stated in the Torah. 


In explanation of this dispute, Rabba says: With regard to a pit 
that a person digs or opens into the public domain, everyone 
agrees that he is liable for damage that occurs as a result. What 
is the reason? The verse states: “And if a man shall open a pit,” 
andit also states: “If a man shall dig a pit” (Exodus 21:33), which 
raises the question: If one is liable for opening a pit by removing 
the cover of a pit that has already been dug, then is it not all the 
more so obvious that he should be liable for digging a new pit? 
What, then, does the latter phrase add? Rather, the interpretation 
of the verse must be that the responsibility for the pit comes to 
him by engaging in opening the pit and by engaging in digging 
the pit." Although he does not own the area itself, he is liable for 
creating a public hazard. They disagree only 


NOTES 


HALAKHA 

Where the creditor is not in his courtyard - iwyna amps: 
The halakha that one who seizes the collateral of a convert 
that died acquires the remainder applies only if it was 
not located in the secured courtyard of the creditor. If it 
was in the creditor's courtyard, his courtyard acquires it 
on his behalf even without his knowledge, and the one 
who seized it has no claim to it at all (Rambam Sefer Kin- 
yan, Hilkhot Zekhiya UMattana 2:16; Shulhan Arukh, Hoshen 
Mishpat 72:28, 39). 


One who digs a pit, etc. — 131 112 WIN: If one digs a pit in 
the public domain, or if he digs a pit on his own property 
and it opens into the public domain or onto another's 
property, he is liable for any damage that results from it 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 12:2; Shulhan 
Arukh, Hoshen Mishpat 410:6). 


Opening and digging - 7715) ANNs: One is liable for 
damage caused by Pit, whether he dug the pit himself or 
uncovered a pit that had already been dug (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 12:4; Shulhan Arukh, Hoshen 
Mishpat 410:2). 


And the halakha is that where the creditor is not present — 
sort xo: Rashi, as well as Rabbeinu Hananel, understand 
this statement as an additional ruling. According to them, it 
refers to a case where the collateral is not in that Jew's courtyard 
at the time. Therefore, he does not acquire it by means of his 
courtyard, even if it is secured by its owner and would normally 
effect acquisition of the item on his behalf. By contrast, Tosafot 
and the Ra'avad explain that it refers to a case in which the 
owner of the courtyard is not present, and the phrase: And 
the halakha is, means that this ruling, given previously, is in 
fact the conclusive halakhic ruling. According to this opinion, 
the Gemara is referring to a courtyard not secured by its owner, 
and this is why the owner must be present in order for it to 
effect acquisition. 


One who digs a pit on private property — mwa Wa 9in7 
rey: The principle is that the status of a pit depends on the 
location of its opening. If the opening is located in a place that 
does not belong to the one who dug it, he is liable for damage 
that results from it. The Ra'avad explains that each of the three 
rulings in the mishna introduce a novel aspect. In the case 
where one digs a pit on private property and opens it into the 
public domain, his initial digging was performed with permis- 
sion, but the opening was dug in a place where he did not have 


the right to do so. In the case where one digs a pit in the public 
domain and opens it on private property, the initial digging was 
done ina place where he did not have the right to do so, as the 
Gemara will explain, though the digging of the opening was 
done with permission. Finally, in the case where one digs on his 
private property and opens it on another's private property, he 
dug with permission but opened it in a place where he did not 
have the right to do so. As opposed to the first case, here, the 
reason he does not have the right to do so is due to the rights 
of another individual, as opposed to the rights of the public. It 
is obvious that one who digs and opens the pit in the public 
domain is liable, as explained in the Gemara (Rashi). 


And opens its entrance in the public domain — muh inna) 
w277: Some explain that he dug the pit under one domain 
either horizontally or diagonally (see Ra'avad and Meiri), and 
it eventually reached the other domain, where he created the 
vertical opening. Others explain that in all of these cases the 
opening of the pit is in one domain, and he dug diagonally, 
thereby eventually passing to another domain. The novelty of 
the halakha is as follows: Although the pit was not of a depth 
sufficient to render one liable for causing death in the place 
where one started digging, since the end of the pit ultimately 
reached a sufficient depth, he is liable for the damage, as if 


it were sufficiently deep at the location of the fall (Rabbeinu 
Barukh, Torat Hayyim). 


And opens its entrance on another person's private prop- 
erty — N PIT mod inma: Rashi explains that in this case, 
he second private property, where one dug the opening of 
he pit, also belongs to him, i.e., he owns a second courtyard. 
He then renounced ownership of the second area, rendering 
im liable. 

Tosafot and most other early commentaries explain that 
he private property where the opening was made belongs 
o someone else. Based on this explanation, Josafot question 
he ruling of the mishna, as the Gemara ruled earlier (see 48b) 
hat although one who digs a pit on the property of another is 
required to pay the owner of the other property for the damage 
caused, the responsibility for covering the pit subsequently 
rests with the owner of that property. Some commentaries 
explain that the owner of the other property was unaware of 
the pit dug in his courtyard (Rosh), or, alternatively, he did not 
have time to fill or cover the pit. Tosefot Rabbeinu Peretz explains 
that as long as the digger has not yet compensated the owner 
of the other property for causing damage to his courtyard, the 
responsibility to fill or cover the pit and pay for damage rests 
with the one who dug it. 
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Perek V 
Dafs0 Amuda 


NOTES 


Where one dug the pit on his own property, etc. — 1123 
^D mwa: Rashi explains that Rabbi Yishmael exempts 
one who renounces ownership of his property but not of 
the pit. This is because he never anticipated that by trans- 
ferring property to public ownership, he would thereby 
become liable for damages for the pit that remains there, 
and his renunciation of ownership was not performed 
with this in mind. According to Tosafot, Rabbi Yishmael's 
reasoning is unrelated to the intentions of the courtyard’s 
owner, but rather, he reasons that members of the public 
should not have approached the pit so closely that they 
may be injured (see Tosefot Rabbeinu Peretz). 
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in the case where one dug the pit on his own property™ and then 
renounced ownership of the surrounding area. Consequently, the 
entire area except for the pit is now open to public passage. In this 
case, Rabbi Akiva maintains that one who digs a pit on his own 
property is also liable, not only when the pit is located in the public 
domain, as it is written: “The owner of the pit shall pay” (Exodus 
21:34). Clearly, the Merciful One is referring to a pit that has an 
owner. Therefore, the owner of the pit pays even if it is located on 
private property. 


And Rabbi Yishmael maintains that “the owner of the pit” means 
that the one responsible for the hazard is liable even if he dug the 
pit in the public domain and then renounced ownership of it. But 
one who digs a pit on his own property is not liable. 


The Gemara asks: Rather, according to Rabba’s explanation, what is 

meant by the clause: This is the case of Pit that is stated in the Torah, 
in reference to digging a pit on one’s property, that Rabbi Akiva 

states? According to him, one is liable for damage in all cases, includ- 
ing digging in the public domain. The Gemara answers: It means that 
this is the pit with which the verse initially introduces the subject 
of compensation for damage caused. In that context, the Torah 

states: “The owner of the pit shall pay” (Exodus 21:34), indicating 

that even a pit owned on one’s private property renders one liable. 


And Rav Yosef said that one can explain the dispute between Rabbi 
Yishmael and Rabbi Akiva differently: With regard to one who dug 
a pit on his private property and then renounced ownership of the 
property aside from the pit, everyone agrees that he is liable. What 
is the reason? Since the Merciful One states: “The owner of the 
pit,” it indicates that we are dealing with a pit that has an owner. 


When they disagree, it is in a case where the pit was dug in the 
public domain. Rabbi Yishmael maintains that one is also liable 
for a pit dug in the public domain, as it is written: “And if a man 
shall open a pit,’ and: “Ifa man shall dig a pit” (Exodus 21:33), which 
raises the question: Ifhe is liable for opening a pit by removing the 
cover of a pit that has already been dug, then is it not all the more 
so obvious that he should be liable for digging a new pit? Rather, 
the verse means that the responsibility for the pit comes to him by 
engaging in opening the pit and by engaging in digging the pit. 
Although he does not own the area itself, he is liable for creating a 
public hazard. 


And Rabbi Akiva, by contrast, holds that one is liable only in the 
case of a pit located on private property, where he renounced owner- 
ship of the property aside from the pit, and one cannot derive oth- 
erwise from any extraneous phrases. This is because these phrases 
are necessary, for if the Merciful One wrote only: “If a man shall 
open a pit” (Exodus 21:33), I would say that it is specifically when 
one opens the covering of a pit that has already been dug that it is 
sufficient for him to place a covering on it to absolve himself of 
responsibility for damage it causes. This is the case where the Torah 
states: “And not cover it” (Exodus 21:33). But if one actually digs a 
pit, it would not be sufficient to place a covering on it, and one 
would not be exempt from damages unless he completely packs it. 


HALAKHA 


Where one dug the pit on his property, etc. — 1d) inwa 32: 
One is liable for damage caused by Pit, whether he dug the pit 
in the public domain or on his own property, when he opens it 
into the public domain or into another's property. Similarly, one 
who digs a pit on his own property and subsequently renounces 
ownership of the property but not of the pit is liable for dam- 
ages. If he renounces ownership of both the property and the pit, 


has permission to walk there (Gra), because this pit currently has 
no owner and was initially dug with permission. This ruling is in 
accordance with the opinion of Rabbi Akiva, which the halakha 
follows when it disagrees with that of his colleagues, and in 
accordance with Rabba’s explanation of his opinion (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 12:2; Shulhan Arukh, Hoshen 
Mishpat 410:6). 


or just of the pit on his property, he is exempt, even if the public 
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And conversely, if the Merciful One had written only: “If a man 

shall dig,” I would say that it is specifically in a case of digging that 

a covering is required to exempt one from liability, because he 

performed an action of creating the pit. But for merely opening 

it, where one has not performed an action, say that he does not 

require a covering to absolve him of liability. Therefore, the Torah 

teaches us that he is liable for damage caused by a pit in both cases, 
and one should interpret the verse that states: “The owner of the pit” 
(Exodus 21:34), in its plain sense, i.e., that he is the owner of the pit 

because it is located on his private property. Accordingly, one would 

not be liable for a pit dug in the public domain. 


The Gemara asks: But rather, according to Rav Yosef’s explanation, 
what is meant by the clause: This is the case of Pit that is stated in 
the Torah, in reference to digging a pit in the public domain, that 
Rabbi Yishmael states? Isn't one liable for any pit, including one 
dug on his own property? The Gemara answers: It means that this 
is the pit with which the verse initially introduces the subject of 
damage caused by Pit, as explained by Rabbi Yishmael above. Only 
afterward does it state: “The owner of the pit shall pay,’ referring to 
a pit dug on one’s own property. 


The Gemara raises an objection from a baraita: One who digs a pit 
whose hollow space is in the public domain and then opens its 
entrance into private property is exempt, and this is the halakha 
even though he does not have permission to do so. The reason he 
does not have permission to do so is that one may not create a 
hollow space under the public domain." 


One who digs pits, ditches, and caves on private property and 
then opens their entrances into the public domain is liable. In 
addition, one who digs pits on private property that is adjacent to 
the public domain but not actually located in the public domain 
itself, such as these people who dig foundations [ushin]! for their 
houses or walls, is exempt. But Rabbi Yosei, son of Rabbi Yehuda, 
deems one liable even for damage caused by pits made to lay founda- 
tions, unless he builds a partition that is ten handbreadths high in 
front of the pits, or unless he distances them by four handbreadths 
from the area where pedestrians walk and from the area where 
animals walk. 


The Gemara infers: The reason for the exemption is that one digs 
for the purpose of foundations, which is the usual and accepted 
practice, but if he did not dig for the purpose of foundations, he is 
liable. Although he did so on his own property, he is nevertheless 
liable, since people walk there. 


The Gemara clarifies: In accordance with whose opinion is this 
baraita? Granted, according to Rabba, the first clause, where one 
is seemingly exempt for opening a pit onto private property even if 
he subsequently renounced ownership of the area, can be estab- 
lished in accordance with the opinion of Rabbi Yishmael, and the 
last clause can be established in accordance with the opinion of 
Rabbi Akiva, who maintains that one is liable for a pit dug on his 
own property if it is open to public traffic. 


But according to Rav Yosef’s explanation, granted, with regard to 
the last clause, all agree that this is the halakha. But with regard to 
the first clause, which exempts one who digs a pit on his own prop- 
erty, in accordance with whose opinion is this? It appears to be 
neither that of Rabbi Yishmael nor that of Rabbi Akiva, since Rav 
Yosef explained that both of them maintain that one is liable for a pit 
on his own property, even if he subsequently renounces ownership 
of the area. 


Foundations [ushin] — pwr: This word is similar to the word 
ashya found in the Bible in the plural form (see Jeremiah 50:15), 
meaning a foundation or the lower section of a wall or building. 


LANGUAGE 
asimilar form in ancient Aramaic (see Ezra 4:12). From there it was 
incorporated into Hebrew. It appears to be connected to the root 
alef, shin, shin, in the sense of strengthening an object. 


It appears to have originated from the Akkadian word asita and 


HALAKHA 


A hollow space under the public domain - nnn bon 
mata mw: One may not hollow out a space under the 
public domain, nor may he dig pits, ditches, or caves 
there, even if he ensures that wagons can pass over 
them, as the structure might become weakened with- 
out his knowledge. The Rema adds that according to 
some authorities, despite this ruling, in his time it had 
become common practice to construct vaults and similar 
structures under the public domain, and no one opposed 
the practice, especially in locations under gentile rule 
where the authorities permitted it (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 13:23; Shulhan Arukh, Hoshen Mish- 
pat 417:1). 
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NOTES 


Everyone agrees with the entire passage - "133 aap 
som ban: The commentaries note that the wording here 
is imprecise, since the baraita cannot be explained in 
accordance with all opinions, as it holds one liable for a 
pit dug on private property with the opening placed in 
the public domain, which is specifically in accordance 
with the opinion of Rabbi Yishmael as explained by Rav 
Yosef. Rather, this statement refers only to the first and 
last clauses. In some versions of the text this latter state- 
ment was explicit (see Rashba). 


And transferred it to the public - pat 3D: Some 
explain that since initially he did not dig the well for 
his own use but rather with intent to transfer it to the 
public, he is not considered to have been the owner at 
any time (Ra’avad). The Rambam also appears to accept 
his interpretation. With regard to the actual mode of 
ransferring the well to the public, some explain that 
he gives them a bucket to draw water from the well. 
ndeed, some early commentaries had this in their ver- 
sion of the text. See the commentaries of Rashi and the 
Rashba. Others explain that when transferring a well to 
he public, one must also provide a cover for the well 
so as not to endanger the public (Rosh; Ra'ah, cited in 
Shita Mekubbetzet). Yet others maintain that it is suffi- 
cient to inform the authorities that he has dug a well for 
public use and it is unnecessary to cover it unless it was 
dug in a prohibited area or was originally maintained 
for private use (Ramah, cited in the Beit Yosef, Hoshen 
Mishpat 410:7). 


A male sheep, etc. - 131 pom by 32t: In other words, 
her savior, who was Abraham, appeared as an old man 
and was leading a ram, which was the one offered 
instead of Isaac. This was done so she would realize the 
identity of her savior (Rashi, based on Geonim). Some 
commentaries write that itis fitting that it was Abraham 
who saved her. Abraham showed concern for and acted 
on behalf of not only his son Isaac but also Hagar and 
Ishmael. Consequently, Nehunya, who also acted out of 
concern for others, was the recipient of a miracle specifi- 
cally through Abraham. Some commentaries cite the 
version of the incident related in the Jerusalem Talmud, 
that an angel appeared to her whose face was similar to 
that of Rabbi Hanina ben Dosa. 


HALAKHA 


Where one widened, etc. — ISMN mx: One who 
builds adjacent to the public domain may dig for lay- 
ing the foundation, even if he extends it into the public 
domain. In addition, he is exempt from liability for dam- 
age caused by it. Some authorities claim that this ruling 
is mistaken, and that one is liable for damages (Shakh, 
citing Yam shel Shlomo). These opinions interpret the 
case in the Gemara to be specifically where the wall 
is inside his property and the digging is entirely on his 
property (Shulhan Arukh, Hoshen Mishpat 410:9). 


Dug or opened a well and transferred it to the pub- 
lic - pa 3021709197: If one digs a well in the public 
domain for the benefit of the public and transfers a 
covering for the well to them, or he informs the court 
that he is disassociating himself from it and they should 
deal with it, he is exempt from any damage caused by 
the well. This halakha applies to a case where he dug in 
a location where he had permission to do so, but not 
where it would be hazardous to the public (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 13:23; Shulhan Arukh, 
Hoshen Mishpat 410:7 and Sma there, 417:1). 


BACKGROUND 
Large cistern — bin 13: According to the version of the 
text that states: The large cistern, as opposed to: A large 
cistern, this was a special cistern located on the grounds 
of the Temple mentioned in the Mishna (Eiruvin 103b). 
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The Gemara answers that Rav Yosef could have said to you: Every- 
one agrees with the entire passage." As for the first clause, which 
exempts one who digs a pit under the public domain and opens it 
onto his own property, it is referring to a case where one did not 
renounce ownership of either his property or his pit. This certainly 
is not included in the category of Pit with regard to damages, and the 
owner is therefore exempt. 


Rav Ashi said: Now that you have interpreted Rav Yosef’s explana- 
tion of the baraita as being in accordance with all opinions, then 
also according to Rabba, you are not required to establish it as a 
dispute between tanna’im. 


Rather, one can say that since the first clause is in accordance with 
the opinion of Rabbi Yishmael, who exempts one who renounces 
ownership of his property but not the pit, the last clause can also be 
explained in accordance with the opinion of Rabbi Yishmael. And 
it was previously inferred that the reason for the exemption when 
digging on one’s private property adjacent to the public domain is 
that one digs to lay foundations. But if it is not to lay foundations, 
one is liable. For instance, in a case where one widened" the pit 
unnecessarily, extending it into the public domain, he has effectively 
dug a pit in the public domain itself. 


The Gemara raises an objection from a baraita: One who digs a pit 

on private property and opens it into the public domain is liable. 
But ifhe dug it on private property that was adjacent to the public 

domain, he is exempt. Granted, according to Rabba, this mishna 

is entirely in accordance with the opinion of Rabbi Yishmael, who 

does not hold one liable for digging on his own property. But accord- 
ing to Rav Yosef, granted, the first clause works out well in accor- 
dance with the opinion of Rabbi Yishmael, who holds one liable 

even for digging in the public domain, but whose opinion is the 

latter clause? It appears to be neither that of Rabbi Yishmael nor 
that of Rabbi Akiva. 


The Gemara answers that Rav Yosef could have said to you: The latter 
clause of this baraita is referring to one who digs to lay foundations, 
and therefore all agree with the ruling. 


§ The Sages taught: If someone dug or opened a well and trans- 
ferred it to the public’ for their use, he is exempt from damage 
caused by the well. Ifhe dug or opened a well and did not transfer 
it to the public, he is liable. And this was the practice of Nehunya 
the digger of pits, ditches, and caves, who would dig, open, and 
transfer them to the public so that there would be wells of water for 
public use. When the Sages heard about the matter, they said: This 
individual has fulfilled this halakha. The Gemara asks: Only this 
halakha and no more? Isn't it well known that Nehunya was a great 
man? Rather, say: He fulfilled even this halakha and did not forget 
to transfer the wells to the public. 


Having mentioned the deeds of Nehunya, the Gemara relates that 
the Sages taught: An incident occurred involving the daughter of 
Nehunya the ditchdigger, where she fell into a large cistern? and 
no one could extricate her from it. They came and informed Rabbi 
Hanina ben Dosa so that he would pray on her behalf. When the 
first hour had passed from the time of her fall, he said to them: She 
is at peace and unharmed. After the second hour, he said to them: 
She is at peace. After the third hour, he said to them: She has 
ascended from the well, and indeed this was the case. 


They said to her: Who brought you up out of the well? She said to 
them: A male sheep," i.e., a ram, happened to come to me, and a 
certain old man, i.e., Abraham, was leading it, and he pulled me out. 
They said to Rabbi Hanina ben Dosa: Are you a prophet? How did 
you know she had ascended? Rabbi Hanina ben Dosa said to them: 
“I am no prophet, neither am I a prophet’s son” (Amos 7:14), but 
this is what I said to myself: Shall the offspring of Nehunya stumble 
by means of the very matter which distressed that righteous man? 
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Rabbi Aha says: Although Nehunya ensured that others 
would have water, even so, his son died of thirst, fulfilling 
that which is stated: “And around Him it storms [nisara] 
mightily” (Psalms 50:3). This teaches that the Holy One, 
Blessed be He, is scrupulous with those around Him," i.e., 
the righteous, even to the extent ofa hairsbreadth [hasa‘ara], 
so that even minor transgressions elicit a severe punishment. 
Rabbi Nehunya says: The same idea may be learned from 
here, in the following verse: “A God dreaded in the great 
council of the holy ones, and feared by all those that 
surround Him” (Psalms 89:8), indicating that God is most 
careful and exacting with those that surround Him, i.e., the 
righteous. 


Rabbi Hanina says: Anyone who states that the Holy One, 
Blessed be He, is forgiving [vateran]" of transgressions, his 
life will be relinquished [ yivatru], as it is stated: “The Rock, 
His work is perfect, for all His ways are justice” (Deuter- 
onomy 32:4). In other words, God does not waive heavenly 
justice. Rabbi Hana says, and some say that Rabbi Shmuel 
bar Nahmani says: What is the meaning of that which is 
written 


in the verse that recounts the thirteen attributes of mercy: 


“Long-suffering [erekh appayim]” (Exodus 34:6), using the 


plural form, and it is not written as erekh af, in the singular? 
In order to teach that He is long-suffering for both the 
righteous" and for the wicked" and does not punish them 
immediately for their transgressions. 


§ The Sages taught: A person should not throw stones 
from his property into the public domain." An incident 
occurred involving a certain individual who was throwing 
stones from his property into the public domain, and a 
certain pious man found him. The latter said to him: Lowlife 
[reika],' for what reason are you throwing stones from 
property that is not yours into your property? The man 
mocked him, as he did not understand what he meant, as 
the property from which he was throwing stones was his. 


Some days later, he was forced to sell his field from which 
he had thrown the stones. And he was walking in the same 
public domain into which he had thrown them, and he 
stumbled on those same stones. He said: That pious man 
said it well to me when he said: For what reason are you 
throwing stones from property that is not yours into your 
own property, since that property no longer belongs to me, 
and only the public domain remains mine to use. 


NOTES 


Long-suffering for the righteous — oprah DION TW: Rashi 
explains this to mean that their reward for fulfilling mitzvot 


is not immediate. 


For the wicked — myp: The wicked are not punished 
immediately for their actions but are given time before justice 


represents the attribute of justice, as when their punishment 
is delayed, the wicked do not necessarily express remorse 
for their evil ways and may continue to sin until the time 
of great punishment eventually arrives. Still, this delay also 
entails a certain amount of clemency, since it gives them the 
opportunity to repent and rectify their wrongdoing. 


is meted out. In Tosafot, it is explained that sometimes this 


NOTES 


The Holy One, Blessed be He, is scrupulous with those around 
Him - Yp OY PIP TI NAT WN WiIPA: Although God intended 
that the world be judged with the attribute of strict justice, when 
He saw that this was not possible, He included the attribute of 
compassion as well. Since the righteous can fulfill God's original 
intention and live according to strict justice, He is therefore more 
exacting with them. This is also the meaning of God's statement 
when Rabbi Akiva was tortured with iron combs: This was My 
original intention, i.e., for this purpose the world was initially 
created (see Menahot 29b). Obviously, those who are judged so 
strictly also merit to be closer to God, as they are purified from 
all their sins through this attribute (Torat Hayyim). 


Anyone who states that the Holy One, Blessed be He, is forgiv- 
ing- Xam PUNT Ja wip WIT ba: This statement appears 
odd, as God is also described as merciful and compassionate, 
which generally includes such attributes as forgiving of sins as 
well. Some later commentaries explain that the fact that sins are 
not overlooked is not because God chooses to punish a person 
but because the sin itself effects the punishment, as it causes a 
defect in the world that must be rectified. It can be corrected 
only once the transgressor undergoes a process of purification 
or repentance, which repairs the damage, so to speak, that was 
caused to the world (Nefesh HaHayyim 1:12). 


HALAKHA 
A person should not throw stones from his property into 
the public domain - mary mw inwy ox bpo x5: One 
may not throw stones from his property into the public domain 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 13:23; Shulhan 
Arukh, Hoshen Mishpat 417:1). 


LANGUAGE 
Lowlife [reika] — ny: This expression, which was apparently 
more prevalent in those times and is also mentioned in external 
sources, is an Aramaic form of the Hebrew reik, as used in the 
verse: “And there were gathered foolish [reikim] fellows unto 
Jephthah” (Judges 11:3). It refers to ill-mannered individuals or 
those who are incapable of shouldering responsibilities. 
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HALAKHA 

The minimum height of a pit - 1377 yw: If someone digs a 
pit or any other type of hole, e.g., a trench or channel, if it has a 
depth of ten handbreadths and an animal falls inside it and dies, 
the one who dug it is liable. If its depth is less than this and an 
animal falls in and dies, he is exempt. If the animal is only injured, 
he is liable for full damages (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 12:10; Shulhan Arukh, Hoshen Mishpat 410710). 


By its lethal fumes and all the more so for the impact — band 
wand pw bar: The Torah holds a person liable for damage by 
Pit even if the animal dies merely due to the lethal fumes. There 
is certainly liability if the animal dies due to the impact of its 
fall. Therefore, if the pit’s width is equal to its depth, in which 
case there are no lethal fumes, and the animal's death was 
not caused by the impact of the fall, the one who dug the 
pit is exempt. This ruling is in accordance with the opinion of 
Shmuel, whom the halakha follows in monetary law (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 12:14; Shulhan Arukh, Hoshen 
Mishpat 410:17). 


And even a pit full of woolen sponges — -bW piao RA) x) 
‘vax: If an animal dies because of one's pit, the Torah holds him 
liable for the full cost of the damage. This is the halakha even in 
a case where the pit was filled with bundles of wool (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 12:1). 


BACKGROUND 
The pit's lethal fumes — bar: According to Rav, the owner of 
the pit is liable, not due to the impact of the fall, although this 
is the cause of death. Rather, he is liable for strangulation, as the 
narrow space in the pit prevented the animal from falling to the 
bottom and standing on its legs, which caused it to choke to 
death on the lethal fumes of the pit. 


LANGUAGE 
Sponges [sefogin] — p359: From the Greek omdyyos, spongos, 
meaning sea sponges or multi-celled organisms that live in the 
water. In ancient times, their skeletons were used for washing 
and soaking up liquids. Even in Greek, its meaning was widened 
to include anything similar to a sea sponge in its softness, flex- 
ibility, and ability to soak up water. 


Yellow tube sponge 
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MI S HNA In the case of one who digs a pit in the 


public domain and an ox or a donkey 
fell into it, he is liable. The halakha is the same for one who digs 
either a pit; a ditch, which is narrow and long; or a cave, which 
is rectangular and roofed; trenches and water channels." In all 
these cases he is liable. If so, why is the verse stated as referring 
to a pit, as it states: “And if a man shall open a pit” (Exodus 
21:33)? To teach that just as a pit that has sufficient depth to 
cause death when falling into it is at least ten handbreadths 
deep," so too, any other excavations that have sufficient depth 
to cause death may be no less than ten handbreadths. If any 
of the types of excavations were less than ten handbreadths 
deep,’ and an ox or a donkey fell into one of them and died, 
the digger of the excavation is exempt. But if it was injured in 
it, not killed, he is liable to pay damages. 


G E M A RA Rav says: Damage by Pit for which the 


Torah obligates one to pay is referring 
specifically to damage caused by the pit’s lethal fumes,™ i.e., 
suffocation, but not to damage caused by the impact" of hitting 
the ground, for which the digger of the pit is exempt from paying 
compensation. The Gemara continues to explain: Apparently, 
it can be inferred that Rav maintains that with regard to the 
impact of hitting the bottom of the pit, it is merely the ground 
that injures him. The digger of the pit does not own the ground, 
so it is not a case where his property caused damage. Therefore, 
he does not bear responsibility for the damage. 


And Shmuel says: The Torah renders one liable for damage 
caused by its lethal fumes, and all the more so for damage 
resulting from the impact." Shmuel adds: And if you say that 
the Torah spoke only about liability for its impact and not for 
its lethal fumes, one could respond that the Torah testifies 
about a pit without specifying for which type of pit one is liable, 
and this includes even a pit full of woolen sponges [sefogin ],"" 
which would completely absorb the impact. 


NOTES 


Trenches and water channels [haritzin une’‘itzin] — pxyn 
px: Rashi explains that haritzin are rectangular pits without 
a covering, and ne’itzin are pits that are narrow at the bottom 
and wide at the top. Rabbeinu Hananel explains that haritzin 
are wide at the bottom and narrow at the top, and ne’itzin are 
narrow at the bottom and wide at the top, similar to Rashi’s 
opinion. 


Were less than ten handbreadths deep - mwya pmind 7 
wmv: The Rambam explains that if the pit is less than ten 
handbreadths deep, it is uncommon for it to cause an animal's 
death. Ifan animal is killed by falling into such a pit, the owner 
is exempt since it is considered an accident. 


To the pit’s lethal fumes — band: The early commentaries are 
puzzled by Rav’s statement: How can one say that liability for 
damage caused by Pit is only on account of its lethal fumes, 
when clearly an animal that falls into a pit and breaks its bones 
is harmed by the impact? Some commentaries explain that it 
was only due to the lethal fumes that it fell in this manner, and 
were it not for the lethal fumes, perhaps the ox would have 


been able to fall on its feet without collapsing (Tosefot Rab- 
beinu Peretz). Rabbeinu Barukh explains that when the term 
lethal fumes [hevel] is used, it refers not only to the empty 
space, but to all manner of injury caused to the ox while falling, 
besides injury caused by the final impact with the ground. For 
example, sometimes the ox is suffocated through lack of fresh 
air, while sometimes it is damaged as a result of the blood 
rushing to its head due to its falling headfirst. Alternatively, 
the ox's bones may be broken if its body knocks against the 
walls either during the fall or while it is squirming to escape. 
All of these injuries are included in Rav’s term of lethal fumes. 


But not to the impact - wand K: The commentaries 
explain that Rav’s reasoning is not that the impact doesn't 
cause injury. Rather, the surface of the pit is public land that 
doesn't belong to the person who dug the pit. Therefore, he 
is not held liable for this. This opinion is consistent with the 
Gemara's statement that if an ox falls into a pit on the property 
of the one who dug it, he is held liable for the impact even 
according to Rav (53a). 
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The Gemara asks: What is the difference between the opinions 
of Rav and Shmuel, given that falling into any pit involves injury 
due to both the lethal fumes and the impact? The Gemara answers: 
The practical difference between them is in the case where one 
fashioned a mound" with a height of ten handbreadths in the 
public domain without digging, and an animal fell from this 
raised platform and died. According to Rav, the one who fash- 
ioned the mound is not liable for damage by Pit in the case of a 
mound, since there are no fumes, as the animal fell to the level 
ground. By contrast, according to Shmuel, he is also liable for 
damage by Pit in the case of a mound," since there is nevertheless 
an impact when hitting the ground. 


The Gemara asks: What is the source for the reasoning of Rav, 
that one is not liable in that case? The Gemara answers: Since the 
verse states: “And an ox or a donkey fall therein” (Exodus 21:33), 
indicating that there is no liability for damage by Pit unless the 
animal falls in the normal manner of falling, but not where it first 
climbed onto an elevated surface and then fell from there to the 
level ground. And according to Shmuel, the term: “And an ox 
or a donkey fall,” indicates any manner of falling, regardless of 
whether the animal fell into a hole or fell to the ground from an 
elevated surface. 


The Gemara challenges Rav’s opinion: We learned in the mishna: 
Ifso, why is the verse stated as referring to a pit, as it states: “And 
if a man shall open a pit” (Exodus 21:33)? To teach that just as a 
pit that has sufficient depth to cause death when falling into it is 
at least ten handbreadths deep, so too, any other excavations 
that have sufficient depth to cause death may be no less than 
ten handbreadths. Now, granted that according to Shmuel, 
the term: So too, any other, serves to include the case where 
the animal fell from a height of ten handbreadths, in which case 
the one who fashioned the mound would also be liable. But 
according to Rav, who exempts him in that case, what does the 
term: So too, any other, add? 


The Gemara answers: According to Rav, it serves to include 
trenches and water channels. The Gemara asks: But trenches 
and water channels are explicitly taught in the mishna. Why 
does the mishna then allude to them again? The Gemara answers: 
It first teaches the halakha about them and then explains" its 
source in the Torah. 


Having mentioned these details, the Gemara asks: And why do I 
need all these cases that are taught by the mishna? The Gemara 
answers: They are necessary, for had it taught only the case of a 
pit, I would say that it is specifically a pit of ten handbreadths 
that contains lethal fumes, because it is constricted and round. 
Therefore, this measurement suffices to cause death. But concern- 
ing a ditch, which is long, say that in a case where it is ten hand- 
breadths deep, there are no lethal fumes and there is no liability. 
Therefore, the mishna teaches both the case of a pit and a ditch. 


And furthermore, had the mishna taught the case of a ditch in 
addition to the pit, I would say that it is specifically a ditch of ten 
handbreadths that contains the necessary lethal fumes, because 
itis narrow. But concerning a cave, which is rectangular and not 
narrow, say that in a case where it is ten handbreadths deep, there 
are no lethal fumes and there is no liability. Therefore, the mishna 
teaches the case of a cave as well. 


And furthermore, had the mishna taught the case of a cave in 
addition to the previous two, I would say that it is specifically a 
cave of ten handbreadths that contains lethal fumes, because it 
is covered. But concerning trenches, which are not covered, say 
that at a depth of ten handbreadths, there are no lethal fumes and 
there is no liability. Therefore, the mishna also teaches the case of 
trenches. 


NOTES 
Where one fashioned a mound - 1313 747: Josafot note that 
this is only one example of the possible differences between 
them. Other differences include cases where the ox fell back- 
ward or where the width of the pit was greater than its depth 
(see Ra‘avad). 


Teaches and then explains - w9 Ym 9M: According to 
some commentaries, such as Rashi, this expression is not to be 
understood in the same sense as when it appears elsewhere. 
It is usually employed when the tanna first states the principle 
and then lists various details, but here it means that first he 
taught the details and afterward explained their source in 
the Torah. According to this explanation of the Gemara, the 
mishna is referring not only to trenches and channels, but 
also to ditches and caves. It is simply using shorthand (see 
Shita Mekubbetzet). 


HALAKHA 

He is also liable for a mound — 39M" 79) 7ABiaK: If one fashions 
a mound in the public domain with a height of ten hand- 
breadths or higher, and an animal crashes into it or falls from it 
and dies, he is liable. If the mound is less than ten handbreadths 
high, he is liable for damages but not for death, in accordance 
with the opinion of Shmuel (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 12:15; Shulhan Arukh, Hoshen Mishpat 410:18). 
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NOTES 

Is it not because there is not sufficient impact - wd 
man ma >a own: Rashi explains that this question 
is ‘being directed to both Rav and Shmuel. Shmuel 
agrees that one is liable for an animal's death caused 
solely by the lethal fumes, but from here it appears 
that he is exempt even if the fumes are capable of 
causing death. By contrast, Rabbeinu Hananel and 
others explain that the Gemara’s assumption is that 
the fumes cannot cause injury if the pit is less than ten 
handbreadths, and the difficulty is relevant specifically 
according to the opinion of Rav. 


If the animal remained — nyw ox: One of the cases 
of tereifa is an animal that falls from a high location. 
Even though no external wound may be seen, it is 
possible that its internal organs have been crushed 
due to the fall. There are various means of determin- 
ing whether this is the case, such as checking if the 
animal can stand up by itself or walk independently. 
According to Rav Nahman, even if the animal remains 
where it fell for twenty-four hours, the injury is still not 
sufficiently severe to render it a tereifa. In Tosafot, it is 
suggested that the animal may still require a physical 
inspection to verify whether its organs were crushed. 


LANGUAGE 
Water channel [arita dedala’ei] - wht MON: 
Apparently, this term is similar in meaning to the 
Hebrew word yeor, meaning a river or canal. It may 
also be akin to the Syriac harita with the guttural het 
suppressed, meaning digging or canal. 


HALAKHA 


If the animal remained alive for twenty-four hours — 
nyb Dyn ADT ox: If an animal falls from a height 
of ten handbreadths, and the impact from the fall 
is so severe that it is unable to stand, it is prohibited 
to slaughter it until it remains alive in its location for 
twenty-four hours. If one slaughters the animal during 
this period, even if it is checked and no sign of a tereifa 
is found, it nevertheless has the status of a tereifa. If 
the animal did remain alive for a period of twenty-four 
hours, and itis checked after its slaughter and no signs 
of a tereifa are found, it is suitable for consumption 
(Rambam Sefer Kedusha, Hilkhot Shehita 9:19; Shulhan 
Arukh, Yoreh De‘a 58:3). 
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And finally, had the mishna taught the case of trenches in addition 
to the previous three, I would say that it is specifically trenches of 
ten handbreadths that contain lethal fumes, since they are no 
wider at the top than at the bottom. But with regard to channels, 
which are wider at the top than at the bottom, say that at a depth 
of ten handbreadths there are no lethal fumes and there is no 
liability. Therefore, the mishna teaches us the case of channels as 
well, and each subsequent case listed contains a novel aspect. 


The Gemara raises a further challenge from that which we learned 
in the mishna: Ifany of the types of excavations were less than ten 
handbreadths deep, and an ox or a donkey fell into one of them 
and died, the digger of the excavation is exempt. But if it was 
injured, not killed, he is liable to pay damages. What is the reason 
for the ruling of: If an ox or a donkey fell into it and died, he is 
exempt? Is it not because at this height there is not sufficient 
impact," although there are lethal fumes? 


The Gemara responds: No, he is exempt because there are no 
lethal fumes. The Gemara challenges this: If that is so, that a pit 
less than ten handbreadths deep lacks sufficient lethal fumes, why 
is the one who dug it liable if the animal is injured; but there are 
no lethal fumes? The Gemara answers: There are not sufficient 
fumes to cause death, but there are sufficient fumes to cause 
damage. 


The Gemara relates: There was a certain ox that fell into a water 
channel [la‘arita dedala’ei]' whose depth was one cubit, i.e., six 
handbreadths. Because it suffered the impact of the fall, its owner 
assumed it would die and slaughtered it first, in order to eat the 
meat. Rav Nahman, who was concerned that its organs were 
crushed by the fall, deemed it an animal with a condition that 
will cause it to die within twelve months [tereifa], which it is 
prohibited to consume. 


Furthermore, Rav Nahman said: If the owner of this ox had taken 
a kav of flour to bake into bread to eat instead of slaughtering his 
animal for its meat, and gone and learned in the study hall that 
although an ox that falls and hits the ground is considered tereifa 
if slaughtered immediately, if the animal remained’ alive for 
twenty-four hours" and is then slaughtered, it is fit to eat, he 
would not have lost his ox that was worth several kav of flour. The 
Gemara notes: Apparently, Rav Nahman maintains that there is 
an impact caused even by a pit that is less than ten handbreadths, 
as Rav Nahman was concerned in this case that its organs were 
crushed and it was fatally wounded. 


Rava raised an objection to the opinion of Rav Nahman from 
the mishna: If any of the types of excavations were less than ten 
handbreadths deep, and an ox or a donkey fell into one of them 
and died, he is exempt. What is the reason for this? Is it not 
because there is no significant impact capable of causing death? 
If so, why is this animal deemed a tereifa? 


Rav Nahman responds: No, he is exempt here because there 
are not sufficient fumes to cause death, in accordance with the 
opinion of Rav. Nevertheless, the impact from hitting the ground 
is sufficient to cause death, and therefore an ox that fell into a 
water channel is suspected of being a tereifa. Rava again challenges 
him: Ifso, then how is the statement: If the animal was injured by 
it, he is liable, to be explained? There are not sufficient fumes? 
Rav Nahman said to him: There are not sufficient fumes to cause 
death, but there are sufficient fumes to cause injury. 
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Rava raised an objection to the opinion of Rav Nahman from a 
mishna (Sanhedrin 45a): The structure from which the punishment 
of stoning™ was implemented was a height of two people, and it 
is taught in that regard in a baraita: When the two-person height 
of the structure is combined with his height, i.e., the height of 
the one being stoned, there is a total height equal to that of three 
people. Rava explains his objection: And if it enters your mind 
that there is an impact capable of causing death in a pit less than 
ten handbreadths deep, why do I need all of this height? 


Rav Nahman answered him: And according to your reasoning, let 

us make the structure a minimal ten handbreadths. Why must it 
have a height of two people? Rather, no proof can be brought from 

here, since the reason is in accordance with the opinion of Rav 
Nahman, as Rav Nahman says that Rabba bar Avuh says that the 

verse states: “And you shall love your fellow as yourself” (Leviti- 
cus 19:18), teaching that even with regard to a condemned prisoner, 
select a good, i.e., a compassionate, death for him." Therefore, the 

structure used for stoning is constructed sufficiently high that he 

dies quickly, without any unnecessary suffering. 


The Gemara asks: If so, let us raise the structure even more, so that 
his death will be even less painful. The Gemara answers: This is not 
done, because if he fell from a greater height, his organs would be 
crushed and he would become completely disfigured, which is 
certainly not a way one would prefer to die. 


Rava again raised an objection to the opinion of Rav Nahman: The 
Torah requires constructing a parapet on the roof of one’s house 
to prevent anyone from falling to his death, as the verse states 
(Deuteronomy 22:8): “You shall not bring blood upon your house, 
if any man falls from it.” The term “from it” teaches that liability 
exists only for falling from the roof of the house, but not onto the 
roof" of a house. 


How is this so? If an area in the public domain was ten hand- 
breadths higher than a private house and the owner did not con- 
struct a fence between his house and the public domain, and some- 
one fell from inside the public domain onto the house, the owner 
of the house is exempt. By contrast, if the public domain was ten 
handbreadths lower than the house, and the owner did not con- 
struct a fence on his roof, and someone fell from the roof of the 
house into the public domain," he is liable. 


And if it enters your mind that there is a sufficiently strong impact 
to cause death even at a height of less than ten handbreadths, why 
do I need the roof to be ten handbreadths high for there to be a 
requirement to construct a parapet? Rav Nahman said to him: The 
halakha of the parapet for the roof ofa house is different, since any 
structure less than ten handbreadths is not classified as a house, 
and only a house requires a parapet. 


Rava objects: If that is so, i.e., if the requirement to build a parapet 
is limited to a house that is ten handbreadths high, then also now, 
where the house is ten handbreadths higher than the public domain 
when measured from the outside, remove the height of the ceiling 
and the plaster, which is an additional layer on top of the ceiling. 
When measured from the inside in this manner, its height is not 
ten. According to you, then, it is not classified as a house. Rav 
Nahman said to him: It is a case where he hollowed out an extra 
space inside in the floor of the house so that its height would be ten 
handbreadths. 


Rava challenges him: If so, in a situation where the house is not ten 
handbreadths from the outside as well, you can find a scenario 
where it is ten handbreadths from the inside, such as where he 
hollowed out extra space in the floor, thereby transforming it into 
a house with the required height. Why, then, would a person be 
exempt in this case? 


NOTES 


The structure...of stoning - nypon mwa: In tractate San- 
hedrin (45a) it is explained that execution by stoning did 
not consist only of throwing stones on the person. Rather, 
it first began by hurling the convicted individual from the 
structure on which he stood for stoning, since the resulting 
impact with the ground is also classified as stoning. This is 
derived from the verse: “But he shall be stoned or hurled 
down" (Exodus 19:13), where hurling him down is included in 
the penalty of stoning. 


Select a good death for him - 79 an b ita: Some 
explain that the reason why Rabba bar Avuh understood 
that this verse applies specifically to one being executed is 
that while a person cannot show concern for others in the 
same way that he does for himself, concerning the manner 
of death, he can wholeheartedly agree that another person 
should be treated as he would want to be treated himself. 
Other commentaries explain the point to be that although 
in this case the person is so sinful that he is condemned to 
death, nevertheless, the mitzva of loving another still applies 
to him. Therefore, despite the fact that he is to be executed, 
one should do the utmost to ensure that his death is as pain- 
less as possible, both physically and emotionally. 


And fell from the roof into the public domain, he is liable - 
an aan) idinn bon: The early commentaries explain that 
the terms liable and exempt, used here for the halakhot of 
constructing a parapet, do not refer to monetary liability for 
damage caused, since in any event the house is not classi- 
fied as a pit. Instead, these terms should be understood as 
referring to the very obligation to construct such a parapet 
(Rashi). See also the Rashba, who notes that the text of the 
Gemara must be read differently according to this explana- 
tion. Alternatively, others, including the Ra’avad and Rashba, 
explain that they refer to whether one is responsible or even 
financially liable according to the laws of Heaven for causing 
this hazard. This is because he has transgressed the injunc- 
tion: “You shall not bring blood upon your house” 


HALAKHA =—————————_- 
The structure. ..of stoning - nypon ma: The structure built 
for the purpose of stoning had a height equal to that of two 
people standing one on top of the other (Rambam Sefer 
Shofetim, Hilkhot Sanhedrin 15:1). 


From it but not onto the roof - iaina x) ayaa: If the public 
domain is higher than one's roof, he is not required to build 
a fence (Rambam Sefer Nezikin, Hilkhot Rotze’ah UShmirat 
HaNefesh 11:2; Shulhan Arukh, Hoshen Mishpat 427:4). 
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HALAKHA 


From the stomach of the ox, etc. -= 13) STINT KDN: 
t is prohibited to eat an animal that fell, due to concern 
hat it is a tereifa. In what case is this concern relevant? If 
an animal fell from a standing position and the distance 
from its stomach to the place where it landed was ten 
handbreadths or more, it is forbidden due to concern that 
its internal organs were crushed. If it was lying down and 
rolled into a pit, this concern applies only if the pit itself was 
en handbreadths deep, in accordance with the Gemara’s 
concluding interpretation of Rav Nahman. Based on the 
Rambam, it appears that the animal must fall from a height 
of ten handbreadths to warrant this concern (Rambam 
Sefer Kedusha, Hilkhot Shehita 9:8; Shulhan Arukh, Yoreh 
Dea 58:1). 


Falling into a pit - 13 mPa: If a pit itself is less than ten 
handbreadths deep, and an animal falls into it and dies, 
the owner of the pit is exempt (Tur). This ruling appears 
to be accepted by the Rambam and the Shulhan Arukh 
as well. According to some authorities, if the length of 
the animal's legs plus the depth of the pit equals a total 
height of ten handbreadths, he is liable (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 12:10; Shulhan Arukh, Hoshen 
Mishpat 41010). 


A pit belonging to two partners - panw W bw sja: If 
a pit belongs to two partners and the first passes by it 
without covering it, and the second also passes by without 
covering it, the first is liable. This is in accordance with the 
version of the text of the Rif, and found in the Rambam’s 
Commentary on the Mishna, which is not the same as the 
standard version of the text. The Rema adds that accord- 
ing to some authorities, both are liable (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 12:7; Shulhan Arukh, Hoshen 
Mishpat 410:25). 


If they...appointed an agent — ow Wt x: If someone 
instructs another to dig a pit in the public domain, and 
he did so, and the pit subsequently caused damage, the 
digger is liable and the one who appointed him is exempt, 
since there is no agency for transgression (Shulhan Arukh, 
Hoshen Mishpat 410:8). 


BACKGROUND 


From the stomach of the ox — 117 xoan: The distance 
from the stomach of an ox or cow to the ground is more 
than four handbreadths, which is approximately 35 cm. 
This is true even for breeds of cattle with short legs, as well 
as when measuring from the fattest parts. It appears that 
the statement here is an exaggeration, as the stomach of 
an ox would certainly be higher than four handbreadths 
from the ground, and at times even ten. 
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Passed by it, etc. -— 151 voy Jay: Rashi (51b) explains that the 
phrase: He passed by it, means: He made use of it. 


There is no agency for transgression — 7pay aa ow px: 

When a person appoints an agent to act on his behalf to per- 
orm a transgression, the action is not attributed to the one who 
appointed him, but rather solely to the agent. This is because 
one may not renounce personal responsibility on the grounds 
hat he acted on another's behalf (Rashi). The Rashba notes 
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NOTES 


The Gemara answers: Rather, the previous explanation must be 
entirely rejected, and this is the reasoning of Rav Nahman when 
he ruled that one must suspect that the ox’s organs were crushed 
upon falling into the water channel. He maintains the following 
argument: How far is the distance from the stomach of the ox” 
to the ground? It is four handbreadths. How deep is the water 
channel? It is six handbreadths. This totals ten handbreadths. There- 
fore, it transpires that when the ox hits the ground, it is from a 
height of ten handbreadths that it hits the ground, since it landed 
on its stomach and not on its feet. 


The Gemara asks: But with regard to the mishna, which teaches: 
Just as a pit that has sufficient depth to cause death when falling 
into it is at least ten handbreadths deep," so too, any other excava- 
tions that have sufficient depth to cause death may be no less than 
ten handbreadths deep, why not say that a pit with six handbreadths 
would also be sufficient? 


The Sages said in reply: The mishna is referring to a case where the 
animal rolled into the pit, in which case the pit would be required 
to have a depth of ten handbreadths. By contrast, if it fell while 
walking, the extra height from the ground to its stomach is included 


in calculating the ten handbreadths. 
MI SHN A If a pit belonging to two partners" was 
uncovered and the first partner passed by 
t" and did not cover it, and then the second passed by it and 
did not cover it, the second is liable for any damage caused by 
means of the pit. 


The Sages say: How can you find sucha case 
GEMARA (ee wk, 


of a pit belonging to two partners? This 
works out well if we hold in accordance with the opinion of 
Rabbi Akiva, who says that one who digs a pit on his own property 
and then declares the property, but not the pit, ownerless, is liable 
for damage. According to him, you find such a case where the court- 
yard belongs to both of them and the pit belongs to both of them, 
and they renounced ownership of their property but did not 
renounce ownership of their pit. In that case, both are responsible 
for any damage caused. 


But if we hold that one who digs a pit on his own property and then 
declares the property, but not the pit, ownerless, is exempt from 
liability for damage caused, how can you find a case of a pit for 
which a person is liable? It can only be a case where it is located in 
the public domain, and how can you find a case of a pit belonging 
to two partners in the public domain? 


If they both jointly appointed an agent" and said to him: Go dig a 
pit for us, and he went and dug a pit for both of them, then neither 
is liable. This is because there is no agency for transgression," and 
the digger is solely responsible. And if this partner dug a pit five 
handbreadths deep and this partner dug five further handbreadths 
deep, the significance of the initial act of digging performed by 
the first partner has been removed. Now all responsibility rests 
with the second partner, who deepened the pit to ten handbreadths, 
which is the minimum depth for which one is liable for an animal's 
death. Therefore, this is also not treated as a jointly owned pit. 


that the scenario also cannot involve a gentile agent, for whom 
a certain action might not be prohibited, since the halakhot 
of agency do not apply to gentiles. The later commentaries 
discuss the question of exactly what transgression is involved 
here, since while there is certainly a monetary obligation to pay 
compensation for potential damage, it is not clear what prohi- 
bition is violated by digging the pit. According to the Mishne 


There is no agency for transgression, applies even to rabbinic 
prohibitions. Others suggest that the Torah prohibition of: Do 
not do to others what you yourself dislike, which is derived from 
the verse: “You shall love your neighbor as yourself” (Leviticus 
19:18), is violated (Kovetz Biurim). A third suggestion offered is 
that such a person violates the prohibition of: “You shall not put 
a stumbling block before the blind” (Leviticus 19:14). 


LaMelekh, it is a rabbinic transgression to cause destruction in 
the public domain, from which he derives that the principle: 
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The Gemara notes: This works out well according to the opinion 
of Rabbi Yehuda HaNasi, and you find in a case of damage that 
both would be liable, as the Gemara will soon explain. Therefore, it 
qualifies as a case ofa pit belonging to two partners. But according 
to the opinion of Rabbi Yehuda HaNasi, the first partner is not held 
liable at all in a case where the pit causes an animal's death; and 
according to the opinion of the Rabbis, the first partner is not held 
liable both in a situation where it causes death and in a situation 
where it merely causes damage. If so, how, can you find an instance 
of a pit belonging to partners? 


Rabbi Yohanan says: This is referring to a case where they both 
extracted a chunk of earth’ from the bottom of the pit simultane- 
ously, and thereby completed it to a depth of ten handbreadths. 
This, then, would constitute a pit belonging to both of them. 


Having mentioned the dispute between Rabbi Yehuda HaNasi 
and the Rabbis, the Gemara inquires: What is the opinion of 
Rabbi Yehuda HaNasi, and what is the opinion of the Rabbis? As 
it is taught in a baraita: With regard to one who digs a pit nine 
handbreadths deep, and another person came and completed the 
digging to a depth of ten handbreadths, the latter individual alone 
is liable for an injury or death caused by the pit. Rabbi Yehuda 
HaNasi says: One follows the latter for restitution for death caused 
by the pit. The latter is solely liable, since only a pit of ten hand- 
breadths renders a person liable for an animal’s death. And one 
follows both of them for restitution for damage caused by the pit. 


The Gemara explains: What is the reason for the opinion of the 
Rabbis? As the verse states: “If a man shall open a pit, or ifa man 
shall dig a pit” (Exodus 21:33), it raises the question: If he is liable 
for opening a covered pit that has already been dug, then is it not 
all the more so that he should be liable for digging a new pit? 
What, then, does that latter phrase add? Rather, the verse serves 
to include the case of one person who begins to dig a pit and after 
he does so, a second person continues to dig. By subsequently 
stating: “Ifa man shall dig a pit,” the Torah teaches that a new pit is 
effectively created by the second digger, whose digging removed, 
i.e., rendered irrelevant, the action of the first’ digger and who 
bears full responsibility for the pit. 


And Rabbi Yehuda HaNasi could have said to you: These two 
clauses in the verse are both necessary, and the second clause can- 
not serve to teach the halakha of the sole liability of the second 
digger. The reason they are necessary is as we said earlier (soa), 
where interpretations were cited according to both Rabbi Yishmael 
and Rabbi Akiva. The Gemara asks: And don’t the Rabbis also 
agree that they are necessary for those interpretations? If so, what 
is the source of their opinion that responsibility for the pit rests 
solely with the second partner? 


Rather, the previous explanation must be rejected, and this is the 
reason of the Rabbis: The verse states: “If a man shall dig a pit,” 
indicating that one person is liable, but not two. Therefore, if two 
people jointly created the pit, the second bears responsibility and 


not the first. 


The Gemara asks: And how does Rabbi Yehuda HaNasi understand 
the phrase “if a man shall dig a pit”? The Gemara answers: He 
requires that phrase to teach another halakha. The phrase “ifa man 
shall dig a pit” indicates that a person who digs a pit is liable, but 
one is not liable if his ox digs a pit. 


The Gemara asks: And from where do the Rabbis derive this hala- 
kha? The Gemara answers that the combination of words: Man and 

pit, is written twice: “Ifa man shall open a pit, or if a man shall dig 

a pit.” From one phrase, the halakha is derived that a person must 

do the digging, and not an animal. From the second phrase, the 

halakha is derived that one person bears responsibility for the dam- 
age, and not two people. 


BACKGROUND 
A chunk of earth - xan: This word generally refers to 
something hollow. It appears that here the word refers 
to the stones in the pit itself that, once removed, allow 
for an empty space inside the pit. 


NOTES 


That removed the action of the first — Mwy prow 
pwy: According to Josafot, this halakha that the first 
is completely exempt applies specifically where the pit 
is nine handbreadths deep and the second digger dug 
an additional handbreadth. This is because the pit has 
been changed in a fundamental way, in that a person 
or animal could be killed through falling into it. Accord- 
ing to this opinion, if the pit was previously only eight 
handbreadths in depth and the second digger dug an 
additional handbreadth, then, since the essence of the 
pit has not fundamentally changed, the first action is 
not considered to have been removed, and both diggers 
would be liable. 
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HALAKHA 

Disqualified consecrated ox — wyatt dips aw: Ifa 
consecrated ox that was disqualified for use as a sacrifice 
fell into a pit and died or was injured, the owner of the 
pit is exempt. The same halakha applies to a firstborn 
animal. The Ra’avad adds that this is true even if the 
disqualified consecrated ox has already been redeemed 
(Ra’avad; Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
12:17; Tur, Hoshen Mishpat 410). 


One who digs a pit of ten and another comes, etc. - 
ADIN KI TWy Via WINT INK: If one person digs a pit 
that is ten handbreadths deep. and another deepens it to 
twenty handbreadths and a third to thirty handbreadths, 
they all share liability (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 12:12; Shulhan Arukh, Hoshen Mishpat 
410714). 


NOTES 


And completes the depth to twenty handbreadths — 
Dwy awn: According to most early commentar- 
ies, the same principle would apply if he added only 
one handbreadth. In either case, he has participated 
in digging the pit but has not fundamentally altered 
he halakhic status of the pit, which was previously 
capable of causing a death. By contrast, the Ra'ah is of 
he opinion that they share liability only in the Gemara’s 
case, where each subsequent digger adds at least ten 
handbreadths, since that is the minimal depth at which 
a pit is capable of causing death. 


And cemented it - 1931: From the context, it appears 
o mean that he made sketches on the walls of the pit 
using clay or mud, thereby slightly reducing its width. 


LANGUAGE 

Cemented [kiyyeid] - 795: The root of this word, as 
well as the root of the parallel form kiyyer found in other 
versions and sources, is unclear. Some compare it to 
the word for plaster or lime, sid, or the word for chalk, 
gir. In any event, the terms kiyyed or kiyyer mean to 
draw images on a wall by cementing it with some kind 
of material. 
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The Gemara asks: And what does Rabbi Yehuda HaNasi derive 
from this repetition? The Gemara answers: In his opinion, since 
the Torah wrote this” first clause using this wording, it similarly 
wrote this second clause in the same fashion. The repetition is for 
stylistic reasons, and is not meant to teach a new halakha. 


The Gemara continues to ask about the opinion of the Rabbis: 
And even if they derive from the verse that only one person is 
liable for damage caused through the pit, from where do they 
know that the Torah intends to render specifically the latter one 
liable for the damage? Perhaps it is to render the first one who 
started the digging liable for the damage. 


The Gemara answers: It should not enter your mind to suggest 

this, since the verse states: “And the carcass shall be for him” 
(Exodus 21:34). This indicates that it is the one who causes the 

death, i.e., the second one, who is liable, and not the first. This is 

because it is the second one who completed digging the necessary 
depth for causing death, and not the first. 


The Gemara asks: But isn’t this clause: “And the carcass shall be 
for him,” necessary for that which Rava states? As Rava says: 
With regard to a disqualified consecrated ox" that fell into a pit, 
the pit’s owner is exempt, as it is stated: “And the carcass shall 
be for him.” Evidently, the verse is stated with regard to a case 
where the carcass belongs to him. This ox, which was consecrated 
and subsequently disqualified, does not fully belong to anybody, 
since its use is restricted. Since this verse serves to teach Rava’s 
ruling, it cannot serve to teach about the liability of the second 
digger. 


The Sages said in response: And can’t you learn from the words 
and emphasis of the verse by itself that we are dealing with the 
one who caused the animal’s death, even if these words are also 
used to derive Rava’s ruling? Therefore, the verse can serve as a 
source for both rulings. 


On a similar subject, the Sages taught: In a case of one who 
digs a pit to a depth of ten handbreadths, and another comes" 
and completes the depth to twenty handbreadths" by digging 
an additional ten handbreadths, and another comes and com- 
pletes it to thirty, they are all liable for any damage caused by this 
pit. The Gemara comments: And one can raise a contradiction 
against this from a baraita: In a case of one who digs a pit to a 
depth of ten handbreadths, and another came and plastered it 
and cemented [vekhiyyeid]' it," the latter is liable for damage, 
and not the first. 


BACKGROUND 


Since the Torah wrote this — 1 2037”: The Torah doesnot Disqualified consecrated ox — pwtpvat ips qiw: This refers 


generally employ superfluous language, and the Sages there- 
fore sought to expound on every word and even every letter of 
the Torah. Nevertheless, the concept of stylistic embellishment 
is mentioned by the Gemara with regard to the Written Torah 
(Nedarim 37b), and the Ran explains it to mean that sometimes 
the Torah adds words to create a felicitous expression. More- 
over, in a number of places in the Talmud, certain Sages do not 
expound specific words that others do expound, because they 
considered the words used to be part of a normal mode of expres- 
sion. In this case, the words “man” and “pit” are repeated as a type 
of stylistic embellishment (Minhat Yehuda). 
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o an ox or any other animal whose body was consecrated and 
designated to be brought to the Temple as an offering, and a 
blemish was subsequently discovered in it. Although the animal 
no longer possesses its previous level of sanctity and may be 
eaten by anyone upon being redeemed, there still are limits to 
how this animal may be used while it is alive. Furthermore, even 
after it dies, its carcass may not be fed to dogs and it must be 
buried instead. For this reason, with regard to the halakhot of 
Ox, where the verse states: “The ox of another” one is liable for 
injury caused to it. With regard to the halakhot of Pit, there is no 
iability where such an animal falls into a pit. This is because the 
verse states: “And the carcass shall be for him,” which is not the 
case for a disqualified consecrated animal, which requires burial. 
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Shall we say that this baraita, which teaches that they are all liable, 
is in accordance with the opinion of Rabbi Yehuda HaNasi, who 
holds both liable for digging, and this baraita, which holds the 
latter liable, is in accordance with the opinion of the Rabbis, who 
hold only the last one liable? 


Rav Zevid said: Both this baraita and that baraita are in accor- 
dance with the opinion of the Rabbis. The way the first baraita 
accords with their opinion is that the Rabbis say that the last one 
is liable only where the first one did not make the pit of sufficient 
measurement to cause death, but dug less than ten handbreadths. 
But where the first one made a pit of sufficient measurement to 
cause death, such as in this case, where the first one dug ten hand- 
breadths himself and it was subsequently deepened further by 
others, even the Rabbis concede that they are all liable. 


The Gemara asks: But in the second baraita, where he plastered 
and cemented it, the first made a pit of sufficient measurement 
to cause death, and nevertheless, the baraita teaches that the last 
person is liable. They said in response: There it is referring to a 
case where the pit did not have fumes" capable of leading to 
death, since it was very wide. And then the other came, and by 
narrowing it with plaster and cementing it, he added to it the 
characteristic of having fumes capable of leading to death. 


There are those who say that this is what Rav Zevid said: Both 
this baraita and that baraita are in accordance with the opinion of 
Rabbi Yehuda HaNasi. This first baraita, which teaches: They are 
all liable, fits well with his opinion. That second baraita, which 
teaches: The last one alone is liable, is referring to a case where 
the pit did not have sufficient fumes in it that were capable of 
leading to either death or damage, and then another person 
came and by narrowing it with plaster and cementing it, he added 
to it the characteristic of having fumes capable of leading to both 
death and damage. 


Elaborating on this subject, Rava says: With regard to one who 
placed a stone at the opening ofa pit" less than ten handbreadths 
deep and brings the pit to a depth of ten handbreadths by raising 
the ground next to the opening of the pit, we have arrived at 
the dispute between Rabbi Yehuda HaNasi and the Rabbis 
concerning whether only the second or both are responsible for 
damage caused. 


The Gemara asks: Isn’t this obvious? This is precisely the case they 
are disputing, so what does Rava’s statement add to this? The 
Gemara answers: Lest you say that there is a distinction between 
a person deepening a pit at the bottom, in which case it is his 
lethal fumes that he caused that kill the animal, but ifhe added to 
the pit at the top, where it is not his lethal fumes that kill the 
animal, say that he would not be liable. Rava’s statement teaches 
us that the last one is liable, and this case is subject to dispute 
between Rabbi Yehuda HaNasi and the Rabbis as to whether only 
the last one or both are liable. 


Rava raises the following dilemma: If someone dug another 
handbreadth in a pit that was nine handbreadths deep, so that it 
reached a depth of ten handbreadths, and subsequently closed up 
that handbreadth" inside the pit, or ifhe removed his stones that 
he had placed at the opening of the pit so that the depth of the pit 
was reduced to less than ten handbreadths, what is the halakha?" 
Do we say that what he did to increase the depth of the pit to 
ten handbreadths, he has removed, and restored the initial situa- 
tion that existed before he dug the extra handbreadth, causing 
responsibility for damage to revert solely to the original digger? 


NOTES 


Where the pit did not have fumes — ban jan xhw: 
The early commentaries discuss whether the Gemara’s 
discussion here is in accordance with the opinion of Rav 
or Shmuel. Some understand that the Gemara’s discussion 
here is in accordance with the opinion of Rav, since the 
Gemara discusses the increase and decrease in lethal fumes 
as a significant factor. They therefore rule in accordance 
with his opinion, despite the general principle of ruling in 
accordance with the opinion of Shmuel in monetary law. 
Others understand that the Gemara’s discussion here is 
even in accordance with the opinion of Shmuel, explaining 
that Shmuel agrees that one is also liable if the animal died 
due to the lethal fumes. In addition, there are some cases 
in which the death cannot have been caused by the impact 
of the fall, such as where the pit was padded with sponges. 
Therefore, they rule in accordance with the opinion of 
Shmuel, as in other cases of monetary law. 


What is the halakha — ma: According to the Rosh, the 
question is directed only at the Rabbis, since according to 
the opinion of Rabbi Yehuda HaNasi, both are liable in a case 


where the second person adds a handbreadth to the previ- 


ous nine, indicating that he 
He removed the action of t 
explanation of the Rosh, it 
He removed the action of 


does not ascribe to the logic of: 
he first digger. According to the 
would appear that the phrase: 
he first digger, occurs through 


the extra handbreadth that he added. If it is interpreted to 
mean that it is undone by sealing the extra handbreadth 
dug by the second, then the question can be interpreted 
even according to the opinion of Rabbi Yehuda HaNasi. 


HALAKHA 


One who placed a stone at the opening of a pit - m7 
WaT 95 by Jats: If one person digs a pit less than ten 
handbreadths deep and another brings it to a depth of 
ten handbreadths, either by digging further or by elevat- 
ing the height of the surrounding ground, the latter bears 
responsibility even for damage. This is in accordance with 
the opinion of Rava and follows the opinion of the Rabbis 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 12:12; Shulhan 
Arukh, Hoshen Mishpat 410:15). 


Closed up that handbreadth, etc. - 13) nay ow: If one 
dug an additional handbreadth in an already existing pit 
and then filled in the handbreadth that he added, or if he 
added an additional handbreadth at the opening of the pit 
and then removed it, it is uncertain whether the initial act 
of digging is considered to be undone. Consequently, in a 
case where damage was caused through the pit, the burden 
of proof rests upon the claimant (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 12:12; Shulhan Arukh, Hoshen Mishpat 
410:15, and see Sma there). 
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HALAKHA 

A pit that is eight, etc. — ^3) minw Via: With regard to a pit 
that is eight handbreadths deep, two of which contain water, 
or a pit that is seven handbreadths deep and three of which 
contain water, it is uncertain whether the pit has the status 
of being ten handbreadths deep. Therefore, one is not liable 
for any damage caused. If the injured party unilaterally seizes 
payment, it is not confiscated from him. The Rema adds that 
some authorities dispute this and maintain that this seizing 
of payment is ineffective in the case of such an uncertainty. 

If a pit is nine handbreadths deep and one of them 
contains water, it is considered equivalent to a pit of ten 
handbreadths, and one is held liable if it causes the death of 
an animal. This is the ruling of the Rambam and the Shu/han 
Arukh, following an alternative text of the Gemara. Accord- 
ing to the Rosh, whose version of the text is the same as 
the standard text, one is liable for the death of an animal 
in a pit with a depth of eight handbreadths if two of them 
contain water. If the pit is nine handbreadths deep and one 
of them contains water, or if the pit is seven handbreadths 
deep and three of them contain water, the ruling remains 
in doubt (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 12:11; 
Tur, Hoshen Mishpat 410; Shulhan Arukh, Hoshen Mishpat 
410:11-12), 


If one widened the opening of the pit, what is the 
halakha — 3713 AWN: In this case, a person dug a pit of 
ten handbreadths and another came and widened it, and 
an ox subsequently fell into it and died. If the ox died on 
account of the lethal fumes, the first person is liable and 
the second is exempt. By contrast, if the ox died because 
of the impact of the fall, the second is liable. Furthermore, 
even if the ox died due to the lethal fumes, if it fell from the 
side of the pit that the second had widened, the second is 
liable. If the ox fell from the side dug by the first, the first is 
liable. This ruling is in accordance with both versions of Rav 
Ashi’s statement which, according to the Rambam, are not 
mutually exclusive. The Rema adds that according to some 
authorities, such as the Rosh, it makes no difference whether 
the ox died due to the lethal fumes or the impact. In either 
case, if the ox fell from the side widened by the second, the 
second is liable, and if it fell from the other side, the first is 
liable, based on the second version of Rav Ashi’s statement 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 12:13; Shulhan 
Arukh, Hoshen Mishpat 410716). 
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Or perhaps, by closing it up, he removed the action of the first 
digger, since he has removed the ability of the pit to cause death? 
If so, it moves entirely into his possession and he now assumes 
full responsibility for the pit of nine handbreadths. The Gemara 
concludes: The question shall stand unresolved. 


§ Rabba bar bar Hana says that Shmuel bar Marta says: With 
regard to a pit that is eight" handbreadths deep and two hand- 
breadths of it contain water, one is liable for it. What is the 
reason? Each handbreadth of water is like two handbreadths of 
dry space. Therefore, the pit is effectively ten handbreadths in 
depth and contains a sufficient quantity of lethal fumes to render 
its owner liable. 


A dilemma was raised before the Sages: If a pit is nine hand- 
breadths deep, and from that measurement, one handbreadth 
contains water, what is the halakha? Is this case equivalent to 
the previous one? Do we say that since there is not as large a 
quantity of water as in the case stated by Rabba bar bar Hana, the 
pit does not have a sufficient quantity of lethal fumes to render the 
digger liable? Or perhaps it can be argued that since the pit is 
deeper than the one in the previous case, it does have lethal fumes, 
despite containing less water? 


Similarly, the following question can be raised: What is the halakha 
if a pit is seven handbreadths deep and three of the handbreadths 
contain water? Do we say that since there is a much larger quan- 
tity of water in this case, it is equivalent to a pit of ten handbreadths 
and therefore has lethal fumes, or perhaps since it is not as deep, 
it does not have a sufficient quantity of lethal fumes to render the 
digger liable? The Gemara concludes: The question shall stand 
unresolved. 


Rav Sheizevi asked the following question of Rabba: If one 
widened the opening of a pit that was already ten handbreadths 
deep, what is the halakha?" Rabba said to him: By doing so, he 
has actually reduced the lethal fumes and has not worsened the 
situation. Therefore, he should not be liable. Rav Sheizevi said 
to him: On the contrary, by widening the opening of the pit, he 
has brought the potential for damage closer to an animal that 
might fall inside. 


Rather, Rav Ashi said concerning this question: Let us see: If the 
animal died because of the lethal fumes, the one who widened the 
pit should be exempt, since he reduced the lethal fumes. But if the 
animal died because of the impact, he should be liable, since he 
has brought the potential for damage closer to it. There are those 
who say that Rav Ashi said: Let us see: If the animal fell on that 
side that he widened, then his action has brought the potential for 
damage closer, and so he should be liable. But if the animal fell on 
the other side, he should bear no responsibility, since he reduced 
the lethal fumes. 


It was stated: With regard to a pit whose depth is equal to its 
width," Rabba and Rav Yosef both say a ruling in the name of 
Rabba bar bar Hana, who says it in the name of Rabbi Mani, but 
each present it differently. One of them says: A pit always contains 
a quantity of lethal fumes sufficient for liability, unless its width 
is greater than its depth. Therefore, when they are equal, the dig- 
ger is liable. And one says: A pit never contains a quantity of lethal 
fumes sufficient for liability, unless its depth is greater than its 
width. Consequently, when they are equal, the digger is exempt. 


A pit whose depth is equal to its width — mania Apaipw via: If 
the width of a pit is equal to its depth, and certainly if its width 
is greater than its depth, and an animal dies on account of its 


HALAKHA 
the impact of the fall, he is liable, in accordance with the opinion 


of Shmuel (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 12:14; 
Shulhan Arukh, Hoshen Mishpat 410:17). 


lethal fumes, the digger is exempt. If the animal died because of 
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§ The mishna teaches that if the first partner passed by the pit and 
did not cover it, and then the second also passed by it and did not 
cover it, the second is liable. The Gemara asks: And from what point 
is the first exempt from responsibility for the pit? Rabba and Rav 
Yosef both say a ruling in the name of Rabba bar bar Hana, who says 
it in the name of Rabbi Mani, but each one presents it differently: 
One says: From the time he leaves the other partner using it, and 
one says: The first is absolved of responsibility only when he conveys 
to him his bucket," with which he will draw water from the pit. 


The Gemara notes: This dispute is like a dispute between tanna’im, 
as it is taught in a baraita: With regard to one who draws water from 
a cistern, and his friend comes and says to him: Leave me and I will 

draw water, once the first person leaves the second person while the 

second is using the cistern, the first is now exempt ifhe did not cover 
it. Rabbi Eliezer ben Ya’akov says: The first person is not absolved 

of responsibility until the time when he conveys his bucket to the 

second person. 


The Gemara clarifies the dispute: With regard to what principle 
do they disagree? Rabbi Eliezer ben Ya’akov maintains that there 
is a legal concept of designation.’ According to this principle, a 
situation in which certain aspects were not initially clearly defined 
can become clarified retroactively after a certain action or event 
occurs. The halakha treats all the aspects as being clearly defined 
and identifiable from the outset. 


In this case, the water is considered divided between the partners even 

before they draw it. When they do draw it, it is treated as if this one 

were filling from his part, the location of which has now been deter- 
mined retroactively, and this one were filling from his part. Therefore, 
as long as the first partner has not conveyed his bucket to the second, 
he, as an owner of a defined part of the water, has not absolved himself 
of responsibility for the cistern. And by contrast, the Rabbis maintain 

that there is no designation and they both have the right to draw 
water from the cistern. Therefore, as soon as the second partner is left 
alone to draw water, he is responsible for the cistern and all the water 
it contains, even without conveying the bucket. 


Ravina said: And in this regard, they follow their lines of reasoning 
in an analogous case, as we learned in a mishna (Nedarim 45b): With 
regard to the case of partners that vowed not to derive any benefit" 
from each other, it is prohibited for them to enter their jointly 
owned courtyard, as this would violate their vows. Rabbi Eliezer ben 
Ya’akov says: It is permitted for them to enter the courtyard, since 
this one enters into his portion of the courtyard and that one enters 
into his portion. 


The Gemara explains: With regard to what principle do they dis- 
agree? Rabbi Eliezer ben Yaakov maintains that there is retroactive 

designation, and retroactively the section of the courtyard that each 

one enters becomes the portion that belongs to him. Therefore, this 

one enters his part, and that one enters his part. By contrast, the 

Rabbis maintain that there is no retroactive designation, and each 

portion of the courtyard belongs jointly to both. 


When he conveys to him his bucket — ia b siowwn: If a pi 
belongs to two partners, and the first passes by withou 
it, and the second also passes by without covering i 
bears responsibility, so long as he has not conveyed his bucke 
to the second. This ruling is in accordance with the tex 
and the Rambam in the mishna that reads: The first is 
in accordance with the second version of Rabbi Mani's statement. 
othe second, the lat 
The Rema adds that according to some authorities, such as the 
y as long as the first has not ye 
conveyed his bucket to the second, as appears from the wording 


Once the first conveys his bucket 


Rosh, they both share responsibili 


HALAKHA 
Partners that vowed not to derive benefit — naw wamwI 
mam: If two partners that jointly own a courtyard vow not to 
derive any benefit from one another, if it is possible to divide the 
courtyard such that each one will receive more than four by four 
cubits in area (Shakh), they are both prohibited from entering 
it until they have divided it. After that, each may enter his part. 
If the courtyard is not sufficiently large to be divided, the vow 
does not apply to the courtyard and both are permitted to enter 
it, in accordance with the opinion of Rabbi Eliezer ben Ya'akov 
(Rambam Sefer Hafla‘a, Hilkhot Nedarim 7:4; Shulhan Arukh, Yoreh 
Dea 226:1). 


covering 
, the firs 


of the Ri 
iable, and 


eris liable. 


of the standard text of the mishna (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 12:7; Shulhan Arukh, Hoshen Mishpat 410:25). 


NOTES 

He conveys to him his bucket [dilyo] - wh b sip: Rab- 
beinu Hananel explains that here an individual gives his 
partner the bucket he used to draw water. Through this 
ransfer, he demonstrates that he has finished drawing 
water. He transfers the bucket, as well as responsibility 
or the pit, to his partner. Rashi has a different approach. 
He explains the word dilyo not in accordance with its 
standard meaning, which is bucket, but as the cover of 
he pit. According to the Rashba, Rashi explained it in 
his manner because he holds that simply transferring 
he bucket to a partner is not sufficiently significant and 
does not indicate that the first individual absolves him- 
self of responsibility, regardless of whether the second 
person uses his own bucket or that of someone else. By 
contrast, if the first individual gives his partner the cover 
for the pit, he is clearly transferring the responsibility for 
covering the pit. 


There is designation, etc. — 117774 W»: In general, the 
concept of designation is invoked in a situation where 
an uncertain status eventually becomes clarified. For 
instance, if one has not decided in which direction he 
will walk or which portion of produce he will set aside 
as tithe, then those that subscribe to this principle posit 
that the action of walking or tithing part of the produce 
determines its status retroactively. Consequently, the 
portion set aside as tithe is viewed as if it had always 
had the status of tithe even prior to the separation. The 
Ra‘avad questions the application of this concept to the 
Gemara’s case of the water. After all, in the case of joint 
partners of a courtyard, it is possible that each one’s use 
of a portion of the courtyard retroactively determines 
which portion belonged to him initially. By contrast, the 
question of ownership of the water in the jointly owned 
pit revolves around its current status prior to either part- 
ner’s usage of it, and is not determined retroactively upon 
the division of the water. The Ra'avad explains that the 
discussion refers to the status of the current water in the 
pit based on what will be determined retroactively after 
the future division of the water. The Ra'ah claims that the 
term designation here is used in a different sense than its 
usual meaning. In this case, it means that by performing 
a certain action, the first partner clearly demonstrates his 
renunciation of responsibility for the pit. On this basis, the 
Nimmukei Yosef resolves certain contradictions between 
various halakhic rulings in this matter. 
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HALAKHA =—W¥—W¥——___—_- 
One who sells a cistern to another - tanh sia 227: If one 
purchases a cistern from another person, he acquires it only if 
he takes possession of it in the seller's presence, or if the seller 
instructs him: Go, perform an act of acquisition. If he conveys 
the bucket to him, this is equivalent to saying: Go, perform an 
act of acquisition (Rambam Sefer Kinyan, Hilkhot Mekhira 1:9; 
Shulhan Arukh, Hoshen Mishpat 192:2). 


If one sells a house to another — tanh WIAT: If one sells 
a house to another and gives him the key, it is equivalent to 
him saying: Go, perform an act of acquisition (Rambam Sefer 
Kinyan, Hilkhot Mekhira 1:9; Shulhan Arukh, Hoshen Mishpat 
192:2). 


Perek V 
Daf 52 Amuda 


HALAKHA 

One who sells a flock to another — tanh Vy 927: With 
regard to one who sells a flock to another or gives the flock as 
a gift, if he gives him the mashkukhit, i.e., the animal that walks 
at the head of the flock, it is equivalent to saying: Go, pull it, and 
acquire it. Once the buyer, or the recipient of the gift, pulls the 
mashkukhit, he acquires the entire flock. This is in accordance 
with the opinion of Rabbi Ya'akov, which is stated last. Never- 
theless, if there is a different local custom, the halakha follows 
the local custom (Rambam Sefer Kinyan, Hilkhot Mekhira 2:7; 
Shulhan Arukh, Hoshen Mishpat 197:4, and see Shakh there). 
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§ Having mentioned this halakha concerning conveying a 
bucket to transfer responsibility for the pit, the Gemara cites 
that which Rabbi Elazar says: With regard to one who sells a 
cistern to another," once the seller conveys his bucket to the 
buyer for drawing water from the cistern, the buyer acquires 
the cistern. The Gemara asks: What are the circumstances? 
How does conveying the bucket serve to effect acquisition of 
the cistern? If he is acquiring the cistern by means of paying 
money, let him acquire it with money that he paid. If he is 
acquiring the cistern by means of taking possession, then let 
him acquire it by taking possession, which is accomplished 
by using it. 


The Gemara answers: Actually, the case is where the cistern 
was acquired through taking possession, and in that case, 
the seller usually must say to him: Go, take possession, and 
thereby acquire it for yourself. And in this case, when he 
conveys his bucket to him, he is like one who says to him: 
Go, take possession, and thereby acquire it. Therefore, once 
he begins drawing water from the cistern, he has acquired it 
through taking possession. 


The Gemara cites a related ruling: Rabbi Yehoshua ben Levi 
says: If one sells a house to another," 


once he has conveyed the key to him, he has acquired it. 


Here too, the Gemara asks: What are the circumstances involv- 
ing this sale? If it was a transaction by payment of money, then 

let him acquire it by paying money. If it was by taking posses- 
sion of it, let him acquire it by taking possession. What is the 

significance of transferring the key? The Gemara answers: Actu- 
ally, the transaction occurred by taking possession, and in that 

case, the seller usually must say to him: Go, take possession, 
and thereby acquire it for yourself. And in this case, once he 

conveys the key to him, he is considered like one who says to 

him: Go, take possession, and thereby acquire it. 


Similarly, Reish Lakish says in the name of Rabbi Yannai: 
With regard to one who sells a flock of sheep to another," 
once he conveys the mashkukhit to the buyer, he has acquired 
the flock. 


The Gemara asks: What are the circumstances of this case? If 
the transaction occurred by pulling" the flock into his posses- 
sion, then let the buyer acquire it by pulling. If it was by con- 
veying it, let the buyer acquire it by the seller conveying it. The 

Gemara answers: Actually, it was a transaction by pulling, and 

in that case, the seller usually must say to him: Go, pull it and 

acquire it for yourself. And in this case, once he conveys the 

mashkukhit to him, he is like one who says to him: Go, pull 

it and acquire it. 


NOTES 


If by pulling, etc. — 15) 73°wida x: Rashi explains that a small 
domesticated animal can be acquired either by pulling, which 
is accomplished by making the animal walk in front of him, or 
by conveying the reins. In fact, the latter method is effective 
even in a domain that does not belong to either party, such 
as the public domain, whereas pulling is not effective in the 
public domain. The Rid disagrees with Rashi, and explains that 


acquisition by conveying is not effective for small domesti- 
cated animals since the process of taking possession is not 
usually done in this way. Rather, the statement means that if 
the animal is a small domesticated animal, let it be acquired by 
pulling, whereas if the animal is a large domesticated animal, 
let it be acquired by transferring the reins. 
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The Gemara asks: What is this mashkukhit? Here, in Babylonia, 
they translate it as a bell [karkashta]' that the shepherd rings 
and whose sound the flock follows. Rabbi Ya’akov says: It is refer- 
ring to the goat that goes at the front of the flock that they follow. 
The Gemara notes: This explanation of Rabbi Ya'akov is similar to 
that which a certain Galilean taught’ in the presence of Rav 
Hisda concerning this goat: When a shepherd is angry with his 
flock, he renders the goat leading [lenaggada]' them, i.e., the 
mashkukhit, blind." Similarly, when God is angry with the Jewish 
people, he appoints unsuitable leaders for them. 


MI S HN A The mishna lists several halakhot that per- 


tain to damage classified as Pit: In the case 
of a pit that the first person who passed by covered after using it, 
and then the second came to use it and found it uncovered" after 
the cover fell off or was damaged, and he did not cover it, the 
second one is liable for damage caused by the pit. If the owner 
covered the pit appropriately’ and an ox or a donkey fell into it 
and died, he is exempt. Ifhe did not cover the pit appropriately 
and an ox or a donkey fell into it and died, he is liable. 


If a man was digging or widening a pit, and an ox passing by fell 
forward into it in fright due to the sound of the digging, he is 
liable. If it fell backward into the pit due to the sound of the 
digging, he is exempt. 


If an ox and its accoutrements, i.e., the vessels it was carrying, 
fell into the pit and the vessels were broken, or if a donkey and 
its accoutrements fell in and the accoutrements were torn, the 
owner of the pit is liable for damage to the animal caused by 
the pit, but he is exempt from liability for damage caused to the 
vessels, by Torah edict. 


If an ox that was impaired by being deaf, or an ox that was an 
imbecile, or an ox that was very young fell into the pit, he is liable. 
Ifa boy ora girl," a Canaanite slave or a Canaanite maidservant" 
fell in, he is exempt, since there is a Torah edict that the digger of 
a pit is liable only for damage caused to an animal. 


G E M A RA With regard to the first case in the mishna, 

the Gemara asks: And until when is the 
first person exempt" if the pit is later uncovered? Rav says: He is 
exempt from liability for the time necessary for him to become 
aware that it became uncovered. Once this time has passed, he 
bears responsibility. And Shmuel says: He is exempt for the time 
necessary for others to realize that the pit is uncovered and inform 
him. And Rabbi Yohanan says: He is exempt for the time neces- 
sary for others to inform him that the cover has fallen down and 
for him to hire workers and cut cedar trees to make a suitable 
cover and cover it. After this period of time has passed, the first 
bears responsibility. 


HALAKHA 


The first covered it and the second came and found it uncov- 
ered — maa Ixy wit KI PWK ADR: If a pit belongs to 
two partners and the first covered it, and the second subse- 
quently came and found it uncovered and did not cover it, the 
second is liable for any damage caused by the pit (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 12:7; Shulhan Arukh, Hoshen 
Mishpat 410:26). 


And until when is the first exempt — W3 NK TW WRN: For 
how long is the first person, who covered the pit, exempt from 
liability? He is exempt until he becomes aware that the pit has 


become uncovered and he is able to hire workers to do whatever 
is necessary to cover it appropriately, i.e. until he is actually 
informed, not merely until a time when he could theoretically 
have been informed (Sma). Until that time, the second person 
bears full responsibility, in accordance with the opinion of Rabbi 
Yohanan. The Rema adds that according to some authorities, 
such as Tosafot and the Rosh, the second person is also granted 
sufficient time to hire workers to cover it, but he does not need 
to be informed (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 12:7; 
Shulhan Arukh, Hoshen Mishpat 410:26). 


LANGUAGE 


Bell [karkashta] — xmpp: This word comes from the root 
kuf, reish, kuf, shin, meaning to shake an item in a way that 
creates sound. Here too, karkashta is an item that makes 
noise when shaken, such as a bell or a similar instrument. 


Leading [naggada] - 8133: This word comes from the 
root nun, gimmel, dalet, meaning to move or lead, such as 
in the Hebrew word nagid, meaning ruler. The naggada 
is the lead animal and may be a trained ram or goat that 
leads the herd, which is accustomed to following after it. 


NOTES 


That which a certain Galilean taught - KTI w1TT5 
ads: Rabbeinu Yehonatan of Lunel explains that the 
Galilean mentioned here was Rav Hisda's interpreter. The 
interpreter's role was to explain and amplify the words of 
the Sage so that the audience would hear and understand 
the exposition, since the Sage spoke quietly. On occasion, 
the interpreter would also expand on the words of the 
Sage, adding ideas of his own. In this case, the Galilean 
expanded on the words of Rav Hisda and, therefore, the 
Gemara cites this statement in his name. 


He renders the goat leading them blind - xt vay 
xoa: This statement, which was said by the Galilean in 
the presence of Rav Hisda, would appear to be a deroga- 
tory one, as it indicates that Rav Hisda’s leadership was 
flawed. Nevertheless, it is possible that the Galilean wished 
to explain to Rav Hisda something else entirely: In some 
generations, the personal merit of the leader is sufficient 
to bring rain and sustenance to his generation. Neverthe- 
less, when the people themselves do not merit this, even 
a righteous leader cannot help them, as he is like a blind 
goat and cannot successfully determine how to entrea 
God for help (Fin Eliyahu). 


Covered the pit appropriately — 819 Y71923: It is stated in 
the Jerusalem Talmud that an appropriate cover is one tha 
is capable of withstanding the weight of a wagon loaded 
with stones crossing over it. 


A boy or a girl, etc. — 131 n3 ix Ja: Although young chil- 
dren generally lack the cognitive skills to exercise requisite 
caution, the digger of the pit is exempt, since the Torah 
does not hold one liable for the death of a person in a 
case of Pit (Rashi). 


Slave or maidservant — 7a i“ Tay: The novelty in this 
statement is that although for the purpose of damages, 
Canaanite slaves are legally considered to be the prop- 
erty of their master, nevertheless, they are still considered 
people. Therefore, the digger of the pit is not liable for their 
death, as he is exempt from liability for the death of any 
person (Tosefot Yom Tov). 
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HALAKHA 

Where the cover rotted from the inside — whnaw 
spin: If the owner covered the pit appropriately, even 
if the cover becomes rotten from the inside and an 
animal falls into the pit and dies, he is exempt. This is 
in accordance with the mishna as explained by Rabbi 
Yitzhak bar bar Hana (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 12:4; Shulhan Arukh, Hoshen Mishpat 
410:22). 


He covered it with a cover that is able to withstand 
oxen — pnw 29 tiny) bia spp ipa: Here the 
owner covered the pit in a manner capable of with- 
standing the weight of oxen but not that of camels, 
and camels passed over it and weakened the cover, 
and subsequently oxen fell in. If camels are not fre- 
quently found in that place, this is considered to be 
a case of circumstances beyond the owner's control, 
and he is therefore exempt from liability. An alterna- 
tive opinion is presented by the Rema, who writes, 
based on the opinions of Rashi and the Rosh, that if 
a camel passes over it, falls in, and dies, the owner is 
liable (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
12:4; Shulhan Arukh, Hoshen Mishpat 410:23). 


BACKGROUND 
The cover rotted from the inside - iin wna: 


According to some authorities, this means that the 
moisture of the cistern caused the underside of the 
cover to rot. Alternatively, this may mean that wood- 
worms gnawed out the insides of the cover. It is not 
always possible to see the entry holes made by wood- 
worms, despite the fact that they originate from the 


outside, because the holes they make are very small. 


Oxen and camels — pon Dw: Most species of 
domesticated cattle in talmudic times were quite 
small, weighing between 400 kg and 500 kg. Camels 
were much larger and heavier, especially the cam- 
els that were used to carry loads. Some species of 
camels can carry loads of up to 250 kg, and when 
adding this to the weight of the camel itself, the total 
weight could reach more than 1,000 kg. 
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§ The mishna teaches: If he covered the pit appropriately and 
an ox ora donkey fell inside and died, he is exempt. The Gemara 
asks: Since he covered the pit appropriately, how did it fall in? 
Rabbi Yitzhak bar bar Hana says: This is a case where the cover 
rotted from the inside, and he could not have known that the 
cover was damaged. Therefore, he is not responsible for damage 
caused as a result. 


A dilemma was raised before the Sages: If he covered it with a 
cover that is able to withstand the weight of oxen" but cannot 
withstand the weight of camels,” which are heavier, and camels 
came and weakened it, and subsequently oxen came and broke 
the weakened cover and fell into the pit," what is the halakha? The 
Sages said in response: What are the circumstances? If camels 
are commonly found there, he is negligent, since he should have 
constructed the cover suitably for camels as well. And if camels 
are not commonly found there, then he is a victim of circum- 
stances beyond his control if by chance they did come and weaken 
the cover. 


The Gemara answers: No, it is necessary in a case where camels 
come occasionally, in which case the question effectively becomes: 
Do we say that since they come occasionally, he is considered 
negligent, since he should have anticipated their coming? Or 
perhaps since now, in any event, there are no camels, he is a victim 
of circumstances beyond his control. 


Come and hear a possible proof from the mishna: Ifhe covered the 
pit appropriately, and an ox or a donkey fell into it and died, he 
is exempt. Now what are the circumstances? If we say that he 
covered it appropriately for oxen and appropriately for camels, 
then how did they fall in? Rather, is it not the case that he covered 
it with a covering that was appropriate for oxen 


And oxen came and fell into the pit - ma dan DM INNI: The 
early commentaries write that the owner of the pit is liable to pay 
for damage caused to camels in any situation. The Rid explains that 
since the cover is not constructed to bear the weight of camels, the 
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NOTES 


pit is considered to be completely uncovered with respect to them. 
In this regard, there is no difference whether camels frequent this 
location or not, since, in general, the owner of a pit is liable for any 
damage caused even if animals are not frequently found there. 


but not appropriate for camels? In this case, the following must be 
clarified: If it is a location where camels are commonly found, why 
is he exempt? He is negligent. And if camels are not commonly 
found there, it is obvious that he is exempt, since he is clearly a 
victim of circumstances beyond his control. Rather, is it not the 
case that this is a location where camels come occasionally, and 
camels came and weakened the covering, after which oxen came 
and fell into it? And with regard to this case, it teaches that he 
is exempt. Apparently, since now, in any event, the camels are 
not there, he is considered a victim of circumstances beyond 
his control. 


They said in reply: No; actually, the scenario is where he covered it 
appropriately for oxen and appropriately for camels, and as for 
what was difficult for you to explain: How did they fall? Rabbi 
Yitzhak bar bar Hana says: It is where the cover rotted from the 
inside, and so nothing can be derived from here with regard to the 
question posed above with regard to the camels. 
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The Gemara suggests: Come and hear a different proof from 
the mishna: If he did not cover the pit appropriately, and an 
ox or a donkey fell in and died, he is liable. Now, what are 
the circumstances? If we say that he did not cover it appro- 
priately for oxen and he did not cover it appropriately for 
camels, and they fell in, it is obvious. Does it need to be said 
that he is liable in that case? Rather, is it not referring to a 
case where he covered it appropriately for oxen but not 
appropriately for camels? And if this is the case, the following 
point must be clarified: What are the circumstances? If 
camels are commonly found there, he is clearly negligent, 
but if camels are not commonly found there, he is a victim 
of circumstances beyond his control. 


Rather, is it not referring to a case where camels come 
occasionally," and camels came and weakened it, and sub- 
sequently oxen came and fell into it? And in this case, it 
teaches that he is liable. Apparently, since they do come 
occasionally, he is considered negligent, since he should 
have anticipated that they would come. 


The Gemara responds: Actually, it is possible that he covered 
it appropriately for oxen but not appropriately for camels, 
and camels are commonly found there. And as for what was 
difficult for you to explain: In such a case he is considered 
negligent and should be liable, rendering the ruling in the 
mishna superfluous, one may answer that since the tanna needs 
to cite the first clause with regard to the halakha if he covered 
it appropriately, he cites the latter clause as well, with regard 
to the halakha that if he did not cover it appropriately, he 
is liable. 


There are those who say that the discussion is as follows: With 
regard to this also we certainly did not raise the dilemma, 
because since they occasionally come, he is considered 
negligent, as he should have anticipated this possibility. 


When we raised the dilemma, this is the dilemma that we 
raised: He covered it with a cover that is able to withstand 
the presence of oxen but is unable to withstand the presence 
of camels, and camels are commonly found in that location. 
What actually transpired was that the cover rotted from the 
inside. In this case, what is the halakha? Do we say: Since he 
was negligent concerning camels, he is considered negligent 
also concerning the rotting? Or perhaps we do not say that 
since he was negligent concerning camels he is considered 
negligent concerning rotting, and since in practice he is not to 
blame for the incident, he is not held liable? 


The Gemara suggests: Come and hear a proof from the mishna: 
If he covered the pit appropriately and an ox or a donkey fell 
into it and died, he is exempt. And it was stated with regard 
to this that Rabbi Yitzhak bar bar Hana says: This halakha 
applies where the cover rotted from the inside. The Gemara 
clarifies: What are the circumstances? If we say that it is refer- 
ring to where he covered it in a manner appropriate for oxen 
and appropriate for camels and it rotted from the inside, isn’t 
it obvious that he is exempt? Being unaware of this, what 
should he have done? 


Rather, is it not referring to a case where he covered it appro- 
priately for oxen but not appropriately for camels, and 
camels are commonly found in that location? And the strength 
of the cover vis-a-vis oxen and camels is not relevant to the 
halakha here because the cover rotted from the inside. And 
the mishna teaches that he is exempt. Apparently, we do 
not say that since" he is considered negligent concerning 
camels, he is also considered negligent with regard to the 
rotting. 


HALAKH 
Where camels come occasion 


A 
ally - ord PNT: In 


this case, one covered his pit with a covering capable of 
withstanding oxen but not camels, and camels occasion- 
ally pass through that place. The camels passed over the 
covering, thereby weakening it, and an ox then fell into the 
pit and died. In this situation, one is liable (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 12:4; Shulhan Arukh, Hoshen 


Mishpat 410:23). 


We do not say that since — 1373 >a xd: 


n this case, one 


covered a pit with a covering capable of withstanding 


the weight of oxen passing over 
camels. If the cover subsequent! 


it, but not the weight of 
y rotted from the inside, 


and this was not due to the camels, and then an ox fell 


into the pit, he is exempt even if i 
are commonly found, in accord 


conclusion. The Rema, citing Rabbeinu Yi 


explains that if the cover was ini 


tis a place where camels 
ance with the Gemara’s 
zhak in Tosafot, 
ially strong enough that 


even camels would not have actually fallen into the pit 


but would only have weakened 
was effectively negligent from th 


he cover, then, since he 
e outset also with regard 


to oxen, he is held liable, even if the damage ultimately 


occurred by means beyond his 


control (Rambam Sefer 


Nezikin, Hilkhot Nizkei Mamon 12:5; Shulhan Arukh, Hoshen 
Mishpat 410:24, and see Sma there). 
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NOTES —W-W—__—_—__- 
We do not say that since, etc. — 1311372 YVI% xb: The 
Gemara’s conclusion here is to reject the principle that 
since one was negligent in one respect, he is considered 
negligent in a different respect. This seems to contradict 
an established halakhic principle that one is liable if one 
is initially negligent and then damage ultimately occurs 
by accident. Some explain that the principle of liability in 
cases that were initially an issue of negligence and ulti- 
mately damage occurs by accident applies only where 
he accident results from the initial negligence. In a case 
where the accident is completely unrelated to the initial 
negligence, such as the rotting of the cover mentioned 
here, this principle does not apply (Josafot, citing Riva). 
Some commentaries suggest a similar explanation, that 
he principle is invoked only where the accident would 
have been prevented had he not been negligent. In a case 
where the accident would have occurred regardless, even 
if the accident is with regard to the same type of event 
as the negligence, it does not apply and he is not liable 
(Sefer Hashlama; see Rif). A third answer given is that he is 
liable only if the accident was a somewhat common occur- 
rence that he could have anticipated, but otherwise he is 
not liable (Sefer Halttur; see Meiri). Yet others suggest that 
one is liable only if both the negligence and the accident 
relate to the same matter, but one’s negligence in one 
matter does not render him liable for an accident relating 
to another matter (Rabbeinu Avraham Av Beit Din, cited in 
Ra’avad and Rashba). 

A fifth explanation given is that this principle does 
not apply to Pit, since the Torah already limits the scope 
of the owner's responsibility in that one is exempt from 
damage caused by a pit to vessels. The Ra'avad himself, 
in his glosses on the Rambam, suggests that the entire 
passage is based on the assumption that one is exempt 
from liability for initial negligence that ultimately ends up 
as an accident. In his opinion, this is the reason that the 
Rif doesn't include this discussion or its conclusion, since 
the actual halakha would be that he is liable due to his 
initial negligence. 
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The Gemara rejects this: No; actually, the case is where the cover 
was appropriate for camels and appropriate for oxen, and it 
rotted from the inside. And as for what was difficult for you to 
explain: When it rotted from the inside, what should he have done, 
and shouldn't he be exempt? There is, nevertheless, a novelty in 
this ruling: It is necessary lest you say that he should have gone 
and knocked on the covering to ensure it was not hollow on the 
inside. Therefore, the mishna teaches us that he is not required to 
check to this extent. 


The Gemara suggests: Come and hear a proof from the continua- 
tion of the mishna: If he did not cover the pit appropriately and 
an ox or a donkey fell into it and died, he is liable. The Gemara 
clarifies: What are the circumstances? If we say that it is referring 
to where he did not cover it appropriately for oxen and did not 
cover it appropriately for camels, does it need to be said that 
he is liable? 


Rather, is it not a case where he covered it appropriately for oxen 
but not appropriately for camels? In this case, the following point 
needs clarification: If camels are commonly found there, he is 
negligent and should be liable. And if camels are not commonly 
found there, he is a victim of circumstances beyond his control. 
Rather, is it not a case where camels are commonly found there, 
and it rotted from the inside, and the mishna teaches that he is 
liable? Apparently, we do say that since he is negligent concern- 
ing the camels, he is considered negligent concerning the rotting, 
and he is therefore liable. 


They said in response: No; actually it is referring to where he cov- 
ered the pit appropriately for oxen but not appropriately for 
camels; and camels are commonly found there, and camels came 
and weakened the cover. And, subsequently, oxen came and fell 
in. And as for what was difficult for you to explain: It is obvious 
that he is liable, since he is clearly negligent, so what novelty is 
being introduced? The answer is that since he needs to cite the first 
clause of the mishna, i.e., where he covered the pit appropriately, 
he therefore cites the latter clause as well, i.e., where he did not 
cover it. 


The Gemara suggests: Come and hear a different proof from a 
baraita: With regard to an ox that was impaired by being deaf, or 
an ox that was an imbecile," or an ox that was very young, or a 
blind ox or an ox that is walking at night and unable to see, if it fell 
into the pit, he is liable. If the ox was of standard intelligence for 
its species and was walking in the day, the owner of the pit is 
exempt, since the ox should have been aware of the pit. The Gemara 
asks: But why is he exempt? Let us say that since he is considered 
negligent concerning a deaf ox, he is also negligent concerning 
an ox of standard intelligence. Rather, is it not correct to conclude 
the following principle from here: We do not say that since" he is 
negligent with regard to one matter, it is also considered negligence 
with regard to another matter, but he is held liable only for the 
damage actually attributable to his negligence? The Gemara affirms: 
Yes, conclude from the mishna that this is so. 


§ The mishna teaches: If a man was digging or widening a pit, and 
an ox passing by fell forward into it in fright due to the sound of 
the digging, he is liable. If it fell backward into the pit due to the 
sound of the digging, he is exempt. Rav says: The term forward 
means literally forward, and the term backward means literally 


backward, 


An ox that was deaf or an imbecile, etc. — ^d) Tei wn viw: 
The owner of a pit is liable only if the animal that fell in was deaf, 


HALAKHA 


daytime and fell into the pit, the owner of the pit is not liable 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 12:16; Shulhan 


an imbecile, very young, or blind, or if the incident occurred Arukh, Hoshen Mishpat 410719). 
at night. If an ox of standard intelligence was walking in the 
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and both this and that refer to where it fell into the pit itself, but 
nevertheless if it fell backward, he is exempt. 


The Gemara notes: Rav conforms to his line of reasoning, as 
Rav says: Damage classified as Pit for which the Torah obligates 
him to pay is referring specifically to damage caused by the pit’s 
lethal fumes, such as if an animal suffocates inside it, but not to 
damage caused by the impact of hitting the ground, for which 
he is exempt from paying compensation. Since the ox in this case 
fell backward on its back, the owner of the pit is exempt from 
paying compensation, as the ox wasn’t killed by the lethal fumes 
of the pit, but by the impact of the fall. 


And Shmuel says: If the ox fell into the pit, whether it fell 
forward or whether it fell backward, he is liable. 


The Gemara notes: Shmuel conforms to his line of reasoning, 
as Shmuel says: With regard to damage classified as Pit, the 
Torah holds one liable for damage caused by its lethal fumes, 
and all the more so for damage resulting from the impact of 
the fall. The Gemara asks: But according to Shmuel, what are 
the circumstances concerning which the mishna stated that if 
the ox fell backward" into the pit due to the sound of the dig- 
ging" that one is exempt? The Gemara answers: This applies, 
for example, where the ox stumbled on the pit, and then fell 
behind the pit" and was injured outside the pit. 


The Sages raised an objection to the opinion of Rav from a 
baraita: With regard to an animal that fell into a pit, whether it 
fell in forward or whether it fell in backward, he is liable. This 
constitutes a conclusive refutation of Rav. 


Rav Hisda said in explanation of how Rav’s opinion could 
accord with the baraita: Rav concedes in the case ofa pit on his 
own property’ that a person is liable even if the animal fell 
backward, because the owner of the animal can say to the owner 
of the pit: Whichever way you look at it, you are liable. If my 
animal died due to the lethal fumes, these are your lethal fumes. 
If it died on account of the impact, this is the impact of your 
land, and not the impact of land in the public domain, which is 
the typical case of Pit. 


Rabba said that this is how the baraita should be explained 
according to Rav: Here we are dealing with where the animal 
tumbled," i.e., where it began to fall on its face, and afterward 
tumbled and continued to fall on its back. In this case, he is 
liable because the lethal fumes, which were effective in injuring 
the animal, were also effective in killing it. 


Rav Yosef said: Here, in this baraita, we are dealing with dam- 
age to the pit that is caused by the ox." And what is the damage? 
The damage is that it contaminated the water in the pit, in which 
case the baraita states that it makes no difference if the animal 
fell forward and it makes no difference if it fell backward, since 
he is liable either way. 


Rav Hananya taught a baraita in support of the opinion of Rav: 
The verse states with regard to damage caused by a pit to an 
animal: “And an ox or a donkey fall therein” (Exodus 21:33), 
which is interpreted to mean that one is not liable unless the 
animal falls in the usual manner of falling. From here the Sages 
stated that if it fell forward due to the sound of the digging, he 
is liable, but ifit fell backward due to the sound of the digging, 
he is exempt, and both this case and that case refer to damage 
by a pit. 


NOTES 


But what are the circumstances, if the ox fell back- 
ward, etc. — 13) wand 127 97 KOK: According to 
this explanation of the Gemara, Rav and Shmuel 
disagree with regard to the precise interpretation 
of the word backward. Rav understands the term 
as relating to the ox, and therefore the distinction is 
between the ox falling forward on its face and falling 
backward. By contrast, Shmuel explains it as relating 
to the pit, meaning that if the ox fell forward into the 
pit, the pit's owner is always liable. According to the 
opinion of Shmuel, if the ox falls behind the pit rather 
than into it, the pit’s owner is exempt. 


The case of a pit on his own property - 723 
§mwra: Rabbeinu Hananel explains the scenario as 
one where a person gave permission for someone 
else's ox to enter his courtyard but did not renounce 
ownership of the courtyard or of the pit inside of it. 
The Rid rejects this explanation because it has been 
previously stated that the owner of the courtyard is 
responsible for any damage caused to the ox. There- 
fore, he explains that it is referring to a case where 
a person renounced ownership of his courtyard, but 
not of his pit. 


Where the animal tumbled — 3jaanaa: In other 
words, the ox initially fell face forward. Then, in the 
midst of its fall into the pit, it tumbled and landed 
on its back. Therefore, the owner of the ox claims 
that the ox could not stand up on its feet due to the 
lethal fumes in the pit, and this is what caused its 
eventual death. 


With damage to the pit by the ox — 1iwa ia *pra: 
In this case, the pit was damaged by the ox. The 
reason the owner of the pit is not liable for damage 
caused to the ox in the process is that the ox entered 
his courtyard without permission (Rashi). 


HALAKHA 


Fell backward due to the sound of the digging - 
TT Dipa vnb: If a person entered an existing 
pit to widen and deepen it, and an ox was standing 
at the edge and fell into the pit due to fright from 
the noise of the digging, whether the ox fell forward 
or backward, the owner of the pit is liable. This is 
the case even if the ox was clear-sighted and it fell 
during daytime, in accordance with the opinion of 
Shmuel (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
12:18; Shulhan Arukh, Hoshen Mishpat 410:31). 


Fell behind the pit - i373 sind bo»: If the ox 
was frightened from the noise of the digging and 
fell behind the pit, the owner of the pit is exempt 
since the damage was caused by land in the public 
domain, in accordance with the opinion of Shmuel 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 12:18; 
Shulhan Arukh, Hoshen Mishpat 410:31). 


BACKGROUND 
Due to the sound of the digging - 71371 bipn: 
A sudden loud noise can make a person stumble or 
swerve from his path and fall into a pit. The same is 
true for an ox that hears a sudden, loud noise without 
seeing the source of a noise, such as a digger inside 
a nearby pit. This type of noise is likely to shock the 
ox and cause it to fall into the pit. 


ATIP: BAVA KAMMA PEREK V: 53A 329 


This file may not be reproduced or distributed in any form without express permission from the publisher 


PERSONALITIES 


Rabbi Natan — jn a1; This refers to Rabbi Natan the 
Babylonian, who ascended to Eretz Yisrael and was one 
of the greatest tanna‘im during the generation prior to the 
redaction of the Mishna. He was the son of the Exilarch in 
Babylonia and a descendant of King David, the Jewish family 
with the noblest lineage. Due to his prominence as a Torah 
scholar and his noble lineage, he was named deputy to the 
Nasi of the Sanhedrin. He was also famous for his profound 
nowledge of civil law. He was known for his piety, and it 
is related that Elijah the prophet would appear to him. 

Rabbi Natan, together with Rabbi Meir, attempted to alter 
he procedure for choosing the Nasi of the Sanhedrin. This 
effort failed, and as punishment, it was decreed that Rabbi 
atan’s statements would not be attributed to him by name 
in the Mishna but would be introduced anonymously with 
he phrase: Some say (Horayot 13b). This decision was not 
always observed. Rabbi Natan edited a number of collec- 
ions of tannaitic pronouncements, and the tractate Avot 
DeRabbi Natan is named for him. Many Sages of the follow- 
ing generation were his students, the most prominent being 
Rabbi Yehuda HaNasi. 


HALAKHA 


The owner of the pit causes the damage - sjan bya 
Ay XP XPT: If an ox fell into a pit due to the sound of 
digging, the digger is exempt because his role in the dam- 
age was indirect. The owner of the pit is liable, since the 
pit directly caused the damage (Shulhan Arukh, Hoshen 
Mishpat 410:31). 


An ox that pushed another ox into a pit — nx qow iw 
nish ivan: In this case, an ox pushed another animal into a 
pit, and the animal died as a result. If the ox was forewarned, 
its owner pays half the value of the damage and the owner 
of the pit pays the other half. If the ox was innocuous, its 
owner pays one-quarter of the amount and the owner of 
the pit pays three-quarters. This applies even if the ox was 
fully grown and of standard intelligence for its species, since 
it is treated as if it fell at night. This ruling is in accordance 
with the opinion of Rabbi Natan and the alternative expla- 
nation in the Gemara. Nowadays, where the owner of an 
innocuous ox is exempt since the halakhot concerning fines 
are not in effect, as there are no longer ordained judges, 
some authorities maintain that the owner of the pit pays 
the entire amount. Others say that since the owner of the 
ox is liable in principle, despite the inability to collect this 
payment, the owner of the pit pays only three-quarters 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 12:19; Shulhan 
Arukh, Hoshen Mishpat 410:32, 37). 


NOTES 
The owner of the ox is liable — an iwy bya: Most com- 
mentaries explain that according to the first tanna of the 
baraita, the owner of the ox is liable to pay half, since his 
ox did not cause all the damage. The owner of the pit is 
completely exempt, since he isn't liable for damage caused 
by the pit unless the ox fell by itself, and not where it fell 
due to some other cause (see Josafot). By contrast, Rashi 
(see Rashba) understands that the owner of the ox pays the 
entire amount if the ox is forewarned, since he caused the 
damage to occur. 


That one performed half the damage, etc. - xe NT 
"31 Tay xp: Some early commentaries ask: If Rabbi Natan 
holds the owner of the pit liable for only half the cost of 
the damage, why should he pay more than his share? They 
answer that although he is responsible for only half the 
damage, nevertheless, the pit directly caused the actual 
injury, and the ox died as a direct result of the pit. Therefore, 
he is obligated to pay as if the ox fell on its own (Tosafot). 
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§ The Master said in the mishna: If it fell forward due to 
the sound of the digging, he is liable. The Gemara asks: But 
why is this so? Let us say that it is the sound of the digger that 
caused the animal to fall, and not the pit itself. The Gemara 
answers that Rav Shimi bar Ashi said: In accordance with 
whose opinion is this? It is in accordance with the opinion 
of Rabbi Natan,” who says: The owner of the pit causes the 
damage" by his digging, and anywhere that it is not possible 
to collect payment from this one who caused the fall, i.e., the 
digger, payment is collected from that one, i.e., the owner of 
the pit. This is because in any event, he bears responsibility for 
the hazard he created. 


As it is taught in a baraita: With regard to an ox that pushed 
another ox into a pit," the owner of the first ox is liable," and 
the owner of the pit is exempt. Rabbi Natan says: The owner 
of the first ox pays half the amount, and the owner of the pit 
pays half the amount. 


The Gemara clarifies Rabbi Natan’s opinion: But isn’t it taught 
in a baraita that Rabbi Natan says: If an ox pushed another ox 
into a pit, the owner of the pit pays three-quarters, and the 
owner of the first ox pays one-quarter? The Gemara resolves 
the contradiction: This is not difficult, as this second baraita is 
referring to an innocuous ox that pushed the second ox. There- 
fore, the owner of the ox that caused damage pays only one- 
quarter of the cost of the damage, which is half of the half for 
which he is responsible. By contrast, that other baraita is refer- 
ring to a forewarned ox that pushed a second ox. Consequently, 
the owner of the forewarned ox pays the full amount for which 
he is responsible, i.e., half the value of the total damage. 


The Gemara asks: And with regard to an innocuous ox, what 
does Rabbi Natan hold as to why this person pays one-quarter 
and the owner of the pit pays three-quarters? If he holds that 
this one, i.e., the ox, performed all the damage and the other, 
i.e., the pit, performed all the damage, then he should have 
ruled that this one pays half and that one pays half, since they 
are both fully responsible. Although the ox was innocuous, the 
owner is still liable to pay half the cost of the damage, as that is 
the liability incurred for an act of damaging by an innocuous ox. 


And if Rabbi Natan holds that this one, i.e., the owner of the ox, 
performed half the damage, and that one, i.e., the owner of 
the pit, performed half the damage," then the owner of the pit 
should pay half of the amount for which he is responsible, i.e., 
half the cost of the damage, and the owner of the innocuous ox 
should pay only one-quarter, which is half the amount for 
which he is responsible. As for the other remaining quarter, 
the injured party has no recourse to claim it, and loses it. Why, 
then, does Rabbi Natan hold that the owner of the pit pays for 
three-quarters of the damage? 


Rava said: Rabbi Natan is a judge and has plumbed the full 
depths of the halakha. Actually, he holds that this one per- 
formed all of the damage and that one performed all of the 
damage. And as for your difficulty, that this one should pay 
half and that one should pay half, that is not difficult. The owner 
of the ox pays only one-quarter, because the owner of the ox 
can say to the owner of the pit: How did my partnership 
with you in this situation help me? Even if my ox caused all the 
damage and none of the damage was caused by the pit, I would 
be required to pay only half the cost of the damage. Therefore, 
as we are partners in this situation, I should pay half of what I 
should have paid, which is one-quarter. You should pay the other 
half of what I should have paid, in addition to your share, since 
you would have had to pay full damages. 
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The Gemara adds: If you wish, say instead a different explanation: 
Actually, Rabbi Natan maintains that this one performed half 
the damage and that one performed half the damage. As for 
your difficulty with the fact that the owner of the pit should 
pay half and the owner of the ox should pay one-quarter, and 
the injured party loses the other remaining quarter, that is not 
difficult. This is because the owner of the killed ox can say to 
the owner of the pit: I found my ox in your pit. Consequently, 
I am assuming that you killed it. Therefore, concerning that 
portion of the payment that I can receive from the other, i.e., 
the owner of the damaging ox, I will receive it. Concerning that 
portion that I am unable to receive from the other individual, 
I will receive it from you. 


On the same subject, Rava says: If one left a stone at the opening 

of a pit" belonging to another person, and an ox came and stum- 
bled on it and fell into the pit, we have arrived at the dispute 

between Rabbi Natan and the Rabbis" concerning the division 

of responsibility between them. The Gemara asks: Isn’t this obvi- 
ous, since what is the difference whether the ox fell into the pit 

due to another ox pushing it or due to the stone? 


The Gemara answers: This ruling needed to be stated explicitly, 
lest you say that only there the owner of the pit can say to the 
owner of the ox who was responsible for the damage: If not for 
my pit, your ox would have killed the second ox anyway, in which 
case my pit was not the cause of the damage, but here, the owner 
of the stone can say to the owner of the pit: If not for your pit, 
what would my stone have done? If the ox would have stumbled 
on it, it would have simply fallen and gotten up, and I should be 
exempt. Therefore, Rava teaches us that this claim is not a valid 
one, because the owner of the pit can say in response to the owner 
of the stone: If not for your stone, the ox would not have fallen 
into the pit in the first place. 


§ It was stated: 


There is a dispute with regard to a case of an ordinary innocuous 
ox and a disqualified consecrated ox™" that gored another ox 
together. What is this case of an ox" that was consecrated and 
disqualified? It is a firstborn ox that became blemished and was 
consequently disqualified as an offering. Nevertheless, its initial 
consecration remains, and therefore it may not be redeemed. 
Consequently, the priest in possession of it is not liable to pay 
damages, since it is not classified as: The ox of another, as its status 
is not that of a non-sacred ox belonging to a person. Given this 
background, what is the liability of the owner of the non-sacred 
ox that gored together with it? Abaye says: He pays half the cost 
of the damage, whereas Ravina says: He pays one-quarter of the 
cost of the damage. 


HALAKHA 


An ordinary ox and a disqualified consecrated ox - iw) Tiw 
porpyad aps: In this case, a non-sacred ox and a disqualified 
consecrated ox that was not redeemed both gore together. If 
the non-sacred ox was innocuous, its owner pays half the cost of 
the damage. If it was forewarned, its owner pays the full amount 
of the damage, since the injured party cannot collect payment 
from a disqualified consecrated ox. This ruling is in accordance 


this ruling that if there are two individuals responsible for the 
damage and one of them fled or could not be made to pay, 
the entire amount is collected from the other (Ramah). Others 
(Mordekhai; Rosh) dispute this, maintaining that since both are 
liable for their actions, the one who is present is required to pay 
only his share of the damage (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 12:21; Shulhan Arukh, Hoshen Mishpat 410:37). 


with the opinion of Rabbi Natan. Some authorities derive from 


HALAKHA 

One left a stone at the opening of a pit - 5 by Jax mat 
‘wait: If one left a stone by the edge of a pit, and an animal 
came, stumbled on the stone, and fell into the pit and 
died, the one who placed the stone pays half the amount 
and the owner of the pit pays the other half. This ruling is 
in accordance with the opinion of Rabbi Natan (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 12:20; Shulhan Arukh, 
Hoshen Mishpat 410:33). 


NOTES 


We have arrived at the dispute between Rabbi Natan 
and the Rabbis, etc. - ^3) pay ja a7 NPN area: 
Therefore, according to the Rabbis, the owner of the stone 
pays the full cost of the damage, in Rashi’s opinion; or half 
of it, according to the other early commentaries. This is 
because he is liable for leaving his stone, his load, or his 
knife in the public domain (see 28b). The owner of the pit 
is exempt, since the sequence of events leading to the 
damage began with the stone (Rashi). 


NOTES §=—————————_- 
A disqualified consecrated ox — pwsypyat hips siw: This 
refers to an animal that was consecrated to be brought as 
an offering on the altar but subsequently was disqualified 
due to a blemish. Many early commentaries claim that it 
must refer to a case of a consecrated animal that became 
blemished, that had not yet been redeemed or that can- 
not be redeemed. The reason for this is that a consecrated 
animal that was blemished and redeemed is considered 
to be the property of its owner for all purposes, despite 
the fact it still retains a certain aspect of sanctity. Therefore, 
one would be required to pay damages on its account. 


What is this ox, etc. — 1311719) »N12: It appears that these 
words did not appear in the text of many early commen- 
taries, and they are attributed (see Tosafot) to Rav Yehudai 
Gaon, the author of the Halakhot Gedolot. In addition, it 
would seem that even those whose text does contain these 
words simply took his comment and inserted it into the text 
itself. This occurs in a number of other places in the Talmud, 
as well, where additional explanations of the savora’‘im and 
early geonim were inserted into the text. 
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NOTES 


An ox and a person that push a person or animal into a 
pit - vid 391W OK) Tw: The early commentaries explain 
hat this does not mean that someone pushed another per- 
son into the pit intentionally, since in that case, the owner of 
he pit would certainly not be liable (see Tosafot and Rashba). 
Rather, the case is where he pushed him without intending 
or him to fall into the pit. The Rid adds that the very fact 
hat it discusses an ox and a person jointly causing damage 
indicates that they both have equivalent status here. Just as 
an ox does not push someone with specific intention that he 
all into the pit, so too, the person in this case did not intend 
or the injured party to fall in the pit. The Rashba adds that 
according to this explanation, the four additional types of 
indemnity enumerated here are not to be interpreted in the 
usual sense. Generally, the four additional types of indemnity 
include pain, loss of livelinood, medical costs, and humiliation. 
The halakha is that one is exempt from compensation for 
humiliation if there was no intent, so it would not be paid 
in this case. Therefore, he explains that the four items are: 
Damage, pain, medical costs, and loss of livelihood, but not 
humiliation. Others say that this conclusion is unnecessary 
and the case involves a situation in which a person did push 
another intentionally but did not know that there was a pit 
nearby and did not have intention to push him into the pit 
(Shita Mekubbetzet). 


Concerning the damage, they are all liable - tn pp paw 
parm: Although it is derived from the verse that no com- 
pensation is paid for one who falls into a pit, this is only ifthe 
person dies. Compensation is paid by the owner of the pit for 
injuries sustained from the pit (Rashi). 


The man and the owner of the pit are exempt - 712) Dt 
mms: The owner of the pit is exempt because a pit does not 
render him liable for a person's death. The one who pushed 
him is exempt due to the halakhic principle that when one is 
liable to receive two different punishments for one action, he 
receives only the more severe of the two punishments, as in 
this case he is liable to receive the death penalty for this kill- 
ing. Furthermore, even if the scenario is such that he would 
not actually be put to death, such as where no warning was 
issued, he is nevertheless exempt from compensation, in 
accordance with Hizkiyya's principle that in cases where 
the death penalty is even a possibility, there is no monetary 
liability (Rashi). 


With regard to vessels and a disqualified consecrated 
ox — papan PD ww Dha pray: In this case, the term: A 
consecrated ox that is blemished, must refer to where it had 
also been redeemed (Tosafot). This is in distinct contrast to 
the term's usage at the beginning of the daf. 

Were it talking about an ox that is not redeemed, it would 
not satisfy the requirement of: “An ox of another,’ and both 
the person and the owner of the ox would be exempt. 
The Ra’ah agrees and notes that this is one of a number of 
examples where the same term is used multiple times with 
slightly different meanings. 
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The Gemara explains the dispute: Both this one, Abaye, and that 
one, Ravina, refer to a case where the ordinary ox was innocuous. 
This opinion stated by Ravina is in accordance with the opinion of 
the Rabbis that each party is responsible for only half the damage. 
Since the non-sacred ox was innocuous, its owner pays half the cost 
of the damage for which he is responsible, i.e., one-quarter of the 
total. And that opinion stated by Abaye is in accordance with the 
opinion of Rabbi Natan that each party in turn is responsible for 
all the damage. Consequently, since the non-sacred oxis innocuous, 
its owner pays half the total amount. 


If you wish, say instead that there is no dispute, and that both this 

one, Abaye, and that one, Ravina, state their opinions in accor- 
dance with the opinion of the Rabbis. This one, Ravina, is referring 
to where the non-sacred ox is innocuous, and so its owner pays half 
of a half, and that one, Abaye, is referring to where the non-sacred 

ox is forewarned, so its owner pays his entire share, i.e., half the 

total damage. 


There are those who say that there was another version of this 
dispute: Abaye says that he pays half the cost of the damage, and 
Ravina says: He pays the full cost of the damage. The Gemara 
explains their reasoning: Both this one and that one are referring 
to where the ox was forewarned. This one, Abaye, holds in accor- 
dance with the opinion of the Rabbis, that each one is responsible 
for half the damage, and so he pays his share of half the total cost 
of the damage. And that one, Ravina, holds in accordance with 
the opinion of Rabbi Natan, that each one is fully responsible for 
the damage, and when one perpetrator of the damage is exempt 
from payment, such as this case, the entire amount is collected from 
the other. 


If you wish, say instead that there is no dispute, and that both this 
one and that one hold in accordance with the opinion of Rabbi 
Natan. This one, Ravina, is referring to where the ox was fore- 
warned and the owner pays the full cost of the damage, and that 
one, Abaye, is referring to an innocuous ox, for which only half the 
cost of the damage is paid. 


§ Rava says: With regard to an ox anda person that push a person 
or animal into a pit," then concerning the damage that they 
caused, they, i.e., the man who pushed the person or animal, the 
owner of the ox, and the owner of the pit, are all liable" to pay the 
indemnity of damage. Concerning the four additional types of 
indemnity, which are loss of livelihood, pain, medical costs, and 
humiliation, and also with regard to the compensation for miscar- 
ried offspring, the person who pushed is liable, and the owner of 
the ox and the owner of the pit are exempt, since the Torah did not 
impose any obligation on them to pay these payments. 


With regard to the payment of ransom if it was a person who was 
pushed and killed, and also concerning the thirty shekels paid 
for a Canaanite slave who was killed, the owner of the ox is liable, 
and the man who did the pushing and the owner of the pit are 
exempt." With regard to vessels and a disqualified consecrated 
ox" that fell into the pit, the man who did the pushing and the 
owner of the ox are liable, and the owner of the pit is exempt. 


HALAKHA 


An ox and a person that push a person or animal into a 
pit - wid 1m7 ON Tiw: If an ox and a person jointly push 
another individual or an animal into a pit and cause damage, if 
the person did so unintentionally, then the person, the owner 
of the ox, and the owner of the pit divide between them the 
payment for the damage. With regard to compensation for 
miscarried offspring, where applicable, and the additional four 
types of indemnity, i.e, pain, humiliation, medical costs, and 
loss of livelihood, the one who did the pushing is liable and the 


owners of the ox and the pit are exempt. If it is a person who 
was pushed, the owner of the ox is liable to pay the ransom 
for a freeman or the fine if he is a Canaanite slave. The owner 
of the pit and person who pushed are exempt. If they pushed 
vessels or a disqualified consecrated ox, the one who pushed 
and the owner of the ox are liable, and the owner of the pit 
is exempt (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 6:16; 
Shulhan Arukh, Hoshen Mishpat 410:34—36). 
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Rava explains: What is the reason that the owner of the pit is exempt 
from liability for damage caused to a disqualified consecrated ox? Since 
the verse states with regard to a pit: “And the carcass shall be for 
him” (Exodus 21:34), it teaches that the obligation to pay damages is 
imposed only on the one to whom the carcass subsequently belongs, 
thereby excluding this case of a disqualified consecrated ox, where 
the carcass does not belong to him. In this case, it is prohibited to sell 
the carcass. The owner of the pit cannot derive benefit from it, and it 
no longer belongs to anyone, so the conditions written in the verse are 
not in effect. 


The Gemara asks: Is this to say that this matter was obvious to Rava? Is 
it not a dilemma that was already raised by Rava, as Rava asked: What 
is the halakha with regard to a disqualified consecrated ox that fell into 
a pit? Is this verse: “And the carcass shall be for him,” referring to the 
one to whom the carcass belongs, i.e., the owner of the pit, excluding 
this case where the carcass does not belong to him, and therefore the 
owner is exempt from paying for it? Or perhaps the verse “And the 
carcass shall be for him” comes to teach that the owner of the animal 
attends to, i.e., retains ownership of, the carcass, and the perpetrator of 
the damage pays him the difference? 


The Gemara answers: Initially, Rava was in doubt about the matter, but 
after he raised the dilemma, he then resolved it and concluded that the 
verse imposes liability for the cost of damage only on a person to whom 
the carcass belongs, excluding the case of a disqualified consecrated ox. 


The Gemara asks: Rather, from where does he derive the halakha that 
the owner attends to the animal carcass? The Gemara answers: He 
derives it from the verse: “And the carcass shall be for him” (Exodus 
21:36), stated with regard to Ox. The Gemara asks further: What did 
you see to determine that from the verse “And the carcass shall be for 
him,” stated with regard to Ox, you derive from it the halakha that the 
owner of the dead ox attends to the carcass, and from the verse “And 
the carcass belongs to him,” stated with regard to Pit, you derive from 
it the halakha that only the one to whom the carcass belongs pays 
damages? Why can't I reverse the derivations from each verse and say 
the opposite? 


The Gemara answers: It is reasonable that the exemption applies to 
the verse stated with regard to Pit, since the Torah also exempts one 
from paying for damage classified as Pit caused to vessels that fall into it 
and break. The Gemara challenges this answer: On the contrary, one 
could claim that the exemption applies to the verse stated with regard 
to Ox, since the Torah also exempted the owner from half the cost of 
the damage in the case of an innocuous ox. The Gemara responds: In 
any event, we do not find that the owner of the ox is exempt from 
compensation for the full cost of damage. By contrast, with regard to 
Pit, there are certain items for which a person is not liable at all. Therefore, 
it is logical to conclude that the Torah is more lenient in cases of Pit 
than of Ox. 


§ The mishna teaches: If an ox and its accoutrements, i.e., the vessels 
it was carrying, fell into the pit and the vessels were broken, or if 
a donkey and its accoutrements fell in and the accoutrements were 
torn, the owner of the pit is liable for damage to the animal caused by 
the pit, but he is exempt from liability for damage caused to the vessels, 
by Torah edict. The Gemara notes: The mishna is not in accordance 
with the opinion of Rabbi Yehuda, as it is taught in a baraita: Rabbi 
Yehuda obligates a person to pay for damage caused to vessels in cases 
of Pit. 


The Gemara explains: What is the reasoning of the Rabbis? Since the 
verse states: “And an ox or a donkey fall therein” (Exodus 21:33), it is 
inferred that it is specifically an ox, but not a person, for whose death 
the owner of the pit is liable. Moreover, one is liable for a donkey, but 
not vessels. By contrast, Rabbi Yehuda expounds the word “or” in the 
expression “an ox or a donkey” to include vessels. The Gemara asks: 
And how do the Rabbis explain the word “or”? 
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NOIES ——————————————— 
But birds would not be included — xb nidiy bax: The 
carcass of a bird does not cause impurity imparted by 
contact or carrying. Rather, the only impurity is caused by 
the carcass of a kosher species of bird as it is swallowed. 


An item that is not sacrificed on the altar does not 
render him liable - xb nan rah a77 Kw: Only cattle, 
sheep, goats, doves, and pigeons may be sacrificed on 
the altar, whereas other animals, even those that it is per- 
mitted to eat, may not be sacrificed. 


Vessels that fall into a pit - 112 dp: An opinion stated 
in the Jerusalem Talmud on this matter differs from that of 
he Babylonian Talmud, which exempts the owner of any 
ype of pit for damage caused to vessels. According to the 
opinion in the Jerusalem Talmud, a pit that is less than 
en handbreadths deep and merely causes damage does 
render its owner liable for the damage to vessels. Moreover, 
Shmuel’s opinion is cited that even if the pit is ten hand- 
breadths deep and is capable of causing death, its owner 
is exempt only if the vessels were destroyed by the fumes 
of the pit, such as through rotting. If the vessels broke due 
o the impact of the fall, the pit's owner is liable for them. 


HALAKHA 
Their shattering is their death — jnn x7 it Yaw: If 
a person digs a pit, and vessels fall into it and break, he 
is exempt, whether they were completely broken or just 
damaged (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
13:1; Shulhan Arukh, Hoshen Mishpat 410:21). 
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The word “or” is necessary to separate the cases of the ox and 

donkey. This indicates that if either falls in individually, the owner 

of the pit is liable. And how does Rabbi Yehuda derive the halakha 

to separate the cases in the verse? He derives it from the use of the 

singular form of the verb: “And an ox or donkey fall [venafal],” 
indicating that he is liable if even one animal falls. And the Rabbis 

maintain that the term and fall can also indicate many animals, as 

the use of the singular form ofa verb does not prove that the subject 

is necessarily singular. 


The Gemara now challenges both opinions: Say that the term “and 
fall” is a generalization, whereas the phrase “an ox or a donkey” is 
a detail. According to the principles of halakhic exegesis, when the 
Torah presents a generalization and a detail, the generalization 
includes only what is contained in the detail. Therefore, an ox and 
a donkey are indeed included, but anything else is not included. 


The Sages said in response: The following verse: “The owner of the 
pit shall pay” (Exodus 21:34), means that it then generalized again. 
The verses are structured according to the principle of halakhic 
exegesis of: A generalization, and a detail, and a generalization. 
According to this principle, you may deduce that the verses are 
referring only to items that are similar to the detail. In this case, 
just as the explicit detail is referring to animals, so too, all items 
included in the generalization must be animals. 


The Gemara now challenges this answer: If so, just as the explicit 
detail, i.e., the ox and donkey, is referring to items whose carcass 
renders a person ritually impure by contact or by carrying, so too, 
all items, i.e., all animals, whose carcass renders a person ritually 
impure through contact or by carrying, should be included in the 
halakhot of damage classified as Pit. But birds, whose carcasses do 
not render a person impure through contact or by carrying, would 
not be included." 


The Gemara answers: If so, let the Merciful One write only one 
detail, from which the exclusion of birds could be derived. The 
Gemara asks: Which detail should the Torah write? If it writes 
only an ox, I would say that an item that is sacrificed on the altar, 
such as an ox, indeed renders the owner of the pit liable, whereas 
an item that is not sacrificed on the altar does not render him 
liable." And if the Merciful One writes only a donkey, I would say: 
Those animals whose firstborn is sanctified, such as a donkey, as 
described in the Torah (Exodus 13:13), do indeed render their 
owners liable, but animals whose firstborn is not sanctified do 
not render them liable. Therefore, the Torah states both an ox and 
a donkey. 


The original difficulty therefore resurfaces: Why is the verse not 
expounded as a generalization, a detail, and a generalization, 
thereby excluding birds? Rather, the previous method of deriving 
liability for a pit must be rejected, and instead it should be derived 
as follows: The verse states: “And the carcass shall be for him” 
(Exodus 21:34), from which it may be inferred that anything 
subject to death is included. 


The Gemara asks: If this is the basis for liability for a pit, then 
both according to the Rabbis, who exclude vessels from liability 
based on another verse, and according to Rabbi Yehuda, who 
has amplified the halakha to include vessels," one could ask: Are 
vessels subject to death? Clearly, vessels cannot be subject to 
death. Why, then, is a separate source necessary to derive their 
halakhic status? The Sages said in reply: Vessels may also be 
considered subject to death in the sense that their shattering is 
tantamount to their death." 
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The Gemara continues to challenge this explanation: But according 

to Rav, who says: With regard to Pit, for which the Torah deems 

a person liable, it is only for damage caused by its lethal fumes, but 

not for damage caused by the impact of the fall, the following ques- 
tion may be raised both according to the Rabbis and according to 

Rabbi Yehuda: Are vessels capable of being broken by the lethal 

fumes, such that a verse is necessary to exclude them? The Sages 

said in reply: There is such a case concerning new vessels, which 

crack from the fumes. 


The Gemara asks further: But isn’t this verse: “And the carcass 
shall be for him,” necessary for that which Rava ruled, as Rava 
says: With regard to a disqualified consecrated ox that fell into a 
pit, the owner of the pit is exempt, as it is stated: “And the carcass 
shall be for him.” It is referring to a person to whom the carcass 
belongs, thereby excluding this person, to whom the carcass does 
not belong. Once a halakha has already been derived from this verse, 
it cannot be used as the basis for deriving a second halakha. 


Rather, the halakhot of liability for Pit must be derived from another 
source. The verse states concerning Pit: “He shall recompense 
money to its owners” (Exodus 21:34), thereby including any item 
that has an owner within the scope of liability. The Gemara chal- 
lenges this answer: If so, then even vessels and people should be 
included as well, which presents a difficulty for all opinions. 


The Gemara answers: This is why the verse states: “An ox,” but 
not a person; “a donkey,’ but not vessels. The Gemara asks: And 
according to Rabbi Yehuda, who amplifies the scope of liability 
to include vessels, granted that the term “an ox” is necessary, as he 
excludes people based on it, for which he is not liable. But with 
regard to the term “a donkey,’ what does he exclude based on it? 


Rather, Rava said: The term “donkey” stated with regard to Pit, 
according to the opinion of Rabbi Yehuda, and the term “sheep” 
(Deuteronomy 22:1), stated with regard to a lost item, according 
to the opinion of everyone (see Bava Metzia 27a) are difficult. 
There is no explanation for why they are stated. 


§ The mishna teaches: If a heresh ox or a shoteh ox or a katan 
ox fell into the pit, the owner of the pit is liable. The Gemara clari- 
fies: What is meant by the phrase: A heresh ox or a shoteh ox or a 
katan ox? If we say that it means: An ox belonging to a deaf-mute 
[heresh], an ox belonging to an imbecile [shoteh], or an ox belong- 
ing to a minor [katan], then it can be inferred that if it was an ox 
belonging to a halakhically competent adult, the owner of the pit 
would be exempt. What would be the reason for this exemption? 


Rabbi Yohanan says: Instead, it should be interpreted as: An ox 
that is impaired by being deaf," or an ox that is an imbecile, or an 
ox that is very young." 


NOTES 


An ox that is deaf [heresh] - 


wan xinw vw: In talmudic terms, 


An ox that is very young — op NTW iw: The early commentaries 


the word heresh when employed with regard to people refers to 
a deaf-mute. In those times, people who were deaf from a very 
young age almost always suffered severe cognitive developmen- 
tal problems, which rendered them halakhically incompetent. 
With regard to an ox, this presumably means a mentally impaired 
ox, though the commentaries note that it is not clear how this 
would be measured. 


are unclear as to how these matters should be defined, as there 
is no method for examining an ox to determine its intellect. In 
addition, it is unclear why an ox of substandard intelligence would 
not be included in the standard halakhot of liability, nor is there a 
definition of what is defined as a very young ox. Concerning the 
last point, the Meiri explains that a very young ox is one that has 
still not learned how to plow, since an ox that has been taught to 
plow is also taught how to avoid falling into a pit. 
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HALAKHA 


An ox that is of standard intelligence, etc. - npa ximw viw 
"131: One is not liable for the death of an animal that fell into 
his pit unless the animal suffered from an impairment that 
renders it incapable of avoiding a pit, or if an ordinary ox fell 
at night. If a mentally competent ox fell in the pit during the 
day, the pit’s owner is exempt, since the animal should have 
looked where it was going, as most animals do. With regard 
to compensation for damage, he is liable in any case where 
an animal falls into his pit. The Rema writes that according 
to the Ra’avad and the Rosh, if an animal of standard intelli- 
gence fell into a pit during the day, the owner is exempt from 
compensation for damage as well (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 12:16; Shulhan Arukh, Hoshen Mishpat 
410:19-20, 412:3). 


A person that fell into a pit - siab bow Dt: Ifa person fell 
into a pit in the public domain and died, the owner of the 
pit is exempt. If the person was merely injured, the owner of 
the pit is liable, even if the fall occurred during the day, since 
people do not usually pay attention to the path on which 
they walk (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 12:16; 
Shulhan Arukh, Hoshen Mishpat 410:20, 412:1). 
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The Gemara asks: But can it be inferred that if an ox that is of 
standard intelligence" fell into a pit, the owner of the pit would 
be exempt? 


Rabbi Yirmeya said: The mishna is speaking utilizing the style 
of: It is not necessary, and should be understood as follows: It is 
not necessary to state that if an ox that is of standard intelligence 
fell into a pit, that the pit’s owner is liable. But with regard to an ox 
that is deaf, an imbecile, or very young,” say that it was not due 
to the pit alone that it fell in, but its deafness caused it to fall in or 
its young age caused it to fall in, and the owner of the pit should 
be exempt. Therefore, it teaches us that he is liable in these cases 
as well. 


Rav Aha said to Ravina: But isn’t it taught in a baraita: If a living 

being that is mentally competent fell into a pit, the owner is 

exempt. What, is it not referring to an ox that is mentally compe- 
tent? Ravina said to him: No, it is referring to a person." Rav Aha 

challenges this response: If that is so, you should then infer that it 
is only for the injuries of a person who is mentally competent 

that he is exempt,” but if one is not mentally competent, is the 

halakha that he would be liable? But the term “an ox” is written 

in the Torah as causing liability, and not a person. 


Rava responded to Rav Aha: Rather, what does the term mentally 
competent mean? It is referring to a species that is mentally com- 
petent, and thereby includes all humans in the exemption from 
liability. Rav Aha said to him: But isn’t it taught in a baraita: If 
an ox that was mentally competent fell inside it, he is exempt. 


Rather, Rava said that Rabbi Yirmeya’s explanation should be 
rejected, and the mishna is referring specifically to an ox that is 
deaf," an ox that is an imbecile, and an ox that is very young, for 
which he is liable; but for an ox that is of standard intelligence, he 
is exempt. What is the reason? The reason is that the ox should 
have looked carefully while walking. Ifit did not, it is responsible 
for its own injury. The Gemara notes: That idea is also taught in a 
baraita: With regard to an ox that is deaf, an imbecile, or very 
young, blind, or that is walking at night and unable to see, if it 
fell into a pit, the pit’s owner is liable. But if the ox is of standard 
intelligence or is walking during the day, the pit’s owner is exempt, 
since normal behavior for oxen is that, ordinarily, they watch where 
they are going and avoid pits. 


BACKGROUND 


An ox that is deaf, an imbecile, or very young - npiv win iw 
19m: There are a number of cases where oxen may qualify as 
imbeciles. In addition to head injuries that might cause an 
animal brain damage, there are also contagious diseases that 
may lead to various kinds of nerve damage. Sometimes this 
can result in a form of degeneration, and in other instances it 


It is for the injuries of a person who is mentally competent 
that he is exempt - WodT X17 NY Ja OK: This appears to be a 
strong argument, since a mentally competent person is capable 
of watching where he walks, while someone who is mentally 
incompetent is incapable of walking cautiously. In fact, based 
on this logic Rava differentiates with regard to oxen between 
those that are of standard intelligence and those that are not. 
The Rosh explains that the argument that the injured party 


NOTES 


can induce animals to act in careless ways, making them more 
susceptible to danger and the possibility of falling into a pit. As 
for the category of a very young ox, some explain that this refers 
to calves that have not yet been trained to pull a plow. For this 
reason, they behave in a reckless manner and could thereby 
suffer harm from falling into a pit. 


should have looked carefully while walking is more applicable 
to animals, which, unlike people, look downward as they walk, 
and immediately become aware of a pit. 


An ox that is deaf, etc. — 15) Wan Km Tw: In the Jerusalem 
Talmud, it is similarly concluded that the mishna is character- 
izing the oxen themselves, not their owners. 
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MI S H N The halakha is the same whether concerning 

an ox" or whether pene any other ani- 
mal with regard to liability for falling into a pit," and with regard 
to keeping its distance from Mount Sinai" at the time of the receiv- 
ing of the Torah, when it was forbidden for any animal to ascend the 
mountain, and with regard to the payment of double" the principal 
by a thief, and with regard to the mitzva of returning a lost item," 
and with regard to unloading" its burden, and with regard to 
the prohibition of muzzling" it while threshing, and with regard 
to the prohibition of diverse kinds," and with regard to the 
prohibition against its working on Shabbat." 


And similarly, undomesticated animals and birds are subject to 
the same halakhot as domesticated animals. If so, why are all of the 
above halakhot stated in the Torah only in reference to an ox or a 
donkey? Rather, the reason is that the verse speaks of a common 
scenario, from which the other cases may be derived. 


G E M ARAĄA™ Gemara explains the sources for all of 


the halakhot enumerated in the mishna that 
apply to all animals. With regard to falling into a pit, it is written: 
“He shall recompense money to its owners” (Exodus 21:34), which 
means that any animal that has owners is included, as we men- 
tioned (see 54a). With regard to the requirement that animals keep 
their distance from Mount Sinai before the giving of the Torah, this 
is derived from the verse: “Whether it be animal or person, it shall 
not live” (Exodus 19:13), and an undomesticated animal [hayya] 
is also included in the term animal [ behema].' In addition, the word 


“whether” serves to include birds. 


With regard to the double payment of a thief, it is as we say in a 

halakhic exegesis of the verse: “For any matter of trespass” (Exodus 

22:8), that it is a general statement which includes any matter of 
negligence. With regard to the mitzva of returning a lost item, the 

verse states comprehensively: “For every lost thing of your brother” 
(Deuteronomy 22:3). With regard to the halakha of unloading a 

burden, derive it from a verbal analogy from the context of Shabbat, 
as the word donkey is employed in the context of unloading a burden 

(see Exodus 23:5), and the word donkey is employed in the context 

of the prohibition against having one’s animal perform labor on 

Shabbat (see Deuteronomy 5:14), and that verse is clearly referring 

to any animal. 


Whether an ox...with regard to falling into a pit - nya.. WW INK 
i373: The owner of a pit in the public domain is liable whether an 
ox, donkey, or creature from any other species of wild or domestic 
animals or birds fell into it (Rambam Sefer Nezikin, Hilkhot Nizkei 


Mamon 12:1). 


Payment of double -593 bwn: A thief is liable to pay double the 
value of what he stole, whether it is an animal, a utensil, or any other 
item of monetary worth (Rambam Sefer Nezikin, Hilkhot Geneiva 1:6). 


Returning a lost item — npag nag: One who finds a lost article 
belonging to a Jew is obligated to return it to its owner, whether it is 
an animal, money, or a utensil (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 14:1; Shulhan Arukh, Hoshen Mishpat 259:1). 


Unloading — 77°78: One who encounters another on the road and 
sees that his donkey, ox, or other type of domesticated or undomes- 
ticated animal is struggling under the weight of its load is obligated 
by the Torah to help unload it (Rambam Sefer Nezikin, Hilkhot Rotze'ah 
UShmirat HaNefesh 13:1; Shulhan Arukh, Hoshen Mishpat 272:1). 


HALAKHA 


Muzzling - maon: One who prevents an animal from eating from 
the ground while it works transgresses a negative mitzva, for which 
he receives lashes. In this regard, all domesticated and undomes- 
ticated animals are equivalent (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 13:2; Shulhan Arukh, Hoshen Mishpat 338:2). 


The prohibition of diverse kinds - obs: t is forbidden to 
crossbreed two diverse species, whether they are domesticated or 
undomesticated animals or sea creatures, aside from fish. It is also 
prohibited to have two animals of different species working together, 
such as having them both plow or pull a wagon. This prohibition 
applies to both two kosher animals, two non-kosher animals, or 
one of each. It appears from the Rambam that one receives lashes 
specifically for working a kosher animal and a non-kosher animal 
together (Rambam Sefer Zera‘im, Hilkhot Kilayim 9:1,7; Shulhan Arukh, 
Yoreh De'a 297:10). 


Shabbat — naw: It is forbidden to have one's animal work on Shabbat, 
whether a domesticated animal, an undomesticated animal, or a bird 
(Rambam Sefer Zemanim, Hilkhot Shabbat 20:1-2). 


NOTES 


Whether an ox — iW 4Mx: Having stated this 
halakha in reference to Pit, the mishna cites other 
cases that are also generalized to include all ani- 
mals within their purview. The halakhot presented 
in the mishna follow the order in which they 
appear in the Torah, with two exceptions: Falling 
into a pit, which is placed first since it is the subject 
of the tractate, and resting on Shabbat, which 
serves as the source for the other halakhot. 


And with regard to keeping its distance from 
Mount Sinai — »»D 7 nop: Concerning this 
type of matter, the Gemara. occasionally asks why 
it is stated. It seems to be merely of historical inter- 
est, and no longer relevant. In one location, the 
Gemara answers that the purpose of the discus- 
sion is simply to interpret the verses in the Torah 
properly (Yoma 5b; see Sanhedrin 15b). 


LANGUAGE 


An undomesticated animal [hayya] is included 
in the term animal [behema] - 713714 ha mm: 
The words hayya and behema are not interchange- 
able. The Sages proved from verses in the Torah 
that behema is a general term for domesticated 
animals, while hayya refers to certain kinds of wild 
animals (see Deuteronomy 14:4 and Rashi there). 
Based on this, behema is often used to mean a 
kosher, domesticated, animal, e.g., a cow or sheep, 
whereas a hayya is a kosher, undomesticated ani- 
mal, e.g., a deer or ram. These terms are also used 
to distinguish between non-kosher animals. A 
non-kosher domesticated animal, e.g., a horse or 
donkey, is a behema, and a non-kosher, undomes- 
ticated animal is a hayya. In modern usage, hayya 
is used in a more general sense, while behema 
often refers to domesticated animals. 
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NOTES 


The prohibition of diverse kinds for crossbreed- 
ing — Tya Dya: The Ra’avad notes that the 
Torah states: “According to its species” (Genesis 1:25), 
in reference to all animals, from which it is derived 
that each species is considered to be a separate 
entity that may not be crossbred with another spe- 
cies. According to some opinions, this was a mitzva 
given to Adam. Nevertheless, Genesis 1:25 cannot be 
used as a source for the halakha of crossbreeding, 
since there it is stated as a positive mitzva, whereas 
the mishna is referring to a prohibition, which carries 
the punishment of lashes. 


Cattle in the first version of the Ten Command- 
ments is a generalization, etc. - nivatt maga 
3) dbp nisiwxrn: In this case, the generalization 
and the detail are not stated in close proximity to 
each other in the Torah, and the principle of: A gen- 
eralization and a detail, is not generally invoked in 
such cases. Nevertheless, since in this case both con- 
texts essentially include the same content of the Ten 
Commandments and both versions were uttered 
simultaneously, they may be viewed as a single unit. 
Therefore, the corresponding verses are treated as if 
they were adjacent to each other (Josafot). 
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BAVA KAMMA ` PEREK V: 54B: AT p15 


With regard to the prohibition against muzzling an animal, men- 
tioned in the verse: “You shall not muzzle an ox while it is threshing” 
(Deuteronomy 25:4), derive it from a verbal analogy from the 
context of Shabbat, as the word “ox” is employed in the context of 
muzzling, and the word “ox” is employed in the context of the pro- 
hibition against having one’s animal perform labor on Shabbat (see 
Deuteronomy 5:14), and that verse is clearly referring to any animal. 


With regard to the prohibition of diverse kinds, if it is referring 
to the prohibition against using diverse kinds for plowing, due 
to which it is forbidden to plow with an ox and a donkey together 
(see Deuteronomy 22:10), derive it from a verbal analogy from 
the context of Shabbat, as the word “ox” is employed in the context 
of plowing with diverse kinds, and the word “ox” is employed in 
the context of the prohibition against having one’s animal perform 
labor on Shabbat (see Deuteronomy 5:14), and that verse is clearly 
referring to any animal. 


If it is referring to the prohibition of diverse kinds for cross- 
breeding," derive it from a verbal analogy from the context of 
Shabbat, as the term “your cattle” is employed in the context of 
crossbreeding animals (see Leviticus 19:19), and the term “your 
cattle” is employed in the context of the prohibition against having 
one’s animal perform labor on Shabbat (see Exodus 20:10), and 
that verse is clearly referring to any animal. 


The Gemara asks: And from where do we derive concerning Shab- 
bat itself that the words “ox” and “donkey” are referring to all types 

ofanimals? As it is taught in a baraita: Rabbi Yosei says in the name 

of Rabbi Yishmael: In the first version of the Ten Commandments 

it is stated: “Your manservant, your maidservant, nor your cattle” 
(Exodus 20:10), whereas in the second version of the Ten Com- 
mandments it is stated: “Nor your ox, nor your donkey, nor any 

of your cattle” (Deuteronomy 5:14). Now, aren’t an ox and a donkey 

already included in the category of: All animals, which are included 

in the term “cattle”? Why, then, were they specified? To teach you 

that just as with regard to the terms ox and donkey that are stated 

here, undomesticated animals and birds have the same halakha as 

them, so too, everywhere that an ox and donkey are mentioned, all 

types of undomesticated animals and birds have the same halakha 

as them. 


The Gemara asks: But why not say that the verses be expounded as 

follows: The term “cattle” used in the first version of the Ten Com- 
mandments is a generalization," and the phrase “your ox and your 

donkey” used in the latter version of the Ten Commandments is a 

detail. In the case of a generalization and a detail, the principles of 
halakhic exegesis dictate that the generalization includes only what 

is specified in the detail. Therefore, with regard to this subject, an ox 

anda donkey should indeed be included, but anything else should 

not be included. 


The Sages said in reply: In the phrase “nor any of your cattle” stated 
in the latter version of the Ten Commandments following the 
phrase “your ox and your donkey,’ it then generalized again. There- 
fore, the verse is structured as a generalization, and a detail, anda 
generalization. According to the principles of halakhic exegesis, you 
may deduce that the verse is referring only to items similar to the 
detail. Consequently, just as the items mentioned in the detail are 
clearly defined as animals, so too, all items included in the general 
term must be animals. 


The Gemara challenges the answer: But say instead that just as the 
items mentioned in the detail are clearly defined as an item, i.e., an 
animal, whose carcass renders a person ritually impure through 
contact or through carrying, so too, all items whose carcass ren- 
ders a person ritually impure through contact or through carrying 
should be included. But birds, whose carcasses do not render one 
impure through contact or through carrying, should not be included. 
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The Sages said in reply: If so, let the Merciful One write only one 
detail from which this could be derived. The Gemara asks: Which 
detail should the Merciful One write? If the Merciful One writes 
only an ox, I would say: An animal that is sacrificed on the altar, 
such as an ox, indeed renders the owner of the pit liable, whereas an 
animal that is not sacrificed on the altar does not render him liable. 
And if the Merciful One writes only a donkey, I would say: An 
animal whose firstborn is sanctified, such as a donkey, as described 
in the Torah (Exodus 13:13), does indeed render him liable, but an 
animal whose firstborn is not sanctified does not render him liable. 
Therefore, the Merciful One writes both an ox and a donkey. 


Consequently, there is no redundancy, and each detail is required 
for correctly deriving other halakhot. If so, the previous question 
resurfaces: Why are the verses not expounded such that the prohi- 
bition does not include birds? Rather, the term: “Nor any [vekhol] 
of your cattle,” should be understood as an amplification,’ 
encompassing any item that is even partially similar to the detail. 


The Gemara asks: But is it the case that anywhere that the Merciful 
One states the word “any [kol]” it is intended as an amplification?" 
But concerning tithes, where it is written “any [kol],” and yet 
we expound the verses with the method of a generalization 
and a detail, rather than using the method of amplification and 
restriction. 


This is as it is taught in a baraita concerning second-tithe money 
brought to Jerusalem: The verse states: “And you shall give the 
money for anything [bekhol] your soul desires” (Deuteronomy 
14:26), which is a generalization, followed by: “For oxen, or for 
sheep, or for wine, or for strong drink,’ which is a detail, and 
concludes with: “Or for anything [uvkhol] your soul asks of you, 
where it then generalized again. 


Therefore, the verse is structured as a generalization, and a detail, 
and a generalization. According to the principles of halakhic exege- 
sis, you may deduce that the verse is referring only to items similar 
to the detail. Consequently, just as the items mentioned in the 
detail are clearly defined as produce of produce, i.e., they grow from 
a parent organism, such as agricultural produce or animals, and they 
are grown from the ground," i.e., their sustenance comes from the 
ground, so too, it includes all things that are the produce of produce 
and are grown from the ground. It is evident from here that the 
method of a generalization and a detail is used in connection with 
the term “kol,” as opposed to interpreting it as an amplification. 


The Sages said in response: A distinction may be drawn between the 
term: “For anything [bekhol],” which is a generalization, and the 
term “any [kol]; as in: “Any of your cattle,” which is an amplifi- 
cation." And if you wish, say instead that the word “any [kol]” is a 
generalization as well, in addition to “for anything [bekhol].’ But 
this word “any,” written here, is an amplification. This is the case 
since it could have written: And your cattle, as it is written in the 
first version of the Ten Commandments, and instead it writes: 


“Nor any of your cattle.’ Learn from this that it is an amplification 


and encompasses other animals as well. 


The Gemara continues to analyze this matter: Now that you have 
said that the term “any [kol]” is an amplification, why do I need 
the words “your cattle,” stated in the first version of the Ten Com- 
mandments, and the terms “an ox or a donkey,’ stated in the latter 
version of the Ten Commandments? The phrase “and any of your 
cattle” already includes any animal. 


Items in the detail are defined as produce of produce and are 
grown from the ground - ypyp PATa yan IB WYN V: One 
may use second-tithe money brought to Jerusalem to purchase 


HALAKHA 


grow from the ground or that derive from items growing from the 
ground and that are suitable for people (Rambam Sefer Zera’im, 
Hilkhot Ma‘aser Sheni 7:3). 


only items similar to those specified in the Torah, i.e., foods that 


NOTES 


“Nor any of your cattle” is an amplification -— bo 
saD JAA: Some commentaries have asked: If this 
is so, shouldn't vessels be included in the prohibition? 
Why, then, is the injunction of resting one’s vessels on 
Shabbat a matter of dispute? They answer that resting 
and not performing prohibited labor on Shabbat is not 
a concept that is relevant to vessels. Therefore, with 
regard to vessels, one may not derive any principles 
from the halakhot of resting on Shabbat (Josefot Rab- 
beinu Peretz). 


“Any [kol]” is an amplification — x17 6129 bs: 
There are two similar methods employed in halakhic 
exegesis. One is known as: A generalization and a 
detail, and the other is known as: An amplification 
and a restriction. Although in principle all tanna’im 
accept both methods, in certain cases they disagree 
as to which one is preferable and some employ one 
method, while others employ the other. The method 
of exegesis based on a generalization and a detail is 
based on the fact that a general inclusive expression 
appears in the initial presentation of a halakha in the 
Torah followed by more specific examples that clarify 
which cases are included in the generalization. Occa- 
sionally these details are subsequently followed by 
another general expression, which yields the method: 
A generalization, a detail, and a generalization. In this 
case, the detail is meant to describe which types of cat- 
egories are included in the generalization, and any case 
similar to that of the detail is included in the halakha as 
well. According to the method: An amplification and 
a restriction, the latter case would be interpreted to 
include nearly all examples and exclude only cases that 
are entirely different from the specific, restrictive case. 


“For anything [bekhol]” is a generalization and “any 
[kol]” is an amplification - x123 bs xdoo Soa: The 
Gemara explains here that the expression “for any- 
thing that your heart desires” should be viewed as 
one single generalization. By contrast, the word “kol” in 
the phrase “and all [ko/] your cattle,” in the context of 
Shabbat observance, does not serve an essential role 
in the verse. Therefore, its purpose must be to include 
additional cases to which the halakha applies. 
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HALAKHA 


It is permitted for a person to plow and pull with any of 
them- tn Dy IAW DINK: It is permitted for a person and an 
animal to work together, as the prohibition applies only to 
two heterogeneous animal species (Rambam Sefer Zera’im, 
Hilkhot Kilayim 9:10; Shulhan Arukh, Yoreh De‘a 297116). 


NOTES 

| have equated them concerning resting - YAPI anya: 
Some commentaries ask the following question: If they are 
equated concerning resting, then shouldn't the halakha of 
unloading, which is derived from the halakhot of Shabbat, 
also apply only to animals and not to humans? Why, then, 
is it taught that a mitzva exists to unload a burden from a 
person as well? The commentaries answer that there is no 
requirement in the halakha of unloading for one to unload 
the burden of another person. Rather, it is a separate rab- 
binic obligation that stems from the concept of loving a 
fellow Jew and performing acts of kindness for him (Tosefot 
Rabbeinu Peretz). 


Perek V 
Daf55 Amuda 


NOTES = ———____—__- 
Ask me if...is stated, etc. — 13) WK] OX KW: The 
straightforward understanding is that Rabbi Hiyya bar 
Abba, who was predominantly an expert in halakha, said 
that he was not sufficiently proficient in the biblical text 
to remember the exact wording of each verse. He advised 
Rabbi Hanina ben Agil to consult with an expert in aggada, 
who expounded on all the verses in the Bible, to answer 
his question. Several commentaries explain this passage 
homiletically, since they find it difficult to accept that Rabbi 
Hiyya bar Abba was not familiar with such an important 
verse in the Torah. Others explain that the question was 
whether the version of the Ten Commandments in Exodus 
is what was written on the tablets that were broken, and 
which was actually uttered by God, or whether the version 
in Deuteronomy is the primary one, which was uttered by 
God. Rabbi Hiyya bar Abba then responded that no one, 
including himself, knows what was on the tablets that were 
broken (Riaf; see Penei Yehoshua). 
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The Sages said in response: Each of these terms is required. The term 
“ox” can be used to derive the halakha with regard to the prohibition 
against muzzling, as the word “ox” is employed in the context of 
muzzling, and the word “ox” is employed in the context of the 
prohibition against having one’s animal perform labor on Shabbat. 


The term “donkey” can be used to derive the halakha with regard 
to the halakha of unloading a burden, as the word “donkey” is 
employed in the context of unloading a burden (see Exodus 23:5), 
and the word “donkey” is employed in the context of the prohibi- 
tion against having one’s animal perform labor on Shabbat (see 
Deuteronomy 5:14). 


The term “your cattle” can be used to derive the halakha with 

regard to the prohibition of diverse kinds, as the term “your cattle” 
is employed in the context of crossbreeding animals (see Leviticus 

19:19), and the term “your cattle” is employed in the context of the 

prohibition against having one’s animal perform labor on Shabbat 

(see Exodus 20:10). 


The Gemara asks: If so, that this redundancy is the source for extend- 
ing the prohibition of diverse kinds, then it should be prohibited 
even for a person to plow together with an ox or another animal. 
Why, then, did we learn in a mishna (Kilayim 8:6): It is permitted 
for a person to plow and pull with any of them,” indicating that 
the prohibition relates only to animals? 


Rav Pappa said: The Sages of Paphunya know the reason for this 
matter, and who are these Sages? Rav Aha bar Ya'akov, who resided 
in Paphunya. The reason is that the verse states: “You shall not 
perform any labor, neither you, your son, your daughter, your slave, 
your maidservant, your ox, your donkey, any of your animals, or the 
stranger residing within your city gates, that your manservant and 
your maidservant may rest as well as you” (Deuteronomy 5:14), 
as if to say: I have equated people with animals only concerning 
resting” on Shabbat, but not with regard to another matter. 


Having discussed some differences between the two versions of 
the Ten Commandments, the Gemara now discuses a related 
matter: Rabbi Hanina ben Agil asked Rabbi Hiyya bar Abba: For 
what reason is the word good not stated in the first version of 
the Ten Commandments, whereas in the latter version of the Ten 
Commandments, 


in the context of the mitzva to honor one’s parents, the word good 
is stated there: “In order that it shall be good for you” (Deuter- 
onomy 5:16)? Rabbi Hiyya bar Abba said to him: Before you ask 
me why the word good is stated, ask me if the word good is actually 
stated" there or not, since I am not sufficiently proficient in my 
knowledge of the biblical verses to remember the precise wording, 
and I do not know’ if the word good is stated there or not. Go 
to Rabbi Tanhum bar Hanilai, who was commonly found at the 
academy of Rabbi Yehoshua ben Levi, who was an expert in 
aggada. Perhaps he heard something from him on this matter and 
can answer your question. 


Since | do not know, etc. — 131 41i gw: During talmudic 
times, every Jewish male child learned the Bible, and most 
knew the Bible almost by heart. Nevertheless, not all of the 
Sages continued to study the Bible in a consistent and in-depth 


BACKGROUND 


and thoroughly involved in this field. Among the Sages, there 
were masters of aggada who were greatly engaged in the study 
of the Bible and aggadic midrash, to the extent that they had 
virtually perfect recall of anything in the Bible. 


fashion. Rabbi Hiyya bar Abba was primarily a master of halakha 
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Rabbi Hanina ben Agil went to him and asked him. Rabbi Tanhum 
said to him: I did not hear anything on this matter from Rabbi 
Yehoshua ben Levi himself. But this is what Shmuel bar Nahum, 
the brother of the mother of Rav Aha, son of Rabbi Hanina, said 
to me, and some say it was the father of the mother of Rav Ahai, son 
of Rabbi Hanina: It does not mention the word good in the first 
tablets, since they were ultimately destined to be broken" after the 
Jews made the Golden Calf. 


The Gemara asks: And even if it had mentioned the term good, and 
they were ultimately destined to break, what of it? Rav Ashi said: 
If this term had been mentioned in the first tablets, all good would 
have, God forbid, ceased from Israel once they were broken. There- 
fore, only the second version, which was written after the breaking of 
the tablets, contains the word good, so that there would always be 
good for the Jewish people. 


Rabbi Yehoshua says: If one sees the letter tet in his dream, it is a 
good sign for him. The Gemara asks: What is the reason? If we say 
that it is because the word good [tov] is written in the Torah and 
begins with the letter tet, then one could say instead that it is an allu- 
sion to the verse: “And I will sweep it with the broom [vetetetiha 
bemate’ateh] of destruction” (Isaiah 14:23), which also contains the 
letter tet several times but is referring to punishment. The Gemara 
answers: We mean that when someone sees one fet in his dream, it is 
a good sign, but this latter verse contains several. 


The Gemara asks: This latter statement is problematic, as even accord- 
ing to this explanation, one can say that a single letter tet alludes to 
the verse: “Her filthiness [tumatah] is in her skirts” (Lamentations 
1:9), which begins with the letter tet. The Gemara answers: We mean 
that when one sees the letter tet together with the letter bet in his 
dream, it is a good sign for him, as the word tov is written with both. 
The Gemara asks further: According to this, say that it alludes to the 
verse: “Her gates are sunk [tave’u] into the ground” (Lamentations 
2:9), which begins with the letter tet followed by the letter bet. 


Rather, it is not merely because it is the first letter of the word good 
[tov] that it is considered a good omen. Since the Torah initially 
introduces the letter tet in a context of good, with the word good 
[tov] itself, it is a good omen. As from the word bereshit, the first 
word in the Torah, until the verse: “And God saw that the light was 
good [tov]” (Genesis 1:4), the letter tet is not written anywhere. 


And Rabbi Yehoshua ben Levi says: If one sees a eulogy [hesped]" 
in his dream, it is an allusion that in Heaven they had pity [hasu] on 
him and saved him [peda’uhu] from actually being eulogized. The 
Gemara notes: This statement applies specifically when he actually 
saw the word: Eulogy [hesped], in writing. 


§ The mishna teaches: And similarly, undomesticated animals and 
birds are subject to the same halakhot as domesticated animals. Reish 
Lakish says: Here Rabbi Yehuda HaNasi taught a ruling from the 
Tosefta that illustrates the statement that birds and undomesticated 
animals are also subject to the prohibition of diverse kinds: A cock, a 
peacock [tavvas],' and a pheasant [ufasyonei]" are diverse kinds 
with respect to each other, since this halakha applies to birds as well. 


The Gemara asks: Isn’t this obvious; what novelty is stated here? Rav 
Haviva said: The novelty here is because they are reared together." 
Lest you say: Since they are reared together, they are essentially one 
species, and not considered diverse kinds. Therefore, it teaches us 
that they are actually separate species, and the halakhot of diverse 
kinds do apply to them. 


HALAKHA 


Because they are reared together — "177 312 13779 Dn: The 
prohibition of diverse kinds applies to any two species of domes- 


are similar to each other and are reared or even mingle with each 
other (Rambam Sefer Zera‘im, Hilkhot Kilayim 9:4; Shulhan Arukh, 


ticated animals, undomesticated animals, or birds, even if they  Yoreh De‘a 297:6). 


NOTES 

Since they were ultimately destined to be broken — 
anwb p20) Yin: The tablets are called: “A work of 
God” (Exodus 32:16), as they were written by God Himself. 
Since God knows all that will occur even though human 
beings have free choice, He did not use the term good 
with reference to the tablets, due to His foreknowledge 
that they would be shattered following the incident of 
the Golden Calf. 


If one sees a eulogy [hesped] - 1597 myiyy: There is a 
clear connection between the sound of the Hebrew word 
hesped, eulogy, and the Hebrew terms in the Gemara has 
and peda'uhu, they had pity. ..and saved him. The word 
hesped can even be seen as a type of acronym. According 
to Rashi, this is referring to a case in which he sees this 
word, alone, in his dream. 


LANGUAGE 
Peacock [tavvas] - pw: Apparently from the Greek term 
for peacock, taws, taos. According to the Targum Yonatan 
(| Kings 10:22), the name for this bird in the Bible is tuki. 


Pheasant [pasyonei] — 131p3: From the Greek paoravóç, 
phasianos, meaning pheasant. 


BACKGROUND 

A cock, a peacock, and a pheasant - npp DID Diane: 
These three birds are all members of the Phasianidae 
family, but each one belongs to a different genus of 
the family: The rooster is a member of the Gallus genus, 
the peacock of the Pavo genus, and the pheasant of 
the Phasianus genus. Despite the differences between 
them, their overall form and behavior shows that they 
are closely related, and they even mate with one another 
when placed together in captivity. 


Peacock in flight 


Pheasant 


Rooster 
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HALAKHA 

The domestic goose and the wild goose, etc. — 18 mN 
"9019377: If one group of animals within a species inhabits the 
wilderness and another group inhabits populated areas, it is 
permitted for them to be crossbred and to work together. A 
domestic goose and a wild goose are separate species, and 
so the prohibition of breeding diverse kinds applies to them 
(Rambam Sefer Zera'im, Hilkhot Kilayim 9:5; Shulhan Arukh, 
Yoreh De'a 29777). 


Two species that live in the sea — Daw D 13W: A person 
is flogged for crossbreeding a male and female of different 
species, whether they are domesticated animals, undomes- 
ticated animals, birds, or even two species of sea creatures, in 
accordance with the opinion of Reish Lakish (Rambam Sefer 
Zera‘im, Hilkhot Kilayim 9:1; Shulhan Arukh, Yoreh De‘a 297:1). 


NOTES 
The beak of [koeih] — mY 1p: Rashi explains that in reference 
to a goose, the term koeih means beak, whereas in reference 
to a camel, it means neck. In the Arukh, the word in the 
text is kakei, which the author understands to refer to the 
neck. Rabbeinu Hananel has the same text as the Arukh, but 
explains kakei as referring to its thighs or legs. 


One who crossbreeds two species that live in the sea - 
Daw mma IW wayan: Tosafot cite a midrash from which it 
appears that fish cannot be crossbred, and the only relevant 
component of the prohibition relates to working two dif- 
ferent species of fish together. If this is correct, then the 
discussion in this Gemara, which clearly mentions cross- 
breeding, must be referring to sea creatures other than fish. 
One opinion cited in Tosafot suggests emending the text so 
that the discussion of the Gemara concerns a person who 
drives a wagon with two species of fish, and not one who 
crossbreeds them. 


According to its species...according to its species — 
aiga...amynad: There is a tannaitic dispute as to whether the 
prohibition of diverse kinds applies to the descendants of 
Noah. The dispute hinges on the question whether the term: 
According to its species, as mentioned in Genesis (1:21), is 
equivalent to a mitzva that each species must remain sepa- 
rate and not mix together, or just a statement by God that 
they should issue forth in that manner. The halakhic conclu- 
sion is that the verse is not stating a mitzva. According to 
Tosafot, even if that verse is not expounded as a mitzva, it can 
still serve as the source to teach details of the prohibition of 
diverse kinds, in which the Jewish people are commanded. 
The Ra’avad suggests that the phrase: According to its spe- 
cies, indicates only that a positive commandment exists, 
and the verbal analogy demonstrates that a prohibition 
also exists. 
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Following the discussion of the prohibition of diverse kinds as it 
relates to birds, Shmuel says: The domestic goose and the wild 
goose" are diverse kinds with respect to each other and are not 
one species. Rava bar Rav Hanan objects to this: What is the 
reason? If we say it is because the beak of" this one is long and 
the beak of that one is short, if that is so, then with regard to a 
Persian camel and an Arabian camel, where the neck of this one 
is thick and the neck of that one is thin, they should indeed be 
considered diverse kinds with respect to one another. Clearly, 
though, the camels are in fact two variants of a single species. 


Rather, Abaye says: That is not the reason, but rather another 
difference exists between the domestic goose and the wild goose, 
concerning the male: With regard to this type, i.e., the wild goose, 
its testicles are visible from the outside, and with regard to that 
one, i.e., the domestic goose, its testicles are inside. Rav Pappa 
said that another difference exists between them, concerning the 
female: This one, i.e., the wild goose, releases only one egg in its 
ovary and later releases another, and that one, i.e., the domestic 
goose, releases several eggs at once in its ovary. Consequently, they 
are not considered to be the same species. 


In connection with the prohibition of diverse kinds, Rabbi Yirmeya 
says that Reish Lakish says: One who crossbreeds two species 
of creatures that live in the sea" is flogged for transgressing the 
prohibition of crossbreeding diverse kinds. The Gemara asks: 
What is the reason, i.e., where is there an allusion to this in the 
Torah? Rav Adda bar Ahava said in the name of Ulla: It is derived 
from a verbal analogy between the term: “According to its species 
[leminehu]” (Genesis 1:21), referring to animals living on dry land, 
and the same term: “According to its species [leminehu]” (Genesis 
1:25)," referring to sea creatures. In the same way that the former 
may not be crossbred, similarly, the latter may not be crossbred. 


BACKGROUND 


The domestic goose and the wild goose — 737 MNI MATMY: 
Today, these two types of birds are treated as one species. The 
wild goose is classified as the Anser anser, also known as the 
greylag goose, and the domestic goose is classified as the Anser 
anser domestica. Although the differences between them are 
not always apparent, they do differ in several ways, such as in 
their appearance, voice, and behavior. In terms of their appear- 
ance, they differ in color, as the wild goose is usually gray and 
the domestic goose white, and the neck of the domestic goose 
is shorter than that of the wild goose. 

Another difference is that the male organ of the wild goose 
is more recognizable than that of the domestic goose. As for 
laying eggs, the wild goose lays fewer eggs than the domestic 
goose, which can lay more than ten eggs at a time. 


Greylag goose 


Sy 


Domestic goose 


A Persian camel and an Arabian camel — xban xDD xo 
tyr: This refers to different breeds of camels. The Persian cam- 
els were bulkier and heavier. They were used as work animals, 
for carrying and, at times, for plowing, in place of oxen. The Ara- 
bian camels used by the wanderers of the desert were generally 
lighter in build and had a thinner neck than the Persian breed. 


Camel plowing 
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The Sage Rahava raises a dilemma: With regard to one who 
drives a wagon on the seashore with a goat and a shibbuta,"* 
a certain species of fish, together, pulled by the goat on land and 
the fish at sea, what is the halakha? Has he violated the prohibition 
against performing labor with diverse kinds, in the same way 
that one does when plowing with an ox and a donkey together, or 
not? The two sides of the question are as follows: Do we say that 
since the goat does not descend into the sea and the shibbuta 
does not ascend onto the land, they are not working together at 
all, and so he has not done anything forbidden? Or perhaps, since 
in any event, he is now driving the wagon with both of them, he 
thereby transgresses the prohibition? 


Ravina objects to this: But if that is so that one is liable, then if a 
person joined wheat and barley together in his hand and sowed 
the wheat in Eretz Yisrael and the barley outside of Eretz Yisrael, 
where the prohibition of diverse kinds does not apply to seeds, 
so too he should be liable. Clearly, however, they are two distinct 
regions, and the seeds are not considered to be mixed together. 


The Sages said in response to this objection: How can these 
cases be compared? There, in the case of planting diverse kinds 
of seeds, it is specifically Eretz Yisrael that is the location subject 
to this obligation, whereas outside of Eretz Yisrael is not a 
location subject to this obligation. Here, by contrast, in the case 
of the person driving a wagon, both this location, i.e., the land, 
and that location, i.e., the sea, are locations subject to this obliga- 
tion. Consequently, if one works together two different species 
either on the land or in the sea, he is liable. Therefore, the question 
is a valid one. 


HALAKHA 
One who drives with a goat and a shibbuta - xpya yayan 
bIDW1: It is prohibited to pull a wagon by means of both a 
land animal and a sea creature together, such as by means 
of a goat and a fish. One does not receive lashes for doing 
so, since this matter was not resolved (Rambam Sefer Zera’im, 
Hilkhot Kilayim 9:8; Tur, Yoreh Dea 297). 


BACKGROUND 
Shibbuta — xwa: This is a large fish, the Barbus grypus 
from the Cyprinidae family, which is found in the larger riv- 
ers of Babylonia. Even today it is called by a similar name in 
Arabic, b Lè, shabbat. It is an edible fish that can reach up 
to 1.5 m in length. Due to its size and strength, it is possible 
to use it to pull a wagon, leading to the Gemara’s question. 
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This chapter dealt with two main subjects, the completion of the halakhot of Goring 
and the halakhot of Pit. 


Continuing a discussion in the previous chapter about compensation, this chapter 
concludes that in a situation of uncertainty with regard to the measure of liability 
of one who causes damage, one follows the principle that the burden of proof rests 
upon the claimant. Based on this, if an ox gores a pregnant cow and a dead fetus is 
subsequently found at its side, the owner of the cow must bring proof that the miscar- 
riage was directly caused by the goring in order to receive compensation. Similarly, if 
an innocuous pregnant cow gored, although the fetus is considered to be part of the 
cow that caused damage, payment is not collected from the proceeds of the sale of the 
fetus unless proof is brought that the cow was still pregnant at the time of the goring. 


Another topic explored in this chapter concerns one who brought his own animal 
or a movable item into the courtyard of another, and damage was caused either to 
the animal who entered the courtyard, or to the owner of the courtyard. In this case, 
the halakha is that the owner of the courtyard is not responsible for safeguarding 
the property of one who enters his courtyard unless he obligates himself to do so. 
Similarly, one who enters another’s property with permission is not responsible for 
damage caused to the property of the owner of the courtyard unless he obligates 
himself to this effect. If damage is caused by an animal through goring, eating, or 
trampling, or if the animal itself is injured, if the one responsible for the damage 
explicitly obligated himself to compensate the other for it, he must do so. If he had 
not explicitly obligated himself, he is exempt from liability. If one entered another’s 
courtyard without permission and damage was caused, the owner of the courtyard 
is exempt from liability for damage caused by his property; but the one who entered 
without permission is responsible for any damage caused by his possessions. All of 
these halakhot apply only to damage caused by property. By contrast, one who causes 
damage himself is liable, unless it was completely accidental. 


Another topic raised in the Gemara concerns compensation paid for miscarried 
offspring. The halakha is that this payment is not applicable unless an individual 
intended to injure his friend and instead struck a pregnant woman, causing her to 
miscarry. The compensation for miscarried offspring is generally given to the father 
of the fetus even if he is not married to the mother at that time. If the father dies, the 
money is given to his heirs. In a case where he has no heirs, such as in the case of a 
convert, the one responsible for the damage does not have to pay damages. 


Most of this chapter focused on the halakhot of Pit. The digger of a pit is liable for 
damage caused by it ifhe dug the pit on property that does not belong to him and if 
he did not cover or seal it properly. The Sages had a tradition stating that a pit must 
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be a minimum of ten handbreadths deep in order for the pit’s owner to be liable 
for the death of any animals that fall inside. If the pit was partially filled with water, 
the owner is liable even if the pit is less than ten handbreadths deep. No minimum 
measurement exists with regard to the digger’s responsibility for injuries caused by 
the pit, and the digger would consequently be liable in every case. Excluding depth, 
there is no specific form or structure that determines liability. Any hole dug in the 
ground with the minimum depth of ten handbreadths qualifies as a pit. 


In a case where a death occurs due to a pit, one is liable only for animals, not for 
people, that die. Even concerning animals, the owner is liable only if the death 
occurred at specific times, such as at night; or if it occurred with specific animals, 
such as a very young animal or one of substandard intelligence for its species; or if 
the pit’s covering was insufficiently strong for that particular animal and as a result it 
fell into the pit. Although the owner of the pit is liable for damage caused to animals 
and humans, he is not liable for damage caused to vessels, including those that were 
attached to the animals at the time of the fall. 


With regard to the reason for liability for damage that occurs in a pit, it is concluded 
that liability stems from both the actual impact of hitting the ground as well as from 
the exposure to fumes during the fall itself. 


One who digs a pit or owns the pit has responsibility for covering a pit properly, and 
he is liable for damage incurred. If the pit is owned jointly by two partners, if each 
one individually dug a part of the pit in a manner that was sufficient to cause damage, 
both of them are liable. If the damage was caused because the pit was not covered 
appropriately, the last partner who attended to the pit is responsible. 


The Gemara used this last discussion as a springboard to describe other scenarios 
where damage is caused by multiple parties. For example, in the case of an ox that 
pushes another ox into a pit, the Gemara concluded that the owner of the belligerent 
ox and the owner of the pit are considered to be liable. Concerning compensation, 
the halakha is that if one of the partners cannot pay, the entire sum is collected 
from the other partner. 


Although the Torah mentions specifically an ox or donkey that falls into a pit, the 
halakha applies to any animal. In fact, it is stated that the principle that all animals 
are included in a halakha, even if the Torah mentioned specific animals, applies to 
many other areas of halakha as well, such as animals working on Shabbat, the mitzva 
of returning lost items, unloading or loading an animal with a heavy burden, and the 
prohibition of diverse kinds. The only reason the Torah specifically mentions an ox 
and a donkey as examples is that they are more commonly found in the scenarios 
described in the verses. 
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If a man causes a field or a vineyard to be eaten and 
he set his animal loose and it consumed in the field of 
another, the best of his field and the best of his vineyard 
he shall pay. 

(Exodus 22:4) 


Ifa fire breaks out and catches in thorns, so that a stack 
of grain, or standing grain, or the field is consumed, the 
one who kindled the fire shall pay compensation. 


(Exodus 22:5) 


This chapter concludes the discussion of the halakhot of damage caused by one’s 
possessions. The chapter focuses on two topics that are adjacent in the Torah: 
Damage caused by Eating and Trampling, and damage caused by Fire. 


Even though several of the halakhot of Eating and Trampling have been addressed in 
previous chapters, there are many fundamental issues that have not yet been clarified. 
One of these is the extent to which the owner of the animal is liable. Is he required to 
pay in every case, or is he exempt if he has safeguarded his animal adequately? What 
is considered adequate safeguarding of an animal? Similarly, the Gemara discusses 
whether or not he can pass the responsibility for safeguarding an animal to another. 


Another issue that is examined in this chapter is how to evaluate the amount of 
damages that must be paid to the injured party. If an animal eats or tramples a 
particular item, it is clear how much damage was caused. But if an animal tramples 
part of a field in which the produce is not yet fully grown, there are several possible 
ways of assessing the damage caused. Is the value of the trampled furrow assessed in 
isolation or as part of the entire field? Is it assessed by the current value of the crop 
or by its future potential value? 


With regard to damage caused by Fire, there are several issues that require investi- 
gation. Since fire is not a possession, it is clear that the liability for damage lies with 
the one who caused the fire. At times, it can be difficult to determine who that 
person is, as in a case where many people together create a fire or where one person 
instructs another to transport fire, either as a coal or as a torch. The Gemara must 
also determine liability when the wind causes the damage by blowing fire. 


Another question discussed in this chapter: If one takes all due precautions and care, 
is he exempt from liability for damage caused by fire? If so, what kinds of precautions 
and care are considered sufficient? 


The Gemara also explores which items generate liability for the person who caused 
the fire that damaged them. Is one liable only for plants or also for earth and stones? 
There is also a halakha learned through tradition, supported by most of the tanna’im, 
that one is liable to compensate the injured party only for items that were visible, e.g., 
the stack of grain and standing grain mentioned in the verse (Exodus 22:5). One is not 
liable to compensate him for items that were concealed and that were subsequently 
destroyed by fire. With regard to this tradition, the Gemara asks whether it applies in 
every case or only in cases of negligence. Furthermore, does it include items that are 
normally concealed in a certain place or only items that are not expected to be there? 
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MISHNA™: ecase o one who brought’ his floc et 


sheep into the pen and locked the door 

before it in a manner that is appropriate, and despite this sheep 
went out and caused damage in another person’s field by eating 
produce or trampling it, the owner is exempt, since he safeguarded 
the animals appropriately. If he did not lock the door before the 
sheep in a manner that is appropriate, and sheep went out and 
caused damage, the owner is liable, since his negligence led to 
the damage. 


If the owner locked the door appropriately but the wall of the pen 
was breached at night," or bandits breached it, and sheep subse- 
quently went out and caused damage by eating or trampling, the 
owner of the sheep is exempt" from liability. If the bandits them- 
selves took the sheep out of the pen and the animals subsequently 
caused damage, the bandits are liable. 


If the owner left the animal in the sun, causing it to suffer, or if he 
conveyed it to a deaf-mute, an imbecile, or a minor, who are not 
able to safeguard it, and the animal went out and caused damage, 
the owner is liable because he was negligent. 


If the owner conveyed the animal to a shepherd to care for it, the 
shepherd enters in his place and is responsible for the damage. 


If the animal fell into a garden and derives benefit from produce 
there, its owner pays for the benefit that it derives and not for other 
damage caused. If the animal descended into the garden in its usual 
manner and caused damage there, its owner pays for what it dam- 
aged. How does the court appraise the value of the damage when 
the owner pays for what it damaged? The court appraises a large 
piece of land with an area required for sowing one sea of seed [beit 
se'a]™ in that field, including the garden bed in which the damage 
took place. This appraisal includes how much it was worth before 
the animal damaged it and how much is it worth now, and the owner 
must pay the difference. The court appraises not only the garden bed 
that was eaten or trampled, rather the depreciation in value of the 
bed as part of the surrounding area. This results in a smaller payment, 
as the damage appears less significant in the context of a larger area. 


Rabbi Shimon says: This principle of appraisal applies only in a 
case where the animal ate unripe produce; butifit ate ripe produce, 
the owner pays the value of the ripe produce. Therefore, if it ate 
one se‘a of produce, he pays for one sea, and if it ate two sea, he pays 
for two se‘a. 


G E M ARA The Gemara clarifies the definition of lock- 


ing the door in a manner that is appropriate. 
The Sages taught: What is considered locking in a manner that is 
appropriate, and what is considered locking in a manner that is not 
appropriate? If one locked the door such that it is able to withstand 
a typical wind without collapsing or opening, this is considered a 
manner that is appropriate, whereas if he locked the door such that 
it is unable to withstand a typical wind, this is considered a manner 
that is not appropriate. 


HALAKHA 


One who brought sheep into the pen 


etc. - 15) byn vb }X¥ Daian: In a case where one locks his 
sheep in a pen that is strong enough to withstand a typical 
wind, but nevertheless sheep escape and cause damage, the 
owner is exempt from liability. If the pen is not strong enough 
to withstand a typical wind, the owner is not considered to have 
safeguarded them appropriately, and if sheep escape and cause 
damage he is liable (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 


and locked the door, Was breached at night - mba 7y): If the wall of the pen 
was strong and it was breached at hight or bandits broke into 
it, the owner of the sheep is exempt for the damage caused 
by his escaping sheep, even if he is aware that the fence was 
broken, since he is not required to pursue them at night. If it was 
broken during the day, the owner is required to pursue the flock 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 4:1; Shulhan Arukh, 
Hoshen Mishpat 396:2). 


42; Shulhan Arukh, Hoshen Mishpat 396:1). 


NOTES 


One who brought - D3371: Josafot explain that this chap- 
ter concludes the discussion with regard to the primary 
categories of damage relating to animals by discussing 
the halakhot of Eating and Trampling. Tosafot explain 
that since the previous chapter discussed the case of an 
ox falling into a pit, it then continued with the category 
of Pit, and only now does the Gemara return to issues 
concerning damage caused by animals. In addition, the 
case of securing the sheep properly inside the pen is a 
natural continuation of the question of whether or not one 
covering a pit did so appropriately, which was discussed 
in the previous chapter. The Meiri writes that the main 
topic of this chapter concerns the halakhot of Fire, but 
first it concludes the topic of damage caused by animals. 


Or bandits breached it...he is exempt - Px% ix 
I.. op): Although the wording suggests that the 
main point of this halakha is the exemption from liabil- 
ity for the owner of the sheep, it was not necessary to 
state this, as the case is one where he locked it properly; 
otherwise he would be liable for that initial negligence. 


Therefore, the reason this halakha is stated in the mishna 


is to indicate that even bandits are exempt if they broke 
down the fence without taking out the sheep. At most 
hey were the indirect cause of the damage by allowing 
he sheep to escape, but this is not an offense for which 
one is liable to pay compensation, as explained later. 


Beit se'a — AD Ma: Generally in rabbinic parlance this 
erm refers to an area required for planting one sea of 
seeds, which is an area of fifty by fifty cubits. Therefore 
Rashi understands that the calculation is based on the 
depreciation in value of land of this size, despite the fact 
hat one animal is not capable of eating all the produce 
contained within this area. Tosafot (58b) write that in this 
case, it is logical to interpret the term beit se‘ as referring 
o the area in which one sea of produce grows, which a 
single animal would certainly be capable of eating. Accord- 
ing to this interpretation, the main point of the mishna is 
hat the value of the produce itself is not assessed directly 
but rather relative to the depreciation of the land on which 
it grew, although the Gemara does not state the specifics 
of how the appraisal is performed. 


BACKGROUND 
Beit se'a — TxD ma: A beit se'a is an area of fifty by fifty 
cubits, which is 576 sq m according to Rav Hayyim Na'e, 
and 830 sq m according to the Hazon Ish. 
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HALAKHA 

The owner tied it with reins, etc. -^3 nYpina vwa iwp: 
n a case where the owner of an ox secured it properly with a 
ether and locked the gate, but the ox nevertheless escaped 
and caused damage, if it is an innocuous ox, the owner pays 
half damages, but if it is an ox that was forewarned, he is 
exempt, since he secured it appropriately. Similarly, if the 
ox causes damage categorized as Eating or Trampling, he 
is exempt from liability, in accordance with the opinion of 
Rabbi Yehuda (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
7:1; Shulhan Arukh, Hoshen Mishpat 396:1). 
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Rabbi Mani bar Patish said: Who is the tanna who taught with 
regard to animals that are forewarned that it is sufficient for the 
owner to provide only reduced safeguarding? Since the mishna 
deals with damage categorized as Eating or Trampling, for which 
all animals are considered forewarned, it must be in accordance 
with the opinion of Rabbi Yehuda, as we learned in a mishna 
(4sb): Ifthe owner of an ox tied it with reins" to a fence or locked 
the gate before it in a manner that is appropriate, but neverthe- 
less the ox went out and caused damage, whether the animal is 
innocuous or forewarned the owner is liable because this is not 
considered sufficient precaution to prevent damage; this is the 
statement of Rabbi Meir. 


The mishna continues: Rabbi Yehuda says that if the ox is innocu- 
ous the owner is liable even if he safeguarded it appropriately, 
since the Torah does not limit the required safeguarding for an 
innocuous animal. But if the ox is forewarned, the owner is 
exempt from payment of damages, as it is stated in the verse 
describing the liability for damage caused by a forewarned animal: 
“And the owner has not secured it” (Exodus 21:36), and this ox 
that was tied with reins or behind a locked gate was secured. 
Rabbi Eliezer says: A forewarned ox has no sufficient safeguard- 
ing at all other than slaughtering it with a knife. According to this 
mishna, only Rabbi Yehuda maintains that reduced safeguarding 
is sufficient to render exempt from liability the owner of an ox that 
is forewarned. 


The Gemara answers: You can even say that the mishna is in 
accordance with the opinion of Rabbi Meir, who holds that the 
owner ofa forewarned oxis liable even if he provides only reduced 
safeguarding. Although animals are considered forewarned with 
regard to Eating and Trampling, one cannot apply to them a 
halakha stated with regard to an animal that is forewarned with 
regard to Goring. The halakha is different with regard to Eating 
and Trampling since the Torah limited the required standard of 
safeguarding for them. As the amora Rabbi Elazar says, and 
some say it was taught in a baraita: There are four matters for 
which the Torah limited their required standard of safeguarding, 
and these are: Pit, and Fire, Eating, and Trampling. 


Where does the Torah limit the required standard of safeguarding 
with regard to the category of Pit? As itis written: “Ifa man shall 
open a pit, or ifa man shall dig a pit and not cover it, and an ox 
or a donkey fall therein, the owner of the pit shall pay” (Exodus 
21:33). One can infer: But if he covered it, he is exempt from 
liability, even though it is possible that the pit would become 
uncovered in the future. 


Where does the Torah limit the required standard of safeguarding 
with regard to the category of Fire? As it is written: “The one 
who kindled the fire shall pay compensation” (Exodus 22:5), 
which is interpreted to mean that one is exempt from liability 
unless he acts in a manner that is similar to actively kindling the 
fire in another's property by being negligent. 


Where does the Torah limit the required standard of safeguarding 
with regard to the category of Eating? As it is written: “Ifa man 
causes a field or vineyard to be eaten, and he set his animal loose, 
and it feed [uvi’er] in the field of another” (Exodus 22:4). This 
indicates that the owner does not bear liability unless he acts in 
a manner that is similar to causing his animal to feed there, by 
being negligent. 


Where does the Torah limit the required standard of safeguarding 
with regard to the category of Trampling? As it is written: “If a 
man causes a field or vineyard to be eaten, and he set his animal 
loose [ veshilah], and it feed in the field of another” (Exodus 22:4). 
This indicates that the owner is not liable unless he acts in a 
manner that is similar to setting his animal loose. 
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And it is taught in a baraita: With regard to the term veshilah: 
This is referring to damage by Trampling, and similarly, the verse 
states: “That send forth [meshalehei| the feet of the ox and the 
donkey” (Isaiah 32:20). With regard to the term uvi‘r: This is 
referring to damage by Eating, and similarly, the verse states: “As 
one consumes with the tooth, until it be all gone” (1 Kings 14:10). 


Evidently, the reason for the owner’s liability is specifically that 
he acted in a manner that is similar to setting the animal loose 
or causing it to feed. One can infer: But if he did not act in such 
a manner, even if he provided only reduced safeguarding, he is 
not liable. 


Rabba said: The wording of the mishna is also precise, as it taught 
the halakha specifically with regard to sheep. This raises the ques- 
tion: Since we have been dealing with cases involving an ox in all 
the previous mishnayot, then let this mishna also teach the halakha 
with regard to an ox. What is different in this mishna that it 
teaches the case of sheep? Is it not because the Torah limited its 
requirements specifically with regard to the safeguarding against 
damage that is more likely to be caused by sheep, i.e., caused by 
Eating and Trampling, since sheep are unlikely to gore? If so, the 
wording of the mishna is in accordance with the opinion of Rabbi 
Meir, who holds that a reduced level of supervision is sufficient only 
with regard to Eating and Trampling, but not Goring. 


The Gemara rejects this: One can not necessarily derive from the 
wording of the mishna that it is in accordance with the opinion of 
Rabbi Meir. Perhaps the mishna specifically uses the case of sheep 
to teach the opinion of Rabbi Yehuda, because if it would have 
used an example of an ox here, one might have thought that it also 
includes damage caused by Goring, about which it is not written 
in the Torah that reduced supervision is sufficient. Therefore, the 
mishna specifically uses the example of sheep, to indicate damage 
caused by Eating and Trampling, about which it is written that 
reduced supervision is sufficient. And it teaches us that only with 
regard to Eating and Trampling, for which animals are considered 
forewarned from the outset, is reduced supervision sufficient 
according to the opinion of Rabbi Yehuda. The Gemara concludes 
that this is a valid reading of the mishna and one may learn from it 
that the mishna may even be in accordance with the opinion of 
Rabbi Yehuda. 


§ It is taught in a baraita that Rabbi Yehoshua said: There are 
four matters in which one who commits an offense concerning 
them is exempt from liability according to human laws but liable 
according to the laws of Heaven" and it would be proper for 
him to pay compensation, and the cases are as follows: One who 
breaches a fence" that stood before another’s animal, thereby 
allowing the animal to escape; and one who bends another’s 
standing grain before a fire so that it catches fire; and one who 
hires false witnesses to testify; and one who knows testimony in 
support of another but does not testify on his behalf. 


The Gemara clarifies each of the cases listed in the baraita. The 
Master says: With regard to the case of one who breaches a 
fence that stood before another’s animal, what are the circum- 
stances? If we say it is speaking of a stable wall" that would not 
have fallen by itself, the one who breached it should also be liable 
according to human laws, at least for the damage caused to the 
wall. Rather, here 


A stable wall - xa bis: If one breaches a wall that was enclos- 
ing another's animal, and the animal escapes and causes damage, 
the one who breaches the wall is liable for the damage caused. 
The Rema writes, citing the Ra’avad, that he is not liable for the 


HALAKHA 


Rema also cites the opinion of the Jur that he is exempt even 
for compensating the owner of the animal if it becomes lost 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 4:2; Shulhan Arukh, 
Hoshen Mishpat 396:4). 


damage caused by the animal unless he actively led it out. The 


NOTES 


Liable according to the laws of Heaven - ‘73 2m 
paw: The wording used by the Jerusalem Talmud and 
the Tosefta is: Heaven does not pardon until they pay. 
Apart from the moral aspect involved, it also has practi- 
cal significance, since if the injured party seizes the per- 
petrator's assets as compensation, he may keep them 
in lieu of damages. Sefer Hashlama says that whoever 
is morally culpable but does not pay is disqualified as a 
witness. The Meiri holds that the perpetrator is actually 
iable to pay, and that for this reason he is disqualified 
o bear witness until he pays. 


One who breaches a fence, etc. — 131173 Y 11971: The 
damage resulting from this is that the animal escaped. 
evertheless, since the one who breached the fence 
was merely the indirect cause of this, he cannot be held 
egally accountable (Rashi). Others explain the damage 
o be that which the animal subsequently causes, for 
which the one who breaches the fence bears moral 
responsibility (Rambam). 
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HALAKHA 


An unstable wall - sip bis: If one breaches an unstable 
wall before another's animal, and the animal escapes and 
causes damage, then by human laws the one who breached 
the wall is exempt from liability for the damage and for the 
wall, but by the laws of Heaven he is liable. According to 
the Rambam, by human laws he is liable for the damage to 
the wall (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 4:2; 
Shulhan Arukh, Hoshen Mishpat 396:4, and see Sma there). 


One who bends another's standing grain, etc. - 95137 
3) iwanbw inap: If one bends the standing grain of another 
toa place where fire can reach it with a typical wind, and it 
catches fire, he is liable. If one bends it to a place where the 
fire cannot reach it in a typical wind, and the fire reaches it, 
he is exempt according to human laws, but liable according 
to the laws of Heaven (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 14:14; Shulhan Arukh, Hoshen Mishpat 418:1). 


Was stated in the case of a concealed item — Wank jy: 
One does not receive compensation for a concealed item 
damaged by fire. If one sees a fire spreading toward the 
standing grain of another and covers the grain, thereby 
causing financial loss to the owner, he is exempt according 
to human laws but liable according to the laws of Heaven 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 14:14; Shulhan 
Arukh, Hoshen Mishpat 418:16). 


One who hires false witnesses — 1p ty 3w: One who 
hires false witnesses to testify on his behalf, and thereby 
receives payment that was not due him from another, is obli- 
gated to return what he received (Rambam Sefer Shofetim, 
Hilkhot Edut 17:7; Shulhan Arukh, Hoshen Mishpat 32:2, and in 
the comment of Rema). 


Rather, for the benefit of another — many xbx: One who 
hires false witnesses to enable another to receive money 
not due him is exempt according to human laws but liable 
according to the laws of Heaven (Rambam Sefer Shofetim, 
Hilkhot Edut 17:7; Shulhan Arukh, Hoshen Mishpat 32:2). 


One who knows testimony in support of another - »7#97 
ivanb mtv: One who witnesses an event is obligated to 
testify in court concerning what he saw, whether there is 
another witness with him or he is alone (Rambam Sefer 
Shofetim, Hilkhot Edut 1:1; Shulhan Arukh, Hoshen Mishpat 
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Rather, it concerns a single witness - “ma xdx: A single 
witness who knows testimony that would benefit another in 
a monetary matter and does not testify is exempt according 
to human laws but liable according to the laws of Heaven 
(Rambam Sefer Shofetim, Hilkhot Edut 17:7; Shulhan Arukh, 
Hoshen Mishpat 28:1). 
ma Kyy 
NOTES 


An unstable wall - sayy bis: Opinion is divided among the 
early commentaries as to whether one is liable to pay for the 
wall. Rashi apparently holds that one is exempt from liability 
because the wall was about to fall in any event. The Rambam 
maintains that he is liable for damage to the wall even accord- 
ing to human laws, unless the situation was such that there was 
a mitzva to demolish it, in which case he would be also morally 
exempt. According to the Rosh, he is liable for damage to the 
wall in all cases, even if it was exceedingly fragile, and even 
where there is a mitzva to demolish it. 
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the baraita is speaking of an unstable wall" that was about to fall 
and break in any event, and so his action did not actually cause any 
loss to the owner. 


The Master says: With regard to the case mentioned in the baraita 
of one who bends another’s standing grain" before a fire, what are 
the circumstances? If we say that the baraita is referring to a case 
where the fire would reach the bent grain in a typical wind, let him 
also be liable for the damage according to human laws. Rather, it 
must be a case where the fire could reach the bent grain only in an 
atypical wind. Therefore, he is exempt according to human laws, 
and, since the grain was destroyed due to his action, he is liable 
according to the laws of Heaven. 


And Rav Ashi offered an alternative explanation and said: The 
baraita was stated in the case of a concealed item;" in other words, 
this person did not bend the grain toward the fire but bent it over 
another item in order to conceal it. One is not liable to pay restitu- 
tion for concealed items damaged by fire. Therefore, when this 
person bent the grain over an item, he caused indirect damage 
to the owner of that item because he made it into a concealed 
item that was subsequently damaged by fire, and the owner cannot 
reclaim his loss. 


The Master says: With regard to the case mentioned in the baraita 
of one who hires false witnesses, ™ what are the circumstances? 
If we say that he hired them for his own benefit, in order to extract 
payment from another, he is required to reimburse that person 
with money, and he is liable according to human laws for receiving 
money under false circumstances. Rather, the case is one where he 
hired false witnesses for the benefit of another." In such a case the 
injured party cannot sue the other litigant, since the latter did not 
hire the witnesses, nor can he sue the person who hired them, since 
that person received no personal benefit. 


‘The baraita teaches: And one who knows testimony in support of 
another" but does not testify on his behalf is exempt from liability 
according to human laws but liable according to the laws of Heaven. 
With what circumstances are we dealing? If we say that the case 

involves two people who could testify, and their evidence would 

render the other party liable to pay, it is obvious that each of them 
is liable according to the laws of Heaven; he has committed a trans- 
gression by Torah law: “Ifhe does not utter it, then he shall bear 
his iniquity” (Leviticus 5:1). Therefore, it is unnecessary for the 

baraita to mention this case. 


Rather, the case of the baraita concerns a single witness, ™ whose 
testimony is not sufficient to render another liable, and to which the 
transgression of Torah law consequently does not apply. Neverthe- 
less, a litigant can be forced to take an oath based on the testimony 
of a single witness, and refusal to take this oath would obligate the 
litigant to pay. Therefore, the witness has caused an indirect loss and 
is liable according to the laws of Heaven. 


The Shiltei HaGibborim understands that according to Rashi 
and Tosafot one is morally accountable for damage to the wall. 
Even if there is a mitzva to demolish it, nevertheless, since there 
are animals there, the mitzva would not be applicable. In a 
similar vein, the Meiri writes that since the one who demolished 
the wall intended to cause damage and not to perform a mitzva, 
he is morally accountable. 


One who hires false witnesses — 3w "Iv T3iw7: According to 
Tosafot, this is specifically referring to someone who hires them, 
but if he merely instructs them, he is not even morally account- 


able, since he did not perform any action at all. The Shakh and 
he Ketzot HaHoshen note that although he is morally exempt 
rom monetary payment, it is still reprehensible to incite others 
o commit a transgression. 


Rather, it concerns a single witness - 1m3 KN: When the 
erm testimony is used in the Torah, it is referring to the tes- 
imony of two witnesses, as by Torah law there is no halakhic 
obligation for a single witness to testify at all. He nevertheless 
as a moral duty to testify, as this is no different than any other 
act of kindness. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


DDS Mey A p29) KPR AMD AM 
axb nwiyg Caw) ivan moun 
yA TVI- NK NPA NKUN F 

TAW 9712 D OTN 


NATA 293 NAT DD PT NPNT 
ya IM OTK yA Ws - WAN 
iow 


DIN Wa TWIT Ny MwA KDKT 
am DTS ID NOS - [RY MW 
Dy ya 


709 - VAN NN MVD KPKT 


DID 17D AM OTK PT 


xO) ATT MS TI MAVIN 
-APAY 7 ba zoo) apn 
DRIK ONIN [PTA IN VNA 

OYE TS IM OTN TS WS 


KDDS IT] NSH NBME NPD PIS 
KY D ow ta xem IA > 
wo yw xp ae 


wm - SAN NTA wa MB YET 
Pay TD XP} arnt PEN 
pow xp pom xb mony ya 


È 


ma - 2 ivan Sw ingp 9227 
KONT KYT TI KD KNT 
xb 1) DOW YTD AND ANY N 

È yown xp oh 


The Gemara asks: And is there nothing else, i.e., is there no 
other case in which one is exempt according to human laws but 
liable according to the laws of Heaven? But there is such a case. 
And before citing several cases that are not written in the baraita 
the Gemara presents a mnemonic device: One who performs; 
with poison; and an agent; another; is broken. The Gemara 
returns to the first case: One who performs labor with water of 
purification," which was meant to be used to purify one rendered 
ritually impure by a corpse, thereby rendering the water unfit for 
use, or who performs labor with the red heifer of purification,’ 
invalidating the animal for use as an element of the purification 
ritual, is exempt according to human laws, since the damage he 
caused is not evident, but liable according to the laws of Heaven, 
as he caused a financial loss. 


The Gemara adds: But there is the following halakha: With regard 
to one who places poison" before another’s animal, and the 
animal eats it and dies, he is exempt according to human laws, 
since the animal caused its own death, but liable according to the 
laws of Heaven. 


The Gemara adds: But there is the case of one who sends an 
exposed flame in the hand of a deaf-mute," an imbecile, or a 
minor, and the fire spreads, causing damage; he is exempt 
according to human laws but liable according to the laws of 
Heaven. 


The Gemara adds: But there is the case of one who frightens 
another" without touching him, but causes him injury; he is 
exempt according to human laws but liable according to the laws 
of Heaven. 


The Gemara adds: But there is the case of one whose jug broke in 
the public domain and he did not remove the broken pieces," or 
one whose camel fell and he did not stand it up again. Rabbi Meir 
deems the owner of jug or of the camel liable for the damage 
thereby caused to others, and the Rabbis say that he is exempt 
according to human laws but liable according to the laws of 
Heaven. Since there are so many other cases, why did Rabbi 
Yehoshua claim in the baraita that there are only four cases when 
one is exempt according to human laws but liable according to the 
laws of Heaven? 


The Gemara answers: Yes, there are, in any event, many other 
cases, but Rabbi Yehoshua held that it was necessary for him to 
state the halakha of these four cases. The reason he stated them is 
lest you say that in these cases one should not be liable even 
according to the laws of Heaven. Therefore, Rabbi Yehoshua 
teaches us that in these cases one is liable according to the laws of 
Heaven. 


The Gemara explains why one might have thought that there is no 
liability at all for each case in the baraita: Rabbi Yehoshua taught 
that one who breaches a fence that stood before another’s animal, 
thereby allowing the animal to escape, is liable according to the 
laws of Heaven, lest you say: Since the fence is about to collapse 
even without this person’s intervention, what did he really do? 
Based on that logic, one might have thought that he should not be 
liable even according to the laws of Heaven. Therefore, Rabbi 
Yehoshua teaches us that in such a case he is liable according to the 
laws of Heaven. 


Rabbi Yehoshua taught that one who bends another’s standing 
grain is liable according to the laws of Heaven, lest you say: Let the 
one who bent the grain say to the owner: Did I know that an 
atypical wind would come and cause the fire to spread? Based on 
that logic, one might have thought that he should not be liable 
even according to the laws of Heaven. Therefore, Rabbi Yehoshua 
teaches us that in such a case he is liable according to the laws of 
Heaven. 


HALAKHA 


One who performs labor with water of purification — 
Mxwn aa manda mMwipm: With regard to one who per- 
forms labor With the red heifer or the water of purifi- 
cation, if he does so deliberately, he is liable to pay for 
the decrease in value of the water, and if he does so 
accidentally, he is exempt. If he brings the heifer into a 
stable for it to suckle and also to thresh, or if he takes his 
mind off the water of purification in a situation in which 
doing so disqualifies it, he is exempt according to human 
laws but liable according to the laws of Heaven (Rambam 
Sefer Nezikin, Hilkhot Hovel UMazik 7:5). 


One who places poison, etc. — 131 Nya OD (Dian: 
If one places poison before the animal of another and 
the animal dies as a result, he is exempt according to 
human laws but liable according to the laws of Heaven 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 4:5; Tur, 
Hoshen Mishpat 386). 


One who sends an exposed flame in the hand of a 
deaf-mute, etc. — 13) wan Wa TWIT NY nbiwn: lf one 
sends an exposed flame in the hand of a deaf- mute, an 
imbecile, or a minor, in a manner by which it was not 
certain to cause damage, is exempt according to human 
laws but liable according to the laws of Heaven (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 14:5). 


One who frightens another - ivan ny nyang: 
One who frightens another without touching him and 
thereby causes damage to him is exempt according to 
human laws but liable according to the laws of Heaven 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 2:7; Shulhan 
Arukh, Hoshen Mishpat 420:32). 


One whose jug broke...and he did not remove the 
pieces — apoyo xn. 413 Tawa: If one stumbles in the 
public domain and, as a result, drops and breaks a jug, 
and another person is injured by the broken pieces left 
on the ground, the one who dropped the jug is exempt 
according to human laws but liable according to the laws 
of Heaven. This is in accordance with the opinion of the 
Rabbis (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 13:7; 
Shulhan Arukh, Hoshen Mishpat 412:4). 


NOTES 


Labor with water of purification or with the red heifer 
of purification — nxvn mpm Nxwn a monn: Tosafot 
explain that this is referring to the heifer before it is 
burned to ashes and to the water before the ashes are 
placed in it, since after that they are no longer disqualified 
if they are used for labor. The Meiri explains that while the 
container is being filled with water, the water is disquali- 
fied even if one performs some other labor at the same 
time. Once the ashes have been put in, it can be disquali- 
fied only if one performs labor directly with the water. 
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BACKGROUND 


A concealed item — w39: According to some opinions, 
he Torah exempts one from paying for damage in the cat- 


egory of Fire to any concealed item. This is derived from 
he phrase “standing grain” in the verse that is referring 
o damage caused by fire (Exodus 22:5). Just as standing 
grain is visible, so too the liability for damage caused by a 
fire is limited to items visible at the time that the fire was 
indled. In the case mentioned here, the one responsible 
or the fire should have been liable for destroying the 
standing grain, but since it was bent under other grain 
it is considered as though it were concealed, and the 
perpetrator is therefore exempt from liability. 


HALAKHA 
If it tunneled, why is he exempt — 7105 *x/aKs mnn 2: If 
one locks his animal behind a fence that is not capable 
of withstanding a typical wind, and the animal tunnels 
beneath the fence, causing it to collapse, and the animal 
hen escapes and causes damage, the owner is liable 


igence. Although he is not directly to blame for what 
ultimately transpired, the damage came about initially 
hrough negligence and ultimately by accident. If th 
animal tunneled under the fence and escaped throug 
he hole that it dug, the owner is exempt, since the escap 
of the animal and the ensuing damage is not related to 
his initial negligence (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 4:1; Shulhan Arukh, Hoshen Mishpat 396:1). 


e = e 


Left it in the sun, etc. — 151 mana mpy: In a case where 


one leaves an animal in the sun and it causes damage, 


he is liable, even if it tunneled out of its pen and even if 
he tied it well, since an animal tries everything possible 
to escape the heat (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 4:5; Shulhan Arukh, Hoshen Mishpat 396:5, and in 
the comment of Rema). 
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And according to Rav Ashi, who said that Rabbi Yehoshua’s ruling 
was stated with regard to the case of a concealed item,’ Rabbi 

Yehoshua mentioned liability according to the laws of Heaven lest 

you say that the one who concealed the item could say: I covered 

it for you in order to protect it from the fire. Based on that logic, 
one might have thought that he should not be liable even accord- 
ing to the laws of Heaven. Therefore, Rabbi Yehoshua teaches us 

that in such a case he is liable according to the laws of Heaven. 


And Rabbi Yehoshua taught that there is liability also in the case 
of one who hires false witnesses, lest you say: Let the one 
who hired them say: If the witnesses hear the statement of the 
teacher, i.e., God, Who prohibited giving false testimony, and 
the statement of the student, i.e., the one who hired them, to 
whose statement should they listen? Although the one who hired 
them encouraged these witnesses to sin, ultimately it was they who 
transgressed by not adhering to the instructions of God. And based 
on this logic one might have thought that he should not be liable 
even according to the laws of Heaven. Therefore, Rabbi Yehoshua 
teaches us that in such a case he is liable according to the laws 
of Heaven. 


Finally, Rabbi Yehoshua taught that one who knows testimony in 
support of another but does not testify on his behalf is liable 
according to the laws of Heaven, lest you say that the witness could 
claim: Who says that had I come forward and testified on behalf 
of one litigant, the other litigant would admit liability? Perhaps 
he would have chosen to take a false oath and absolve himself. 
Based on that logic one might have thought that he should not be 
liable even according to the laws of Heaven. Therefore, Rabbi 
Yehoshua teaches us that in such a case he is liable according to the 
laws of Heaven. 


§ The mishna teaches: If the pen was breached at night, or ban- 
dits breached it, and sheep subsequently went out and caused 
damage, the owner of the sheep is exempt. Rabba says: And this 
first instance of a pen that was breached is referring specifically to 
a case where the animal tunneled under the wall of the pen and by 
doing so caused the wall to collapse. In that case, the owner is 
completely blameless and therefore exempt from liability for any 
damage that ensues. 


The Gemara asks: But if the animal did not tunnel under the 
wall, what is the halakha? Would the owner be liable? What are 
the circumstances? If we say that the pen had a stable wall, then 
even if the animal did not tunnel, why is the owner liable? What 
should he have done? Clearly, he cannot be held liable for the 
damage. Rather, the pen had an unstable wall. The Gemara asks: 
Even if the animal tunneled under the wall and knocked it down, 
why is he exempt?" The damage in this case is initially through 
negligence and ultimately by accident. 


This works out well according to the one who said that in any case 
of damage that is initially through negligence and ultimately by 
accident, he is exempt from liability, since the ultimate cause of 
the damage was not his fault. But according to the one who says 
that in any case of damage that is initially through negligence and 
ultimately by accident he is liable, as even without the accident 
his negligence could have caused damage, what is there to say? 


Rather, the case of the mishna concerns a stable wall, and even 
if the animal did not tunnel under the wall the owner is exempt. 
And when the statement of Rabba was stated, it was stated with 
regard to the latter clause of the mishna that says: If the owner left 
the animal in the sun" or conveyed it to a deaf-mute, an imbecile, 
or a minor, and the animal went out and caused damage, the 
owner is liable. Concerning this Rabba stated: And the owner is 
liable even if the animal tunneled its way out under the wall of 
the pen. 
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The Gemara explains: It is not necessary for the mishna to mention 
the case where the animal did not tunnel its way out. In that case 
the owner is clearly liable, since the entire incident occurred due to 
his negligence of leaving the animal in the sun, thereby causing it 
distress and leading it to attempt escape by any possible means. But 
even if the animal tunneled its way out, the owner is liable, and this 
is the novelty in this ruling: Lest you say that this is a case of dam- 
age that is initially through negligence and ultimately by accident, 
because animals do not typically tunnel their way out of a pen, the 
mishna teaches us that it is considered as though the entire damage 
resulted from the owner’s negligence. 


What is the reason that the owner is liable? It is that the one who 
suffered the damage can say to the owner of the sheep: You should 
have known that since you left it in the sun, it would utilize any 
means [tatzdeka]' available for it to use and it would escape, so 
you are ultimately responsible for the damage. 


§ The mishna teaches: If the bandits themselves took the sheep 
out, the bandits are liable. 


The Gemara questions the need for this ruling: It is obvious that 
this is the halakha, as once they removed the animal," it is now in 
their custody for all purposes, including responsibility for any 
ensuing damage. 


The Gemara answers: No, this statement is necessary in a case 
where they stood before the animal and encouraged it to leave the 
enclosure but did not lead it out directly. This case is like the case 
in this statement that Rabba says that Rav Mattana says that Rav 
says: With regard to one who stands another's animal" near a 
third person’s standing grain, and the animal eats the grain, he is 
liable. The Gemara asks: If he stands the animal there, isn’t it obvi- 
ous that he is liable? The Gemara answers: No, this ruling is neces- 
sary in a case where one stood before the animal and encouraged 
it to go toward the grain without leading it, and he is nevertheless 
liable. 


NOTES 


Once they removed it, etc. — 151717587 1V2: In the Jerusalem 
Talmud it is explained that the bandits removed the animal 
from the enclosure in order to steal it, but if they removed it 
merely to cause it to become lost, they are not liable; in fact, 
the discussion in the Gemara here seems to take this position 
as its underlying premise (see Tosafot). Rashi explains that the 
reason that this assumption is taken for granted is as follows: 
At this point in the discussion it is assumed tha 
physically removed the animal from the owner's property. By 
this act of pulling it off of the owner's premises, they thereby 


acquire the stolen animal. 


Tosafot explain that the halakha of a bandit’s liability for 
damage caused by an animal is not derived by comparison 
with the halakhot of a bailee, since there are differences 
between their respective liabilities, the former being 
even in cases of circumstances beyond his control. Rather, the 
reason is that since the bandit removed the animal from its 
owner's premises in such a way that the owner was unable to 
secure it, responsibility for it clearly no longer resides with the 


owner but with the bandit. 


One who stands another's animal, etc. — Wan naga TAVAT 
nay: The Gemara states that if he directly performs an action 
and brings the animal to another person's produce, he is liable, 
although it is unclear what the grounds are for his liability. On 
the one hand, if it is for damage caused by Eating or Trampling, 
the Torah seemingly states with regard to this: “And he set his 
animal loose” (Exodus 22:4), indicating that he is liable only if 
the animal belongs to him. On the other hand, it cannot be 
that he is liable on the grounds of directly causing damage 
himself, as would be the case if, for example, he had lit a fire, 
which is considered like firing an arrow. This is because one is 
not liable for causing his animal to eat in the public domain. 
Therefore, Tosafot explain that these different elements need to 
be combined, and although the animal itself is not technically 
his, nevertheless, since he caused the incident, it is considered 
his for the purpose of liability for damage. Other early com- 
mentaries explain that he is in fact held liable as having directly 
inflicted damage by actively feeding the animal, and there is 
no distinction in this regard between the public domain and 
private property, since this is not the case of damage by Eating 
(Rashba; see Hazon Ish). 


the bandits 


iable 


LANGUAGE 
Means [tatzdeka] — xp7xv: A different version of this word, 
tatzreki, has been preserved from better manuscripts, and, 
while it carries the same meaning as tatzdeka, makes better 
linguistic sense. It is derived from the Middle Persian word 
čārag, meaning a way out. 


HALAKHA 
One who stands another's animal, etc. - naga mawan 
"31 Ham: If one leads an animal belonging to another to the 
standing grain of a third person, he is liable to pay for any 
damage (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 4:3; 
Shulhan Arukh, Hoshen Mishpat 394:3). 
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NOTES 

You told us he hit it - P ANY AWD: The Gemara 

mentions on several occasions that Rav Yosef became 

ill, which caused him to forget much of his knowledge. 
The Gemara recounts that as a result, there are several 

instances in which Rav Yosef's disciples, and in par- 
icular Abaye, who was a close disciple, remind him of 
matters that he himself had taught them in the past. 


Also where the bandits hit it - p377 "23 mph: 
Rashi explains that this way of hitting an animal to 
make it move is one of the ways of performing the 
ormal act of acquisition of pulling, and so the bandits 
hereby acquired the animal despite not taking hold 
of it physically. By contrast, the Ra’avad explains that 
heir liability does not derive from their acquisition 
of the animal; rather, since they performed a clearly 
recognizable act, it is considered as though they had 
directly caused the ensuing damage. According to 
this line of reasoning, if a bandit merely stands in front 
of an animal to lead it in a certain direction, this is not 
sufficient to incur liability. Meiri writes that although 
with regard to purchasing an animal by means of 
pulling it is sufficient for one to call the animal toward 
him, nevertheless, this is effective only because he has 
the seller's consent to acquire it, which is not the case 
with regard to a theft or any other action performed 
without the owner's consent. 
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Abaye said to Rav Yosef: You told us when explaining the statement 
of Rav Mattana in the name of Rav that it is referring to a case where 
he hit the animal™ with a stick, and similarly, the mishna can also 
be explained as referring to a case where the bandits hit it’ with a 
stick and did not lead it. 


§ The mishna teaches that ifthe owner conveyed the animal to a shep- 
herd to care for it, the shepherd enters in his place and is responsible 
for all damage. The Sages say in clarification: The shepherd enters in 
place of whom? If we say that the shepherd is in place of the owner of 
the animal, didn’t we already learn on one occasion in a mishna (44b): 
If the owner conveyed his animal to an unpaid bailee, or to a borrower, 
to a paid bailee, or to a renter, they all enter into the responsibilities 
and liabilities in place of the owner. What novelty is there in stating 
that the responsibility now lies with the shepherd to whom the owner 
conveyed the animal? Rather, it means that the shepherd enters in place 
of a bailee to whom the owner conveyed the animal, who is no longer 
liable once he conveys the animal to a shepherd. 


The Gemara asks: If so, this mishna indicates that the first bailee 
exempts himself completely by conveying the sheep to a shepherd, the 
second bailee, and he bears no further responsibility. Shall we say that 
mishna is a conclusive refutation of the ruling of Rava, as Rava says: 
A bailee who conveyed the deposit to another bailee nevertheless 
remains liable? 


The Gemara answers: Rava could say to you in response: What does 
the mishna mean when it states: He conveyed it to a shepherd? It is 
referring to a shepherd who conveyed the animal to the shepherd's 
assistant," as it is the typical manner of a shepherd to convey animals 
in his charge to his assistant. Therefore, anyone who gives his animal 
to a shepherd understands that the shepherd’s assistant may also care 
for the animal, and it is not a violation of the terms of his assignment 
for the shepherd to convey it to his assistant. Consequently, this mishna 
does not refute Rava’s opinion. 


There are those who say the same answer in a similar manner: From 
the fact that the mishna teaches the case using the expression: He 
conveyed it to a shepherd, and does not teach it using the less specific 
expression: He conveyed it to another, conclude from it that what 
it means by: He conveyed it to a shepherd, is that the shepherd con- 
veyed it to his assistant, as it is the typical manner of a shepherd to 
convey an animal to his assistant. But if the shepherd conveyed it 
to another to care for it in his place, the mishna does not rule that the 
other person enters in his place. 


HALAKHA 


He hit it — m37: If one hits an animal belonging to another, caus- 
ing it to move toward the grain of a third person, and it eats the 
grain, he is liable to pay for the grain. The Rema writes that there 
is no distinction between private property and the public domain 
in this case, since the one who hit the animal is considered to have 
caused the damage directly (see Rashba). He further writes that if 
one merely stood in front of the animal, directing it toward the 
grain of the third party, he is exempt from liability (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 4:3; Shulhan Arukh, Hoshen Mishpat 
394:3). 


2397 p 


Also where the bandits hit it — 713777 23 pvp): If bandits 
remove animals from a pen, they are liable for any damage caused 
by the animals from the time they took them out. This applies only 
if their intention was to steal them. If they intended only to allow 
the animals to escape, they are exempt from paying for damage 
caused by the animals (Shulhan Arukh, Hoshen Mishpat 396:3). 


A shepherd conveyed it to his assistant — mora mvt yon: Ifa 
bailee gives an item entrusted to him to a member of his family 
or to an assistant, that person assumes all the obligations of the 
original bailee (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 4:1 
and Sefer Mishpatim, Hilkhot Sheela UFikadon 4:8; Shulhan Arukh, 
Hoshen Mishpat 396:9, 291:21). 


IT ANT XID mh yon xm 
ats 247 - saw spay miw 
NP not XIN Kaba xy 

anb PIIN 


WS TI- IPIN Wi Y 
‘Vas p? 31 227 Dan vwa 
MNT IDV vI 


ND AT DIN WWD WE 737 
sox apis 19 mb WA XP INIT 
KOTINI ITE BT WWI 
nn rena KaD mb ETON ya 

DY iw 


TON AD 37 YD WIT KPN 
KATIT [PD IT DW iw 
niwa 27 mony bya way 

TW 


xen WI obiy> ATT 40D) 
(JPI TIN 


ma apy 31 DPN 


Perek VI 
Daf57 Amuda 


DDIIN- may yy Dip AMI 
D - TTY IN 71322714 bay 


anga 


TII INY TTAN IN 13922 ND 
zima mag iman 


APITO ipg N? 


ma bawb an ivy aap XT 


4x3 - DY NDA KIT mY TOK 
et he Wee ee ree eee NER 
DASA TPIT 


The Gemara suggests: Let us say that the wording of the mishna 
therefore supports Rava’s opinion, as Rava says: A bailee who 
conveyed the deposit to another bailee" remains liable. The Sages 
say in rejection of that suggestion: No, one cannot infer from the 
wording of the mishna that it is referring specifically to a shepherd 
conveying the animal to his assistant, since perhaps it teaches the 
matter in the manner in which it typically occurs, but the same is 
true even if the shepherd conveyed the animal to another. Therefore, 
no support can be brought from here for Rava’s opinion. 


§ It was stated that there is a dispute between amora’im concerning 
the following issue: With regard to one who is safeguarding a lost 
item that he has not yet returned, what level of responsibility does 
he bear? Rabba said: He is considered to be like an unpaid bailee, 
whereas Rav Yosef said: He is considered to be like a paid bailee. 


Their respective opinions are explained: Rabba said that he is con- 
sidered to be like an unpaid bailee because what benefit comes to 
him through safeguarding it? Therefore, he is just like any unpaid 
bailee. Rav Yosef said that he is considered to be like a paid bailee 
on account of the benefit that he is not required to give" bread 
to a poor person" while looking after the lost item, since one who 
is engaged in one mitzva is exempt from performing another. Con- 
sequently, since there is some benefit involved in looking after the 
lost item, he is considered to be like a paid bailee. 


This is one interpretation, whereas there are those who explain like 
this: Rav Yosef said that he is considered to be like a paid bailee. 
Once the Merciful One obligates him against his will to look after 
lost items, the Torah presumably imposes the high standard of safe- 
guarding on him. Therefore, he is considered to be like a paid bailee. 


The Gemara presents a mnemonic device for the halakhot and dif- 
ficulties to be discussed: He returned it, always, returned, Hiyya, 
you say, breaks, payment. 


Rav Yosef raised an objection to the opinion of Rabba from that 
which is taught in a baraita: 


If one found a lost item and he returned it to a place where its 
owner will see it, he is no longer responsible to deal with it. If the 
item was stolen or lost, the finder bears financial responsibility to 
compensate for the loss. 


Rav Yosef states his objection: What is meant by the expression: 
Was stolen or lost? Does it not mean that it was stolen from the 
finder’s house or lost from his house before he returned it? Since 
he is liable for theft or loss, it appears that he has the same status as 
a paid bailee. 


Rabba rejects this challenge: No, it means that it was stolen or lost 
from the place where the finder returned it, in which case even an 
unpaid bailee is liable on the grounds of negligence. 


Rav Yosef challenges Rabba’s response: But the baraita teaches that 
the finder is no longer responsible to deal with it, indicating that 
failing to deal with it is not negligence, and the finder has no further 
responsibility for it. 


Rabba said to him: With what are we dealing here, at the end of 
the baraita, where it teaches that the finder is liable? We are dealing 
with a case where he returned it at midday, which is a time when 
the owner of the lost item is not typically present. Therefore, the 
finder has not returned the item properly, and ifit is then stolen or 
lost, he bears responsibility even if he is an unpaid bailee. 
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HALAKHA 

A bailee who conveyed to a bailee - anid TAY Viv: 
If a bailee conveys an animal entrusted to him to another 
person and it causes damage, the original bailee is liable 
to pay the injured party for the damage. He may then sue 
the second bailee for reimbursement. If the injured party 
wishes to sue the second bailee directly, he may do so 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 4:11 and Sefer 
Mishpatim, Hilkhot Sheela UFikadon 4:8; Shulhan Arukh, 
Hoshen Mishpat 396:9, 291:21). 


That he is not required to give bread to a poor person — 
sod emo mh.. eya sYT: One who is engaged 
in performing a mitzva is exempt from any other positive 
mitzva that requires effort. This applies even if the perfor- 
mance of the second mitzva would not prevent him from 
completing the first mitzva, and even if the second is more 
important. If performance of the second mitzva requires no 
additional effort, e.g., wearing a garment with ritual fringes, 
he must perform it (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 13:10; Shulhan Arukh, Orah Hayyim 38:8, and in the 
comment of the Rema, and see Mishne Berura there). 


NOTES ——_—_—_———— 
That he is not required to give, etc. - rand nya xt 
^3): Tosafot note that this exemption does not apply for 
the entire duration that the lost item is in his possession 
(Ra’avad; see Rashba); rather, it is specifically while he is 
actively engaged in caring for it, since he has a duty to 
prevent it from becoming damaged or ruined while in 
his possession. For example, feeding an animal that he 
found, which is part of the mitzva of returning lost prop- 
erty, exempts him from other mitzvot, including charity. 
Therefore, there is some benefit for him resulting from his 
safeguarding of the lost item. 
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HALAKHA 

He returned it in the morning, etc. -^9 NNW AP: 
One who finds a lost item and returns it in the morning 
toa place where the owner is usually present, even if the 
location is not secure, has discharged his responsibility 
for the item. This applies only to an inanimate object, 
not to an animal (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 11:15; Shulhan Arukh, Hoshen Mishpat 267:1). 


In a case of animals - on yas: One who finds a 
lost item, including an animal, is obligated to take care 
of it until it is secured inside its owner's premises. He is 
not required to inform the owner that he has returned 
it (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 11:15; 
Shulhan Arukh, Hoshen Mishpat 267:1). 


All require the owner's knowledge - ny3 pa bon 
Dwa: A thief or a robber who returns stolen items to 
the location from which he took them is nevertheless 
responsible for them until the owner becomes aware 
that they have been returned. If the owner was never 
aware that the item had been stolen, the thief is not 
obligated to notify him of its return. He is required to 
inform him in either case if the stolen item is an ani- 
mal (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 1:8; 
Shulhan Arukh, Hoshen Mishpat 355:1). 


NOTES 

Even from his house - iman bow: Rashi, who had 
the same version of the text as printed in the standard 
editions of the Talmud, explains: Even if the lost item 
was stolen from the house of the finder. The Ra’avad 
had a different version of the text, which reads: Even 
to his house, i.e., even if he returned it to the owner's 
house, he is required to return it properly to a part of 
his premises that is secure. Until he does so, he bears 
responsibility if it becomes lost, as a paid bailee. 


To his garden that is not secured - myg ing 
Myanwn: This means that there were no particular 
measures taken to secure it. It must be secure at least 
as far as a typical wind is concerned, otherwise even an 
unpaid bailee would be liable to pay for any damage 
o the item on the grounds of negligence (Josafot). 


All require the owner's knowledge - ny3 pa Sen 
Dya: When one returns a stolen item to its owner, 
he has not fulfilled the mitzva of returning it until he 
informs the owner that he has done so. This is unlike 
he halakha when one returns a lost item. The later com- 
mentaries discuss the reasoning behind the distinction 
made here between stolen items and lost items. Is 
he basic assumption that whenever an item must be 
returned, the owner's knowledge is required? Accord- 
ingly, the reason for the exception concerning lost items 
is that the Torah specifically repeats the verb of “return 
[hashev teshivem]” suggesting that one can fulfill the 
obligation by any means, even in ways considered less 
responsible. Alternatively, perhaps it is specifically with 
regard to stolen items, where it was taken from the 
owner's possession, that it must be returned with his 
knowledge, whereas with regard to lost items that one 
found, the verse teaches that the owner's knowledge is 
not required when returning them. 


BACKGROUND 

They have taken to walking out — K% amd Wp 
ga: Sheep and other domestic animals normally 
walk along a fixed route and return to the pen or barn 
where they stay for the night. Consequently, in talmudic 
times the town shepherd would bring the flock back to 
the town and each sheep would find its own way home. 
When a sheep or goat would change its habit for some 
reason and take a different route, it could no longer be 
relied upon to return to its original, fixed route. Similarly, 
such an animal that had changed its usual route and 
become lost could no longer be expected to remain 
on the premises of its owner. 


358 


DAN! AVIA AND DT p 
Pan boya MIW Taw Dipa 
amimga bow) sm iry- FA im 
mv Kb Ay ‘Dipa Dya 
ix 733321 5 mn xbt pan boys 

ALY TINA IT - TIAN 


maw sy en KIT Odi) ear 
ox xh mabiyh ND smb 
ligt Dw WWI TPA pow NAN 


yet oem yyaa J) xp tia AY N 
NPPU YE AVE NWN BPI 
SERD 


PX "awa" apy ay may mane 
apa inant in) imaa Kby b 
Dipa aban Popor: ath aby 


ings remo PININTA inna” K 
- myanwan inant nyanwan 
AYR inv DD Kby Nan 
yanen apep ingra mane 

DAT Dan iW AP pow 


mypawar INPA D797 7 WN 
ewe expt mangan innn 
pya n Thynwa xp NI imam 

ayb aTa Dya nyt 


yT pay Yan chy 31 aN 
ay apax nawa yn ova 
ay niaga min ia nnan 


BAVA KAMMA : PEREK VI: §7A : 291^ pa 


And the baraita is teaching two separate halakhot, and this is what 
it is teaching: If the finder returned it in the morning," when 

people are typically present, to a place where the owner of the lost 

item will see it, and the owner typically enters and exits and it is 

likely that he will see it, the finder is no longer responsible to deal 

with it, nor does he bear responsibility ifit is then stolen or lost. By 
contrast, if the finder returned it at midday to a place where the 

owner will see it, since it is a time when the owner does not typi- 
cally enter and exit and will not see it, if it is then stolen or lost 

the finder bears financial responsibility for the loss. 


Rav Yosef again raised an objection to the opinion of Rabba from 
that which is taught in the continuation of the baraita: The finder 
of the lost item always bears responsibility if the item is stolen or 
lost until he returns it to the owner’s property. What does the 
word always add? Is it not teaching that even if the lost item was 
stolen from the finder’s house," he is liable? If so, learn from this 
that one who finds a lost item is considered like a paid bailee. 


Rabba said to Rav Yosef in reply: I concede to you in a case of one 
looking after lost animals" that he is liable if they are stolen or lost. 
The reason is that since the animals have already taken to the habit 
of walking out’ of their usual path and not behaving in their typical 
manner, they require extra safeguarding, corresponding to that 
required of a paid bailee. But with regard to other items that are lost, 
those that do not move by themselves, the finder bears no greater 
responsibility to secure them than does an unpaid bailee. 


Rabba raised an objection to the opinion of Rav Yosef: The 
verse states in the context of returning lost items: “Return them” 
(Deuteronomy 22:1), repeating the verb “hashev teshivem.’ The Sages 
expounded as follows: From the word “hashev” I have derived 
only that one may return the item to the house of the owner of 
the lost article. From where do I derive that even if one returns it 
to his garden or to his ruin, i.e., an unused structure on his property, 
he has discharged his obligation and is no longer responsible for 
the item that he found? For this, the verse states: “Teshivem,” 
repeating the verb for emphasis, to teach that he fulfills the mitzva 
by returning the item to any place belonging to the owner. 


What is the meaning of the phrase in the baraita: To his garden or 
to his ruin? If we say that the finder returned the lost item to the 
garden of the owner that is secured, i.e., properly enclosed, or to 
his ruin that is secured, it would be unnecessary to state this, as it 
is the same as his house, since these spaces are secured in the same 
way as his house. Rather, it is obvious that it means that he returned 
them to his garden that is not secured," or to his ruin that is 
not secured, and nevertheless, the finder is no longer liable for 
subsequent damage or theft of the found item. Conclude from 
it that a finder is like an unpaid bailee in terms of his liabilities, 
and this reduced level of safeguarding when returning the item 
is sufficient. 


Rav Yosef said to him: Actually, one can explain that the baraita is 
referring to a case where the finder placed it in the owner's garden 
that is secured, or his ruin that is secured; and with regard to 
that which poses a difficulty to you, that this is the same as his 
house, there is nevertheless a novelty in this ruling: This teaches 
us that in this case we do not require the owner’s knowledge that 
the article has been returned, and this is in accordance with the 
opinion of Rabbi Elazar. 


As Rabbi Elazar says: All those who are obligated to return items 

to their owners, e.g., a bailee or a thief, require the owner’s knowl- 
edge" that they are returning it except for one fulfilling the mitzva 

of returning a lost item. This is because the Torah included many 
permitted ways of returning lost items by employing the double 

expression “hashev teshivem,’ which serves to permit the return of 
the lost item without the knowledge of the owner. 
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Abaye said to Rav Yosef: And you, do you not hold that one 
safeguarding a lost item" is like an unpaid bailee? But doesn’t 
Rabbi Hiyya bar Abba say that Rabbi Yohanan says: With regard 
to one who finds a lost item but falsely states the claim that a thief 
stole the item from him and takes an oath to that effect, he must 
pay a double payment, i.e., twice the value of the item. And if it 
enters your mind that the finder ofa lost item is considered to have 
the same status as a paid bailee, why in such a case must he paya 
double payment? He should be required to pay only the principal, 
since a paid bailee is liable in any event if the article is stolen or lost, 
and he did not stand to benefit from the claim that the item was 
stolen. 


Rav Yosef said to him: With what are we dealing here? It is with 
a case where the finder took a false oath stating the claim that the 
deposit was taken by an armed bandit," and in such a case even a 
paid bailee is exempt. Consequently, his claim would have absolved 
him from liability, and if the item is subsequently found in his pos- 
session, he is liable to pay double for his false claim that it was 
stolen. 


Abaye said to him: But an armed bandit has the status of a robber 
and not of a thief, so according to this explanation, why did Rabbi 
Yohanan state that it was stolen by a thief? 


Rav Yosef said to him: The reason that only a thief pays the double 
payment and not a robber is that a thief denigrates God by exhibit- 
ing fear of people by stealing surreptitiously while not exhibiting 
fear of Heaven. This is in contrast to a robber, who robs openly. 
Accordingly, the reason that I say that an armed bandit is consid- 
ered as a thief, is since he hides from people rather than stealing 
openly. Although he in fact does steal openly, since he does so by 
employing a weapon he also exhibits fear of people, and is akin to 
a thief. Therefore, armed bandits are liable to pay a double payment 
as is a thief, and a claim that the deposit was seized by armed ban- 
dits is considered to be the same as a claim that it was stolen by 
thieves. Consequently, since a paid bailee is absolved by means of 
such a claim, ifit is determined that his claim was false he must pay 


double. 


Abaye raised an objection to the opinion of Rav Yosef from that 
which is taught in a baraita: 


No, if you say’ that this is the halakha with regard to an unpaid 
bailee, who pays a double payment, shall you also say that this is 
the case with regard to a paid bailee, who does not pay a double 
payment? 


Abaye states his objection: And if it enters your mind to say 
that an armed bandit is considered like a thief, it turns out that 
there is a case where a paid bailee pays a double payment, and it 
is when he states the claim that the deposit was taken by an armed 


bandit. 


NOTES 


No, if you say, etc. — 131 AVIY OX x: Rashi states that he is 


unclear as to the source of this baraita and to what it is referring. 


Tosafot explain that this statement is part of the discussion with 
regard to the responsibilities of bailees found in tractate Bava 
Metzia (41b). Tosefot Rabbeinu Peretz notes that even though 


according to Josafot this statement was made by an amora, 


and is not a tannaitic source, Abaye was justified in raising 
an objection from it to the opinion of Rav Yosef, as this is a 
statement of one of the early amora’im, with whose opinion 
Rav Yosef should agree. The Ra'avad cites the Mekhilta as the 
source (see Masoret HaShas). 


HALAKHA 


One safeguarding a lost item — a WW: If one finds a 
lost article and it is subsequently stolen from him or lost he is 
liable to pay for it, because he has the same halakhic status as 
a paid bailee, in accordance with the opinion of Rav Yosef. This 
is the ruling of the Rif and the Rambam, since the discussion 
in the Gemara is in accordance with the opinion of Rav Yosef. 
The Rema writes that according to some authorities (Tosafot; 
Rosh), in this case the halakha follows the principle of ruling 
in accordance with the opinion of Rabba in his disputes with 
Rav Yosef, and grants one guarding a lost item the same status 
as an unpaid bailee. Therefore, the case is treated as one of 
uncertainty, and the court does not obligate him to pay; but 
if the owner seizes assets from him the court does not return 
them to him (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
13:10; Shulhan Arukh, Hoshen Mishpat 267:16). 


He states the claim that it was taken by an armed bandit - 
pa pvp Mayo qyiw: If one claims that an item he found 

was subsequently stolen from him by an armed bandit, and 

he takes an oath to this effect, but witnesses testify that the 

item is in his possession, he must pay a double payment. This 

is because the claim that the item was stolen by an armed 

bandit would have absolved him of liability. This is in accor- 
dance with the opinion of Rav Yosef (Rambam Sefer Nezikin, 
Hilkhot Geneiva 4:4). 
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HALAKHA =—W¥————_—_—_—_- 
Pays a double payment for any claim he makes — owa 
yoy boa bap bwn: If an unpaid bailee takes an oath 
that the article with which he was entrusted was stolen 
from his premises, and subsequently witnesses come and 
testify that he lied, he must repay double the value, just as 
a thief must (Rambam Sefer Nezikin, Hilkhot Geneiva 4:1). 


A paid bailee - 13 wai: Generally, a renter or paid bailee 
is liable for any item stolen or lost from his premises. If the 
item is stolen or lost due to circumstances beyond his con- 
trol, e.g. if an animal dies of natural causes, or is maimed or 
captured, the bailee or renter can take an oath to exempt 
himself from payment (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 1:2; Shulhan Arukh, Hoshen Mishpat 303:2-3, 12). 


A borrower — Siw: A borrower is liable to pay in any case 
where he cannot return the item that he borrowed, even if 
it was an animal that died of natural causes or it was taken 
from him due to circumstances beyond his control (Ram- 
bam Sefer Mishpatim, Hilkhot Sekhirut 1:2; Shulhan Arukh, 
Hoshen Mishpat 340:1). 


| will pay and | am not taking an oath — 19%) own DT 
yawa: In a case where one rented a cow from another and 
it was stolen, and the renter says that he will pay instead of 
taking an oath, if the thief is subsequently apprehended, the 
thief must pay double payment to the renter (Rambam Sefer 
Mishpatim, Hilkhot Sheela UFikadon 8:1). 


Armed bandit — psa pop: An armed bandit has the 
halakhic status of a thief rather than of a robber, in accor- 
dance with the opinion of Rav Yosef (Rambam Sefer Nezikin, 
Hilkhot Geneiva 1:3, and see Ra'avad and Migdal Oz there; 
Shulhan Arukh, Hoshen Mishpat 348:3). 
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Rav Yosef said to him: This is what the baraita is saying: No, if you 
say that this is the halakha with regard to an unpaid bailee, who 
pays a double payment for any claim that he makes" concerning 
the theft of the item if he is subsequently found to be lying, shall 
you also say that this is the case with regard to a paid bailee," who 
pays a double payment for a false claim only when he states the 
claim that the deposit was taken by an armed bandit. 


Abaye raised an objection to the opinion of Rav Yosef from that 
which is taught in another baraita: The Torah states with regard to 
a case where one borrows an object or an animal from another: 
“And it breaks or dies, he shall pay restitution [shalem yeshalem]” 
(Exodus 22:13). I have derived only that the borrower is liable in a 
case where the object or animal breaks or dies; but from where 
do I derive that he is also liable if it was stolen or lost? You can 
state the following a fortiori inference: And just as a paid bailee, 
whom the Torah rendered exempt in a case where the item breaks 
or dies, is nevertheless liable for a case of theft or loss, then with 
regard to a borrower," who is liable even if the item breaks or dies, 
is not it logical that he is liable for theft or loss? And this is an a 
fortiori inference that has no refutation. 


And if it enters your mind to say that an armed bandit is con- 
sidered like a thief, why is this an argument that has no refutation? 
It can be refuted as follows: What is notable about a paid bailee? 
He is notable in that he pays double payment if he states the 
claim that the deposit was taken by an armed bandit, whereas a 
borrower does not pay double in such a case, but only the principal 
amount. 


Rav Yosef said to him: This tanna holds that the requirement of a 
borrower to pay the principal without having the option to exempt 
himself by taking an oath is stricter than the requirement ofa paid 
bailee to pay the double payment when claiming that it was stolen 
by an armed bandit, as this obligation is in effect only where he 
took an oath. Therefore, this doubled payment pertaining to a paid 
bailee cannot be used as a refutation of the a fortiori inference. 


The Gemara asks: Let us say that the following baraita supports 
Rav Yosef’s opinion: In the case of one who rents a cow from 
another and it is stolen, and this renter says: I will pay for it and 
I am not taking an oath" that the cow was stolen, since I do not 
wish to take an oath, and afterward the thief is found, the thief 
pays the double payment to the renter and not to the owner. 


The Gemara notes: The Sages who sought to use that baraita to 
support Rav Yosef’s opinion assumed that the baraita is in accor- 
dance with the opinion of Rabbi Yehuda, who says: A renter is 
like a paid bailee and is liable for theft or loss, but from the fact 
that it teaches: And he said: I will pay for it and I am not taking 
an oath that the cow was stolen, one can learn by inference that if 
the renter wants, he can exempt himself from payment by taking 
an oath. 


The Gemara clarifies: What are the circumstances? Is it not a 
case where the renter states a claim that the item was taken by an 
armed bandit, in which case, as a paid bailee, he does not bear 
liability? And despite this, the baraita teaches: And if afterward 
the thief was found, the thief pays the double payment to the 
renter. Conclude from it that an armed bandit" is considered like 
a thief. 


The Gemara says in rejection of this proof: Do you maintain that 
this baraita is in accordance with the opinion of Rabbi Yehuda, 
who says that a renter is considered like a paid bailee? Perhaps 
this tanna holds in accordance with the opinion of Rabbi Meir, 
who says that a renter is considered like an unpaid bailee, and on 
account of that he is absolved of responsibility even ifhe claimed 
it was a regular theft. 
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Alternatively, if you wish, say that the baraita is referring to an 
unarmed bandit and is in accordance with the opinion of Rabba 
bar Avuh, who reversed the opinions and teaches as follows: How 
does a renter pay? Rabbi Meir says he has the same liability as a 
paid bailee, whereas Rabbi Yehuda says he has the same liability 
as an unpaid bailee. Therefore, even if this baraita is in accordance 
with the opinion of Rabbi Yehuda, it does not provide support for 
Rav Yosef’s opinion. 


Rabbi Zeira said: Even without reversing the opinions, it is pos- 
sible to explain that the baraita does not provide support for Rav 
Yosef’s opinion by saying as follows: With what are we dealing 
here? We are dealing with a case where the renter states the claim 
that the deposit was taken by an armed bandit, and so he could 
have absolved himself by taking an oath, but afterward it is found 
that it was stolen by an unarmed bandit. On account of this, the 
bandit pays the double payment to the renter. No conclusive proof 
is brought as to whether one who found a lost item has the status 
of a paid or unpaid bailee. 


Q The mishna teaches: If the animal fell into a garden" and derives 
benefit, the owner pays for the benefit that it derives. Rav says: 
This is referring to a case where the vegetables softened the impact 
of striking" the ground, and the owner pays for this benefit of the 
animal being saved from injury. 


The Gemara comments: This statement of Rav indicates that the 
owner pays only for what occurred while the animal landed, but if 
the animal then ate from the garden, the owner is not required to 
pay even for the benefit that the animal derives. Shall we say that 
Rav conforms to his standard line of reasoning? As Rav says that 
in a case where one placed his produce in the courtyard of another 
without permission, and an animal belonging to the owner of the 
courtyard ate the produce and was sickened thereby, the owner of 
the produce is not liable, as he can claim: The animal should not 
have eaten it." Similarly, here the owner of the animal can say: This 
animal fell through no fault of mine, and so it is not my fault that 
it ate. 


The Sages of the Gemara say: How can these cases be compared? 
One could say that Rav said there that the animal should not have 
eaten the produce. This claim is relevant where the animal itself 
was injured by eating another's produce, because the owner of 
the produce can say: I will not pay, because the animal should 
not have eaten. This is a claim to exempt the owner of the produce 
from paying the owner of the animal. Did Rav say that when 
the animal causes damage to another’s produce, the owner can 
exempt himself from paying the owner of the produce by stating 
this claim? 


Rather, 


NOTES 


Striking — Abana: The owner pays for the benefit he derives 
on account of the soft landing. The Meiri explains that the 
compensation is assessed according to how much one would 
be willing to pay for this benefit, whereas Rabbeinu Yehonatan 
of Lunel explains that one calculates how much straw he would 
have had to buy in order to achieve the same result. 


Should not have eaten it -b987 xow ay mt: The Ra'ah notes 
that this claim could theoretically be advanced any time an 


animal eats the produce of another, leading to the question 
of how the Torah can ever obligate the owner of the animal to 
pay for the produce it eats. He explains that one would have 
explained that in a standard case when an animal eats the pro- 
duce of another, the liability of the owner is not for the actual 
act of the animal eating the produce, but for the negligence of 
its owner in not preventing it from doing so. In this case, where 
the animal fell, the owner was not negligent, so the Gemara 
raises the possibility that he be exempt from payment. 


HALAKHA 
Fell into a garden - mab mbps: Ifan animal falls into a garden 
and lands on produce, thereby avoiding injury (see Shakh), or 
if it eats produce from there, its owner pays for the benefit it 
received but not for the full damage it caused, in accordance 
with the Gemara’s conclusion (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 3:11; Shulhan Arukh, Hoshen Mishpat 394:1). 
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Perek VI 
Daf58 Amuda 


NOTES 


One who repels a lion, etc. — 131 tt M472: The reason 
or this is that one who repels a lion from another person's 
property is performing a mitzva, either part of the general 
mitzva to perform acts of kindness, or part of the obligation 
o return lost property, and consequently does not receive 
anything in return for his trouble (Rashi). Rabbi Shimon 
Shkop adds that according to this, it is clear why the Gemara 
akes for granted that this act was performed with intent, 
since otherwise no mitzva would have been performed, 
and the other person would then be required to pay for the 
benefit he received. 

Tosafot note that this principle is not applied in all cases, 
and the Meiri echoes this opinion by stating that not all 
cases are alike, and each has its own unique considerations. 
n particular, according to Josafot, there are two criteria 
hat must be present for the one who repelled the lion to 
not receive any compensation: First, the action must be 
performed with intent, and second, it must not involve a 
oss on the part of the one who performs it. Even if these 
wo factors are present, he receives no compensation only 
when the other person might not have suffered the loss in 
any event, even without his intervention. If he prevents him 
rom incurring a loss that would have been inevitable, he is 
compensated for his efforts, even if he does not receive the 
ull amount by which the other benefits. 
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one cannot make such an inference from Rav’s statement. Rav is 
speaking utilizing the style of: It is not necessary, and this is how 
to understand his statement: It is not necessary to state that if the 
animal fell into the garden and ate from its produce, that the owner 
pays for the benefit that it derives. But if the produce softened the 
blow of striking the ground and thereby the animal avoided injury, 
one might say that the owner of the animal should not pay, on the 
grounds that the owner of the garden may be viewed, analogously, 
to one who repels a lion™" from another’s property. In such a case, 
although the latter benefited from his action, he is not obligated 
to pay for it. Similarly in this case, one might think that the owner 
of the animal does not pay even for the benefit that the animal 
derived. For this reason Rav teaches us that the owner of the animal 
must pay for this benefit as well. 


The Gemara asks: But why not say that this is indeed the halakha, 
and the owner of the animal should be exempt for paying for the 
benefit of his animal not being injured? 


The Gemara answers: One who repels a lion from another’s prop- 
erty does so with intent, knowing that he would be ineligible for 
payment. By contrast, this owner of the garden did not act with 

intent and would have preferred for the incident not to have hap- 
pened. Alternatively, one could say that one who repels a lion from 

another’s property does not thereby have any loss himself. By 
contrast, this owner of the garden has a loss, in that his produce is 

damaged. 


The Gemara asks: How did the animal fall?" In which case does 
this halakha apply? Rav Kahana says: It slipped on its own urine. 
Rava says: Another animal belonging to the same owner pushed 
it, causing it to fall there. 


The Gemara explains: Rava, the one who says that the mishna is 
referring to a case where another animal pushed it, in which case 
the owner pays only for the benefit that the animal derived and is 
exempt from paying for the damage caused, holds that all the more 
so this halakha would apply in a case where it slipped on its urine, 
which is beyond the owner’s control. But Rav Kahana, the one who 
says that the mishna is referring to a case where the animal slipped 
on its urine, holds that if, however, another animal pushed it, this 
indicates that the owner was negligent and should have prevented 
this happening. Therefore, in such a case, the owner pays for what 
his animal damaged, since the owner of the garden can say to the 
owner of the animal: You should have led your animals across one 
by one, so that they would not be able to push each other. 


One who repels a lion — 18 m37: A debtor is not required to 
repay a third party who repays his loan without his knowledge. 


HALAKHA 


How did it fall -593 27: If an animal falls into a garden acci- 
dentally, e.g. after slipping, its owner pays only for the benefit 


The Rema writes that, according to some authorities, this does that the animal derived but is not liable to pay for the damage 


not apply if the creditor was a gentile, since the reason for the 
debtor's exemption in the case of a loan is that the debtor could 


caused. If the owner was driving his animals past the field and 
one animal pushed another, causing it to fall into the garden, 


claim that he would have pacified his creditor without having to the owner is liable to pay for the damage it causes, because he 


repay him, and this claim is not accepted when the creditor is a 


was negligent, in accordance with the opinion of Rav Kahana 


gentile (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 26:6; (Rif; Rambam). The Rema writes that, according to some 


Shulhan Arukh, Hoshen Mishpat 128:1 and Sma there; Yoreh Dea 


252712 and Shakh there). 


authorities (Tosafot; Rosh; Ramah) even this is considered to be 
accidental, so the owner is obligated to pay only for the benefit 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 3:11; Shulhan Arukh, 
Hoshen Mishpat 394:1). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


mimica sey ww ND xa 31 OX 
nown- awh mawa 5x mw 
bow : OX PHY ay APT! m 
ahaa ping bp sooner mana) mawn 

nyt vin NYY TY 


KYY ww KDN x) x59 37 WOK 
ANS ya xox nyt sin nyt) 
nyt a mame 9 by AN myth 
war Pa: ab: TAYT PMY NN 

KONONI? NeBAwIT NOS YD 


mg nN - Tp AIT TIW 
ARITUTA PYY “TITY 
ama mpd aa mpm 


TWII indrin TANT wot KDY 
$ YDPA Kb - TT DINI 11D 
TNT NDT Kaby - YDPA’ 
U9 DAKA iaio) Aya INYA 

OND 


ipipymywaa Ibn pa Pa n 
aaa KIJ xb ix aba - DIKI 
ADP VN NPT IPIT NIT Twos 

may a YON stoma 1 


Rav Kahana says: They taught only that the owner pays for the 
benefit that it derives in the same garden bed into which it fell, but 
if it went from one garden bed to another garden bed" and ate from 
that one, the owner pays for what it damaged. And Rabbi Yohanan 
says: Even if the animal goes from one garden bed to another 
garden bed™ and eats, and even if the animal continues going 
from one bed to another and eating for the entire day, the owner 
pays only for the benefit that the animal derived and not for what 
it damaged, unless it leaves the garden entirely and returns with 
the owner’s knowledge. 


Rav Pappa said, explaining Rabbi Yohanan’s statement: Do not 
say this means: Unless the animal leaves with the owner’s knowl- 
edge and returns with his knowledge; rather, once it leaves the 
garden with the owner’s knowledge," even if it returned without 
his knowledge, the owner is liable to pay for what it damaged. What 
is the reason for this? It is that the owner of the garden can say 
to the owner of the animal: Since the animal has now learned 
that the garden is there with food to eat, every time it strays it will 
run to there. 


§ The mishna teaches: If the animal descended into the garden in 
its usual manner and caused damage there, the owner pays for 
what it damaged. Rabbi Yirmeya asks: If the animal descended 
in its usual manner and gave birth to a calf there and damaged 
the produce with amniotic fluid,"® what is the halakha? Does the 
owner of the animal have to pay for this damage? 


The Gemara clarifies Rabbi Yirmeya’s question: Do not raise the 
dilemma in accordance with the opinion of the one who says that 
one is liable in a case of damage that is initially through negligence 
and ultimately by accident, since in this case the owner was negli- 
gent in allowing the animal to enter another person’s courtyard, 
although the actual causing of the damage was ultimately by acci- 
dent. When should you raise this dilemma? Raise it in accordance 
with the opinion of the one who says that one is exempt in a case 
that is initially through negligence and ultimately by accident. 
What is the halakha in this case? 


‘The two sides of the question are as follows: Do we say that, since 
this case is initially through negligence and ultimately by accident, 
he is exempt from liability? Or perhaps here, in this case, it is 
entirely due to his negligence; since he saw that the animal was 
close to giving birth, he should have safeguarded it adequately 


NOTES 


From one garden bed to another garden 


If the animal moves to another garden bed it is considered as 


though it has entered another field, so its 


the injunction of the Torah with regard to damage by Eating and 


Trampling (Tosafot). The Ra’ah writes that i 
sufficiently large garden bed, the leniency 


Even from one garden bed to another 
mnyy mann: Rabbi Yohanan maintains 
responsible for any damage done by his 


that the owner of the 
animal pays only for the benefit that it derives applies only to the 
area immediately surrounding where it fell. 


garden bed - 


even in another garden bed of the field. 


His reasoning can be 
explained in several ways: One explanation is that the Torah 


bed - Tah mawa: specifically states: “If...he set his animal loose and it feed in the 
field of another” (Exodus 22:4). This indicates that one whose 
ox fell into another's field is exempt from the consequences 
of its presence in that field, since he did not set it loose there 
Rosh). Alternatively, since the owner is reluctant to enter another 
person's field to remove his ox, he is not liable (Meiri). Others 
explain that it is considered a divine punishment for the owner 
of the field and therefore the owner of the ox is not considered 
iable, because he was not at fault when his ox entered the field 
Ra‘avad; Rashba). According to the latter explanation, the owner 
of the ox would be liable if the second garden bed, into which the 
animal wandered, is owned by someone other than the owner 
of the first garden bed, into which the animal fell (see Hazon Ish 
on Bava Kamma 6:2). 


action is included in 


the animal fell into a 


tox 
hat the owner is not 
ox while in the field, 


HALAKHA 

Even from one garden bed to another garden bed - 
Tah Tawa box: If an animal falls into a garden, even 
ifit then goes from one bed to another and eats for the 
entire day, its owner is obligated to pay only for the ben- 
efit it received, in accordance with the opinion of Rabbi 
Yohanan (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
3:1; Shulhan Arukh, Hoshen Mishpat 3941). 


Once it leaves with his knowledge - my ANY 2: 
In a case where an animal falls into a garden and leaves 
with the knowledge of its owner, if the animal then 
returns to the same garden, even without the owner's 
knowledge, the owner is liable to pay for the damage 
it causes. The Rema writes that if the owner secured 
the animal properly but it nevertheless escaped and 
caused damage, he is exempt from liability (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 3:12; Shulhan Arukh, 
Hoshen Mishpat 394:2). 


Damaged it with amniotic fluid - ap ma Tp: If an 
animal walks into a garden, even if it causes acciden- 
tal damage, e.g. spoiling produce with amniotic fluid, 
the owner must pay for the damage, despite the fact 
that ultimately the damage was due to circumstances 
beyond his control. This is because initially he was neg- 
ligent (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 3:11; 
Shulhan Arukh, Hoshen Mishpat 394:1). 


BACKGROUND 

Amniotic fluid - nm n3: With all higher mammals, the 
fetus develops in the amniotic sac, which is filled with 
fluid to protect the fetus. Before birth the sac tears and 
the fluid spills out. In cattle the amount of fluid can be up 
to 250 £ in exceptional circumstances of illness. Therefore, 
amniotic fluid could seriously damage the area in which 
the animal gave birth. 
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Perek VI 
Daf58 Amud b 


NOTES 

One se'a relative to sixty se'a - pxo mwa AND: The 
early commentaries seem to be in agreement that 
this is not referring to one se‘a, a measure of volume, 
of produce, but rather, as stated in the mishna, a beit 
sea, i.e. the area of land required for sowing a sea of 
seed, relative to which the produce is evaluated. Rashi 
explains that, according to Rabbi Yosei bar Hanina, the 
court first assesses the added value of an individual beit 
sea of land when sold as part of an area sixty times as 
large. This value will be less than that of a beit se’‘a sold 
independently. The court then appraises the deprecia- 
tion of that beit seʻa resulting from the damage to the 
particular garden bed within it from which the animal 
ate, as explicitly stated in the mishna. 

Other early commentaries are troubled by this expla- 
nation, since there is no mention of two consecutive 
evaluations (see Josafot and Tosefot Rid). One sug- 
gestion of the Ra’avad, which the Rashba prefers and 
attributes also to Rabbeinu Hananel, is that if the animal 
damaged an area of one beit se4, it is evaluated relative 
toa field sixty times this area, whereas if the damaged 
area is smaller than this, the depreciation in its value 
due to the loss of the produce is assessed only accord- 
ing to the area that it damaged. The Ra’avad also sug- 
gests an alternative explanation that is similar to that 
of Tosafot and that he prefers to his first explanation: 
According to Rabbi Yosei bar Hanina, the court assesses 
the damage done to an area of a beit sea relative to 
an area sixty times as large, whereas if the damaged 
area was smaller, the court assesses the damage in 
proportion to a beit sea. According to these opinions, 
Tosafot explain that when the mishna states: The court 
appraises a large piece of land with an area of a beit 
sea in that field, it is not referring to the method of 
calculation, as Rashi explains; rather, it means that one 
assesses the depreciation in the value of the field due 
to the loss of produce rather than directly assessing the 
value of the produce itself. Furthermore, the evaluation 
is made with reference to that same field, since some 
fields have produce of higher quality, and consequently 
higher value, than others. 


LANGUAGE 
Tarkav — apn: A tarkav is a measure of half a sea, i.e, 
three kav. The word is derived from the Greek word 
tpikafos, trikabos, also meaning three kav. The early 
commentaries interpreted the word as a contraction 
of: Two kav and another kav [terei vekav]. 


HALAKHA 

A stalk relative to sixty stalks - Dny vvv nop: The 
damage caused by an animal when it eats growing 
produce that has not fully ripened is appraised relative 
to a quantity sixty times as large. Therefore, if it ate the 
produce occupying a beit sea, the court appraises the 
depreciation to an area of sixty beit sea as a result of the 
damage. Similarly, if the animal ate only a single stalk, 
the court appraises the depreciation relative to sixty 
stalks, in accordance with the opinion of Hizkiyya and 
the conclusion of the Gemara (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 4:13; Shulhan Arukh, Hoshen Mish- 
pat 394:4). 
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and taken care of it, and he bears responsibility for failing to do so. 
The dilemma shall stand unresolved. 


§ The mishna teaches: How does the court appraise the value of 
the damage when the owner pays for what it damaged? The court 
appraises a large piece of land with an area required for sowing one 
se’a of seed [beit sea] in that field, including the garden bed in which 
the damage took place, it appraises how much it was worth before 
the animal damaged it and how much is it worth now, and the owner 
must pay the difference. The Gemara asks: From where are these 
matters derived? 


Rav Mattana says: As the verse states: “And it feed in another field 
[uvi'er bisde aher|” (Exodus 22:4). This teaches that the court 
appraises the damage relative to another field, i.e., relative to the 
damaged field as a whole and not an appraisal of only the specific 
garden bed that was damaged. 


The Gemara asks: But this phrase: “Uvier bisde aher,” can be under- 
stood as meaning: “And it feed in another’s field,’ and accordingly, 
is necessary to teach that the owneris not liable unless it was a field 
with an owner, to exclude damage caused by an animal in the public 
domain, for which the owner is not liable. 


The Gemara answers: If so, if this was the sole intention of the 
verse, let the Merciful One write in the Torah: And it feed in a 
field belonging to another [uvi'er bisde haveiro], or alternatively, 
let it write: And it consume another field [sedeh aher]? What is 
conveyed by the particular expression: “In another field [bisde 
aher]”? It is to teach that the court appraises the damage relative 
to another field. 


But why not say that this verse comes entirely for this purpose, i.e., 
to teach that the court appraises the damage relative to another 
field? And in that case, from where do we derive the exclusion of 
liability for damage by Eating in the public domain? 


The Gemara answers: If it is so that the verse was referring solely to 
the method of appraising the damage, the Merciful One should 
have written this in the Torah in the context of payment, as fol- 
lows: His best-quality field and the best quality of his vineyard 
he shall pay in another field (see Exodus 22:4), thereby adding the 
term: In another field, and, by extension, the directive concerning 
how the damage is appraised, to the verse discussing payment. Why 
do I need the Merciful One to write it in the context of the act of 
damaging, in the verse: “And it feed in another field”? Conclude 
two conclusions from it: The verse is referring to both the place 
where the damage occurred and the method by which the damage 
is appraised. 


§ The Gemara asks: How do we, the court, appraise the value of 
the damage? Rabbi Yosei bar Hanina says: The court appraises the 
value of an area required for sowing one se‘a of seed [beit sea] rela- 
tive to an area required for sowing sixty sea" of seed, and according 
to this calculation determines the value of the damage. Rabbi Yan- 
nai says: The court appraises each tarkav,' equivalent to half a beit 
sea, relative to an area of sixty tarkav. Hizkiyya says: The court 
appraises the value of each stalk eaten relative to sixty stalks." 


The Gemara raises an objection from a baraita: If an animal ate one 
kav or two kav, the court does not say that the owner pays com- 
pensation according to their value, i.e., the value of the actual dam- 
age; rather, they view it as if it were a small garden bed and evalu- 
ate it accordingly. What, is it not that this means that the court 
evaluates that garden bed according to what it would cost if sold by 
itself, which contradicts all the previous explanations? 
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The Gemara rejects this interpretation: No, it means that the court 
appraises the value in relation to an area sixty times greater. 


The Sages taught: When appraising the damage, the court does 
not appraise it based on an area of a beit kav, because doing so 
enhances his position, and they also do not appraise it relative to 
an area of a beit kor, equivalent to the area in which one can plant 
thirty sea of seed, because this weakens his position. 


The Gemara asks: What is this baraita saying? Rav Pappa said: 
This is what the baraita is saying: The court does not appraise the 
value of one kav relative to an area of sixty kav, which, being too 
large for an individual but too small for a trader, is always sold in 
the market at a lower price, because that would enhance the posi- 
tion of the one liable for damage. Conversely, the court does not 
appraise the value of a kor relative to an area of sixty kor, an area 
so large that it is purchased only by a person with a specific need 
and therefore for a high price, because that would weaken the 
position of the one liable for damage. 


Rav Huna bar Manoah objects to this: According to this interpre- 
tation, this term employed by the baraita: And they also do not 
appraise it relative to an area of a beit kor, is imprecise. According 
to the explanation of Rav Pappa, the baraita should have said: And 
they also do not appraise it relative to a kor, to parallel the term in 
the previous clause: A kav. 


Rather, Rav Huna bar Manoah said in the name of Rav Aha, 
son of Rav Ika, that this is what the baraita is teaching: The court 
does not appraise a kav by itself, because that would enhance 
the position of the injured party, nor does the court appraise a 
kav as one part of a beit kor, because that would weaken the posi- 
tion of the injured party, since damage inside such a large area is 
insignificant. Rather, the court appraises the damage in relation 
to an area sixty times greater than the area that was damaged. 


§ The Gemara relates: There was a certain man who cut down 
a date palm [kashba]"' belonging to another. The latter came with 
the perpetrator for arbitration before the Exilarch.® The Exilarch 
said to the perpetrator: I personally saw that place where the 
date palm was planted, and it actually contained three date 
palms [talata]' standing together in a cluster, growing out of a 
single root, and they were worth altogether one hundred dinars. 
Consequently, since you, the perpetrator, cut down one of the 
three, go and give him thirty-three and one-third dinars, one 
third of the total value. The perpetrator rejected this ruling and 
said: Why do I need to be judged by the Exilarch, who rules 
according to Persian law?" He came before Rav Nahman for 
judgment in the same case, who said to him: The court appraises 
the damage in relation to an area sixty times greater than the 
damage caused. This amount is much less than thirty-three and 
one-third dinars. 


Rava said to Rav Nahman: If the Sages said that the court appraises 
damage caused by one’s property, such as his animal, relative 
to an area sixty times greater, would they also say that the court 
appraises damage relative to an area sixty times greater even for 
direct damage caused by one’s body?" 


Abaye said to Rava: With regard to damage caused by one’s 
body, what is your opinion? Are you basing your opinion on the 
following, as it is taught in a baraita: If one destroys the vineyard 
of another while the grapes are budding [semadar],' the court 
views how much the vineyard was worth before he destroyed it, 
and how much it is worth afterward. Abaye states the inference: 
Whereas, the method of appraising one part in sixty is not taught. 
Is the basis of your ruling the fact that in this baraita that discusses 
damage caused directly by a person, the method of appraising one 
part in sixty is not mentioned? 


NOTES 


Kashba - awp: Tosafot say that this is an alternative 
name for a date palm. According to some it refers specifi- 
cally to an old date palm, whereas talata is referring to a 
young date palm. Arukh explains that kashba is referring 
o a Persian date palm, which is of a higher quality. 


Persian law — AXD197 X37: According to most commen- 
aries, following Rashi, this means that he was disturbed 

by the fact that the Exilarch ruled neither according to 

Torah law nor the law of the land. Others explain that 
it was because he judged the case on the assumption 

hat it was a Persian date palm, the halakha pertaining 

o which is explained later. Tosafot note that this cannot 
be the explanation according to those who maintain that 
he term kashoa itself is referring to a Persian date palm. 


For damage caused by one’s body — $513 97713: Appar- 
ently there is room to differentiate between damage 
caused by one’s property, for which he does bear respon- 
sibility but for which there are reasons to limit his liability, 
and damage that he directly causes through his own 
actions, for which the consequences should be more 
severe. 


LANGUAGE 


Date palm [kashba] - xawp: In Aramaic this word 
means date palm, as does the modern Arabic ous, 
qasb. 


Date palms [talata] - xmbeen: This is the plural form, 
also found as telai, and refers to young date palms. The 
word derives from the Akkadian word talu, meaning 
date palm. 


Budding [semadar] - 139: The term semadar for blos- 
som or buds is first mentioned in the Bible: “The fig 
tree puts forth her green figs, and the vines in blossom 
[semadar] give forth their fragrance” (Song of Songs 2:13), 
and it refers to the early appearance of the fruit on the 
vine. Some claim that it is the stage when the vine brings 
forth clusters of flowers. Others say that it is just after the 
flowers fall off and the first buds of the fruits appear. 


BACKGROUND 


The Exilarch - soha w: The Exilarch, who descended 
from the House of David, was recognized by the Jews as 
the heir to the throne of Judah and entrusted with broad 
official powers. He was the leader of the Jews of the 
Persian Empire and their representative to the authorities, 
who regarded him as a member of a royal dynasty. Con- 
sequently, he enjoyed a lofty position within the Persian 
court. During various periods, he was considered third in 
the royal hierarchy. He was responsible for the collection 
of a major portion of the government taxes and could 
appoint leaders and judges whose powers included the 
imposition of corporal, and sometimes capital, punish- 
ment. Adjacent to the Exilarch’s home was a special rab- 
binical court appointed by him to judge monetary cases 
and, in particular, cases concerning property. He also 
seems to have had the authority to appoint people to 
certain positions throughout the country, although most 
appointments were made in consultation with the heads 
of the great academies. The Exilarchs themselves were 
referred to in the Talmud by the honorific title Mar before 
or after their name and were devoted to the Torah. Some 
were significant scholars in their own right. 
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BACKGROUND 


Those who issue decrees in Jerusalem — nim 111 
Dhyana: Prior to the destruction of the Second 
Temple there were many Jewish courts, study halls, and 
synagogues in Jerusalem. Among the many judges who 
served at that time only a small number had the authority 
to issue decrees and establish permanent public edicts 
with regard to such matters as robbery or damages. The 
Gemara explicitly mentions some of them, including 
Admon ben Gaddai, Hanan the Egyptian, and Hanan ben 
Avishalom. According to Rabbi Natan, Nahum HaMadi 
was also one of these judges. The Sages valued the exper- 
tise of these judges and ruled that they should receive 
their wages from the Temple treasury (Ketubot 105a). 


Perek VI 
Daf59 Amuda 


NOTES 

As if they were grapes, etc. — 121 w339 17 ya: These 
grapes are not appraised relative to what remains there, 
since the remaining grapes might not continue to 
grow properly, and so the injured party would suffer a 
loss. One possibility that Tosafot suggest is that Rabbi 
Yehoshua said this only with regard to grapes because 
sometimes grapes on a particular vine are not of good 
quality, whereas with regard to produce of a field and 
the like, if the field is deficient the issue would affect the 
entire field rather than a particular area, and therefore 
using the remaining produce as a measure for appraisal 
is acceptable. 


Young branches - 0353 h: Rashi explains that these 
are clusters of flowers growing out of the vine that have 
not yet become fruit. Rabbeinu Hananel explains that 
they are young branches from which the fruit of the vine 
will eventually sprout, while the Arukh explains it as the 
center of the vine. 


LANGUAGE 
Young branches [lulevei gefanim] - 0393 ah: This 
term refers to the soft, tender part of plants such as 
caper, grapevines, and palms, which were considered 
a delicacy. 
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Abaye continued: Is that to say that with regard to damage caused 
by an animal it is not taught in a mishna or baraita without men- 
tioning the method of appraising one part in sixty like this case? 
But this is not so, as it is taught in a baraita: If an animal broke down 
a sapling that had not yet borne fruit, Rabbi Yosei says: Those who 
issue decrees in Jerusalem’ say that the damages are determined 
based on a fixed formula: If the sapling was in its first year, the 
owner of the animal pays two pieces of silver; ifthe sapling was two 
years old, he pays four pieces of silver. If the animal ate unripe 
blades of grain used for pasture, Rabbi Yosei HaGelili says: It is 
judged according to what remains of it, i.e., the court waits until 
the rest of the field ripens and then appraises the value of what 
was previously eaten. And the Rabbis say: The court views how 
much the field was worth before he destroyed it, and how much 
it is worth now. 


If the animal ate the grapes while they were in the budding stage, 
Rabbi Yehoshua says: The court views the grapes that were dam- 
aged as if they were grapes" about to be picked, and appraise the 
damage based on this. And the Rabbis say: The court views how 
much the vineyard was worth before the animal ate the grapes, and 
how much it is worth now. Rabbi Shimon ben Yehuda says in the 
name of Rabbi Shimon: In what case is this statement, that the 
court appraises the vineyard or group of trees that were damaged, 
said? It is when the animal ate young branches [lulevei gefanim]" 
of vines or shoots of fig trees, but where it ate unripe figs or unripe 
grapes, the court views them and appraises them as if they were 
grapes ready to be picked. 


Abaye continues: In any event, it teaches that the Rabbis say: The 
court views how much the vineyard was worth before the animal 
ate the produce and how much it is worth now, and it does not 
teach that the court appraises the damage relative to an area sixty 
times greater. 


Rather, what have you to say? You must say that the wording 
employed by the baraita is to be understood to mean that the court 
appraises the damage relative to an area sixty times greater, so 
here too, in the baraita dealing with one who himself causes damage, 
the wording is to be understood to mean that the damage is valued 
relative to an area sixty times greater. 


Abaye said: Rabbi Yosei HaGelili and Rabbi Yishmael both said 
the same thing. They are of the same opinion that the appraisal for 
damages is based on the value of the produce remaining in the field 
once it ripens. 


The opinion of Rabbi Yosei HaGelili is this that we stated above 
in the baraita, i.e., that the damages paid for an animal eating unripe 
grain is assessed according to what remains of the grain. 


The opinion of Rabbi Yishmael is as it is taught in a baraita: The 
verse states: “The best of his field and the best of his vineyard 
he shall pay” (Exodus 22:4), which means he must pay according 
to the best-quality field of the injured party or the best-quality 
vineyard of the injured party. This is the statement of Rabbi 
Yishmael. Rabbi Akiva says: The verse comes only to allow 
injured parties to collect compensation from the superior- quality 
land of the one liable to pay for the damage, and by an a fortiori 
inference it is derived that this applies to consecrated property. 
Compensation for damaging consecrated property is paid from 
one’s best-quality assets. 
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And do not say that Rabbi Yishmael’s statement should be inter- 
preted in accordance with the opinion of Rav Idi bar Avin, as Rav 
Idi bar Avin says: Here it concerns a case where the animal ate the 
produce of one garden bed from among several garden beds, 
but we do not know whether the garden bed it ate from was lean 
or choice. Therefore, the verse says to the owner of the animal: 
Arise and pay choice land, equivalent to the best-quality land that 
there is now remaining, and the court does not assume that the 
animal ate produce from the lesser-quality garden bed, as we do 
not say this. 


What is the reason that Rabbi Yishmael does not hold in accor- 
dance with the opinion of Rav Idi bar Avin? It is because he accepts 
the principle that the burden of proof rests upon the claimant; 
without such proof, the owner of the animal pays only the value of 
a lesser-quality garden bed. Rather, Rabbi Yishmael interprets 
the Torah’s expression “the best of his field” as requiring payment 
with the best-quality land before him, and what is this? It is that 
which remained in the field and subsequently sprouted, and the 
compensation is based on the value of this. 


The Gemara examines the baraita. The Master said: Rabbi Shimon 
ben Yehuda says in the name of Rabbi Shimon: In what case is 
this statement that the court appraises the vineyard or group of 
trees that were damaged said? It is when the animal ate young 
branches of vines or shoots of fig trees. The Gemara comments: 
This indicates that if the animal ate budding grapes the court 
views them and appraises them as if they were grapes ready to be 
picked. But say, and try to explain accordingly, the latter clause of 
the baraita, which teaches that if the animal ate unripe figs or 
half-ripe grapes, that is where the court views them as if they were 
grapes ready to be picked, indicating that if the animal ate the 
grapes in the budding stage, the court views how much the vine- 
yard was worth before the animal ate them and how much it is 
worth now. Therefore, the two clauses of the baraita appear to be 
contradictory. 


Ravina said: Bind them together and teach them as a single state- 
ment, as follows: In what case is this statement said that the court 
appraises how much the field was worth when the animal ate 
from it? It is said in a case when the animal ate young branches of 
vines or shoots of fig trees. But if it ate grapes in the budding 
stage, unripe figs, or half-ripe grapes, the court views them and 
appraises them as if they were grapes ready to be picked. 


The Gemara asks: If so, the opinion of Rabbi Shimon ben Yehuda 
is identical to the opinion of Rabbi Yehoshua with regard to grapes 
in the budding stage. Why would the mishna state their opinions 
separately? 


The Gemara answers: There is a difference between them with 
regard to the weakening of the vine." A vine is weakened by the 
grapes growing on it, as they draw nutrients from the roots and 
branches. Now that the grapes have been eaten, the vine is no 
longer weakened. Therefore, according to one opinion, the court 
takes into consideration this reduction of the weakening of the 
vine, and that amount is deducted when calculating the damages, 
whereas according to the other opinion, the court does not take 
this into account. But their respective opinions are not defined, 
and it is not clear which tanna takes this weakening into account 
and which does not. 


Weakening of the vine — K393 wma: A certain amount of a 
plant's energy goes toward the growth and development of 
its fruit. For this reason, any fruit-bearing plant undergoes a 
decrease in its growth while its fruit is ripening. Proper pruning 


BACKGROUND 
is an important step in ensuring healthy, strong plants. There- 
fore, when an animal damages a plant by eating its unripe fruit 
it also benefits the plant slightly by giving it more strength 
to grow. 


HALAKHA 

Weakening of the vine - x39% wma: According to the Rosh, 
the compensation paid for fruit attached to the ground is 
calculated by deducting from the damages the benefit of 
the vine'’s not being weakened by the growing fruit. Accord- 
ing to the Rif, the Rambam, and the Ramah, the value of that 
benefit is not deducted from the amount of compensation 
(Tur, Hoshen Mishpat 394, and see Beit Yosef there). 
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HALAKHA 
Rapist - DJX: As part of the indemnity payments, a rapist 
must pay compensation for the pain he inflicted (Rambam 
Sefer Nashim, Hilkhot Na‘ara Betula 2:1; Shulhan Arukh, Even 
HaEzer 177:1). 


Aramean and Persian date palms — xopn TNOINT xopt 
MDB: In a case where an animal ate fruit from, ora person 
cut “down, a date palm belonging to another, the following 
distinction applies: If it was a date palm not of the best 
quality, the damage caused is assessed relative to an area 
of ground sixty times larger than the area containing the 
tree. If the date palm was of a variety bearing superior- 
quality fruit, the damage is appraised with regard to the 
tree itself by calculating how much it was worth before 
and how much it is worth after the damage. The Rema 
explains, in accordance with the opinions of the Jur and 
the Rosh, that if one damages a tree or a plant that is not 
yet fully grown, the damage is appraised relative to an area 
sixty times larger, whereas if it is fully grown, the damage is 
appraised according to the loss to that tree (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 4:14; Shulhan Arukh, Hoshen 
Mishpat 394:6). 


= 


NOTES 


The pain of a woman who has intercourse willingly 
is not comparable, etc. — ^3) ;ix7a nywa maia ivy: 

Tosafot note that according to the opinion of the Rabbis 
as well, the court takes into account the future pain that 
would have been suffered by the woman when she first 
engages in intercourse with her husband, and the differ- 
ence between their opinion and that of Rabbi Shimon 
ben Yehuda is only with regard to preciely how the pain is 
assessed. In any event, Abaye is not attempting to contrast 
the opinion of Rabbi Shimon ben Yehuda with that of the 
Rabbis, but to demonstrate that Rabbi Shimon ben Yehuda, 
as opposed to Rabbi Yehoshua, takes future events into 
account when assessing compensation. 


With regard to a Persian date palm - nxD15 xbpta: The 
reason that this type of date palm is not appraised relative 
to the land is that it is of independent value itself and is 
therefore sold independently, not as part of a plot of land. 
Therefore, one who damages it must pay the value of the 
tree itself and not its value relative to the land, in contrast 
to an Aramean date palm, which has no independent 
value (Rabbeinu Hananel). Some commentaries explain 
this in the opposite manner, i.e., that the reference is to an 
Aramean date palm, which is worth more. Consequently, 
it is assessed relative to the land so as not to obligate the 
perpetrator to pay excessive damages. By contrast, for 
a Persian date palm, which is not as valuable, one pays 
directly according to its value or in proportion to the three 
date palms that he damaged, as assessing it relative to the 
land would lessen the compensation, benefiting the per- 
petrator (Rabbeinu Yehonatan of Lunel). Rashi explains the 
distinction as follows: A young date palm, which cannot 
be transferred to another piece of land, is called Aramean. 
The value of this palm is assessed relative to the land. A 
fully grown date palm is called Persian. This palm no lon- 
ger requires the land and has the same legal status as 
ripe fruit that is assessed independently. According to this 
explanation, the mistake of the Exilarch was in applying 
the same halakha to the young date palms as to those 
that are fully grown. 
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Abaye said: Their respective opinions are certainly defined, and 
it is possible to know which Sage held which opinion, since who 
is the tanna who is concerned for the weakening of the vine? It 
is Rabbi Shimon ben Yehuda, as it is taught in a baraita: Rabbi 
Shimon ben Yehuda says in the name of Rabbi Shimon ben 
Menasya: With regard to the indemnity payments that a rapist! 
must pay his victim, who had been a virgin, he does not pay com- 
pensation for the pain caused by the rape. This is due to the fact 
that she will ultimately suffer the same pain during her first act of 
sexual intercourse with her husband when she marries. The Rabbis 
said to him: The pain of a woman who has intercourse willingly 
is not comparable’ to the pain of a woman who has intercourse 
by rape. Rabbi Shimon ben Yehuda considers future pain when 
considering payment of damages, and similarly, he considers the 
reduced weakening of the vine. 


Abaye said: These tanna’im following and Rabbi Shimon ben 
Yehuda said the same thing concerning this matter. Rabbi Shimon 
ben Yehuda said this ruling that we said with regard to the case of 
rape and the case of the vine. As to these other tanna’im, what is 
the case about which they gave a similar ruling? 


This is as it is taught in a baraita concerning the halakha of one who 
injured a pregnant woman, thereby causing her to miscarry, for 
which the Torah holds him liable to pay her husband compensation. 
Rabbi Yosei says: The court appraises the compensation for the 
miscarried offspring and deducts the amount they would have paid 
for a midwife. Since she miscarried, the husband no longer has to 
pay for a midwife, so that is deducted from the compensation. Ben 
Azzai says: The court deducts the value of the extra sustenance the 
husband would have been required to provide for his pregnant wife. 


The one who says that the court appraises the compensation for 

the miscarried offspring less the amount they would have paid for 

a midwife would all the more so concede that the appraisal is less 

the value of the extra sustenance. But the one who says that the 

appraisal is less the value of the extra sustenance does not neces- 
sarily hold that the court appraises the compensation for the miscar- 
ried offspring less the money they would have paid for a midwife, 
since the husband can say to the assailant: My wife is capable’ and 

does not require a midwife to assist her when giving birth. 


Returning to the discussion of the appraisal of compensation for 
damage, the Gemara relates: Rav Pappa and Rav Huna, son of Rav 
Yehoshua, acted in accordance with the opinion of Rav Nahman 
and appraised a damaged date palm relative to an area sixty times 
greater than the particular area where the tree was standing. 


A different version of this halakha is also stated: Rav Pappa and 
Rav Huna, son of Rav Yehoshua, appraised the damage caused to 
a date palm relative to the assessment of the patch of land where 
the tree stood, i.e., how much it was worth with the tree and how 
much it was worth without it. 


The Gemara concludes: And the halakha is in accordance with the 
opinion of Rav Pappa and Rav Huna, son of Rav Yehoshua, with 
regard to an Aramean date palm, i.e., one of lesser quality, and it is 
assessed relative to the land, but the halakha is in accordance with 
the opinion of the Exilarch with regard to a Persian date palm,™ 
as they are of higher quality and each one is valuable, and it is not 
assessed relative to the land. 


The Gemara relates: Eliezer Ze’eira 


BACKGROUND 


Capable — xmp: Childbirth puts an enormous physical strain 
on a woman's body. Normally the toll on her body, pain, and 
loss of blood make it difficult for a woman to deliver her own 
baby and perform such actions as cutting the umbilical cord, 


there are woman who are able to deliver their own babies. The 
Torah writes of such women: “The Hebrew women are not like 
the Egyptian women, for they are lively; before the midwives 
come they have given birth” (Exodus 1:19). 


delivering the placenta, and giving initial care to the baby. Yet, 
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was wearing black shoes,’ unlike the Jewish custom of that time, 
and standing in the market of Neharde’a. Officials of the house of 
the Exilarch found him and said to him: What is different about 
you that causes you to wear these shoes? He said to them: I am 
wearing them because I am in mourning over the destruction of 
the Temple and Jerusalem,’ and so I wear black shoes, as is the 
custom of mourners. They said to him: Are you a man of such 
importance to publicly mourn over Jerusalem?" They thought 
that it was simply presumptuousness on his part. Since he was 
acting against the prevalent Jewish custom, they brought him to the 
prison and incarcerated him. 


Eliezer Ze’eira said to them: I am a great man, a scholar, and it is 
fitting for me to mourn publicly over the destruction of Jerusalem. 
They said to him: How do we know that you are a scholar? He said 
to them: Either you ask of me a matter of halakha and I will answer 
you, or I will ask you a matter of halakha and you will answer me. 
They said to him: You ask. 


He said to them: With regard to one who cuts a cluster of flowers 
on the stem ofa date palm belonging to another, what is he required 
to pay? They said to him: He pays the value of the date stem. He 
said to them: But ultimately they will become ripe dates, which are 
worth more. They said to him: Ifso, he pays the value of the future 
dates. He said to them: But he did not take ripe dates from the 
other person, so how can the court obligate him to pay for damage 
that he did not cause? 


They said to Eliezer Ze’eira: You tell us the correct appraisal for the 
date stem. He said to them: The court appraises the damage relative 
to asimilar piece of land sixty times the size. They said to him: Who 
says an opinion as you do, so that you can prove you are correct? 
He said to them: Shmuel is alive and his court exists; you can ask 
him. They sent the question before Shmuel, together with the rul- 
ing of Eliezer Ze’eira. Shmuel said to them: He is saying well to you, 
because the halakha is as he says; the appraisal is relative to an area 
sixty times greater. Upon hearing this, the officials of the Exilarch 
realized that he was a great man and they released him. 


§ The mishna (ssb) teaches that Rabbi Shimon says: If the animal 
ate ripe produce," the owner pays the value of the ripe produce 
eaten. What is the reason for Rabbi Shimon’s opinion? This that 
the Merciful One states in the Torah: “And it feed in another’s 
field” (Exodus 22:4), which teaches that the court appraises the 
damage relative to another field, this statement applies specifically 
with regard to produce that requires a field to grow. For one’s ani- 
mal eating this produce, which do not require the field in order to 
ripen further, the animal’s owner must pay their value as they are. 


BACKGROUND 
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NOTES 

Black [ukamei] shoes — ‘234% 98D: Tosafot question this 
statement, since from various other sources it appears that 
the common practice was to wear black shoes. Rabbeinu 
Tam explains that Jews would wear black shoes with white 
straps by which they could be identified, whereas gentiles 
would wear completely black shoes, and Eliezer Ze’eira 
wore shoes with black straps. The Meiri cites an opinion 
that the term ukamei used here is not a generic term for 
black but refers specifically to a matte black, whereas shoes 
would typically be painted with a glossy black paint. 


Are you of such importance to mourn over Jerusalem — 
nhwy Tagme) nawn mx: Although mourning for 
the destruction of Jerusalem is considered a meritorious act 
and the Gemara says (Taʻanit 30b) that one who mourns for 
Jerusalem will merit to rejoice at the time of its rebuilding, 
overt displays of mourning are discouraged. Some com- 
mentaries explain that people tend to mourn the lack of a 
Jewish monarchy and state, but the real mourning should 
be for the exile of the Divine Spirit and the lack of direct 
divine influence. Only a person of stature is able to truly 
mourn for these (Divrei Yatziv, Orah Hayyim 238). Eliezer 
Zeeira wore these shoes as a demonstration of mourning 
hat reminded him of the destruction of the Temple, as 
one must remove one's shoes when entering the Temple 
compound. Alternatively, the Sages expound the verse: 
How beautiful are your steps in sandals” (Song of Songs 
7:2), as referring to the Jewish people making a pilgrimage 
o the Temple on foot. Therefore, Eliezer Ze’eira wished 
o constantly remind himself of that pilgrimage with his 
ootwear (Gra). 


u 


HALAKHA 
Ate ripe produce - mwas NYA mow: If an animal eats 
fully grown, ripe produce, its owner pays the value of the 
produce, in accordance with the opinion of Rava and Rabbi 
Shimon (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 4:14; 
Shulhan Arukh, Hoshen Mishpat 394:5). 


Black shoes — 731% 3%: Shoes in the time of the Gemara 


were usually similar to the shoes in the i image, yet there were 


differences in the number of straps or laces and their color. 


Every detail of the shoe provided a sign of a specific social status. 
Apparently there were such differences between the shoes of 
gentiles and those of Jews, although Josafot explain that the 
difference was not in the shoe itself but in the color of the 
straps. This difference provided a distinguishing mark between 
Jews and gentiles, and the Sages were severely opposed to 
one who changed the color of his shoes in order to resemble 
the gentiles. 


Fresco from Pompeii depicting two upper-class Romans wearing black shoes 


In mourning over Jerusalem — Dw KANN: After the 
destruction of the Second Temple some would go to great 
lengths to mourn for Jerusalem, refraining from eating cer- 
tain foods and wearing special garments. The Sages in the 
generation after the destruction limited such mourning; they 
permitted only certain forms of mourning as a reminder of the 
destruction (see Bava Batra 60b). Nevertheless, in each genera- 
tion there were certain individuals renowned for their fear of 
Heaven known as mourners of Zion, based on the verse: “To 
appoint those that mourn for Zion” (Isaiah 61:3), who accepted 
upon themselves additional customs of mourning. 
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Rav Huna bar Hiyya says that Rabbi Yirmeya bar Abba says: Rav 
judged a practical halakha on a certain issue in accordance with 
the opinion of Rabbi Meir, despite the fact that in general the 
halakha is not in accordance with his opinion. And furthermore, 
he ruled" that the halakha is in accordance with the opinion 
of Rabbi Shimon, even though in that case his was a minority 
opinion. 


Rav Huna bar Hiyya explains: Rav judged a practical halakha in 
accordance with the opinion of Rabbi Meir, as it is taught in a 
baraita: In the case of a field designated by its owner as a lien for 
his wife's marriage contract, which he subsequently wants to sell, if 
he wrote a document of sale to a first buyer, but his wife did not 
sign" for him to endorse the sale, and subsequently the husband 
wrote a document of sale to a second buyer, and his wife signed 
for him, she thereby loses the lien of her marriage contract, since 
the sale is effective and she can no longer collect from this field; 
this is the statement of Rabbi Meir. Rabbi Yehuda says that she 
can say: I did it only to please my husband, but I did not mean it 
and never intended to forgo my rights. What claim do you, the 
purchasers, have against me? Therefore, the lien is still in effect. 
Rav judged a case in accordance with the opinion of Rabbi Meir. 


And Rav ruled that the halakha is in accordance with the opinion 
of Rabbi Shimon, as we learned in the mishna: Rabbi Shimon 
says: If one’s animal ate ripe produce, the owner pays the value of 
ripe produce eaten. Therefore, if it ate one sea of produce, he 
pays the value of one se'a of produce, and if it ate two se’a, he pays 
for two sea. Although Rabbi Shimon’s opinion is the minority 
one, Rav ruled in accordance with it. 


MI S HNA In a case of one who stacks his produce in 


another’s field" without permission from 
the owner of that field, and an animal belonging to the owner of 
the field eats the produce, the owner of the field is exempt. And if 
the animal is injured by the produce, the owner of the stack is 
liable. But if he stacked them in that field with permission," the 
owner of the field is liable for damage caused to the produce. 


NOTES 


Rav judged [dan] in accordance with Rabbi Meir and he 
ruled [pasak], etc. — 131 pod VA 299 27 77: Rashi explains 
that the first term, dan, means that he judged a practical case 
that came before him, whereas the term pasak refers to a ruling 
that he issued although the case did not actually come before 
him in practice. The commentaries write that these two matters 
are connected, since in both cases Rav’s ruling contained a 
novelty. In the first case he ruled in accordance with the opinion 
of Rabbi Meir, since his opinion seemed logical, and against the 


He wrote to a first buyer but his wife did not sign - an 
mann x fw: In this case the husband wished to sell the 
field, but his wife refused to sign a document waiving her rights 
to it, and as a result the sale was not completed. Subsequently 
the husband sold either the same field or a different field, and 
the wife agreed to sign a document waiving her rights. In such 
a case she is unable to claim later that she signed only in order 
to please her husband, since she did refuse to sign the first 
time. This ruling is in accordance with the opinion of Rabbi 
Meir (Rambam Sefer Nashim, Hilkhot Ishut 17:1; Shulhan Arukh, 
Even HaEzer 90:17). 


One who stacks produce in another's field - niw Jina waa 
ivan: If one stacks produce in another's field without permis- 
sion, and an animal belonging to the owner of the field eats it, 


HALAKHA 


opinion of Rabbi Yehuda. He did so even though the conven- 
tions concerning adjudicating between different opinions, as 
listed in tractate Eiruvin (52a) state that the halakha is ruled in 
accordance with Rabbi Yehuda's opinion in his disputes with 
Rabbi Meir. In the second case, he ruled in accordance with 
Rabbi Shimon's opinion even though it appears to be a minority 
opinion, since the unattributed opinion in the mishna appar- 
ently holds that in all cases the damage is assessed relative to an 
area of land sixty times as large (Rabbeinu Barukh). 


the owner of the field is not liable to pay damages. Moreover, 
if the animal is injured on account of the stack of grain, e.g., by 
tripping on it, the owner of the stack is liable to pay. If the animal 
was injured as a result of eating the produce, the owner of the 
stack is exempt (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
3:15; Shulhan Arukh, Hoshen Mishpat 393:4). 


He stacked with permission — mwa wy: If one stacks pro- 
duce in a field with the permission of the field's owner, who is 
also the supervisor of the produce of threshing floors, even if 
the owner of the field did not explicitly accept responsibility 
for safeguarding the stack, he is liable for any damage to the 
stack caused by his animal (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 3:15; Shulhan Arukh, Hoshen Mishpat 393:4). 
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G E M ARA ™ Gemara asks: Shall we say that that 


which we learned in the mishna is not in 
accordance with the opinion of Rabbi Yehuda HaNasi? As, if the 
mishna were in accordance with the opinion of Rabbi Yehuda 
HaNasi, doesn’t he say: A homeowner who gives another permis- 
sion to bring items into his courtyard is not responsible for them 
unless the homeowner accepts on himself to safeguard them? The 
mishna does not mention any such acceptance of responsibility. Rav 
Pappa said: Here we are dealing with the supervisor of the thresh- 
ing floors, to whom people would entrust their produce. As, since 
the supervisor says to the owner of the produce: Bring it in and 
stack it, it is as though he had said to him: Bring it in and I will 
supervise it for you. 


MISHNA ne who sends a fire, i.e, places a uring 


object, in the hand of a deaf-mute," an 
imbecile, or a minor is exempt for any damage later caused by 
the fire according to human laws but liable according to the laws 
of Heaven. If he sent it in the hand of a halakhically competent 
person,” the halakhically competent person is liable, not the one 
who sent him. 


If one person brought the fire," and one other person subsequently 
brought the wood, causing the fire to spread, the one who brought 
the wood’ is liable for any damage caused. Conversely, if one person 
first brought the wood, and subsequently one other person brought 
the fire, the one who brought the fire is liable, since it was he who 
actually kindled the wood. 


If another came and fanned the flame," and as a result the fire spread 
and caused damage, the one who fanned it is liable, since he is 
the proximate cause of the damage. If the wind fanned the flames, 
all the people involved are exempt," since none of them actually 
caused the damage. 


G E M A RA Reish Lakish says in the name of Hizkiyya: 


They taught that one who sends fire in the 
hand of a deaf-mute, an imbecile, or a minor is exempt only when 
he conveyed to him a glowing coal" and one of these people fanned 
it himself and set it alight. But if one conveyed a torch to a deaf-mute, 
imbecile, or minor, the one who gave it to him is liable. What is 
the reason for this halakha? The action of the one who gave it to 
him directly caused the fire to spread. 


And Rabbi Yohanan says: Even if he conveyed a torch to him, he 
is exempt. What is the reason? It is the tongs of the deaf-mute" 
that caused the damage, since torches do not cause fires on their 
own. And the one who gives dangerous objects to a deaf-mute is not 
rendered liable for the damage caused, unless he conveys branches 
[gavza]‘ to him 


NOTES 


The one who brought the wood, etc. - n% x27 
^D) Db¥YT: The principle is that provided that one's 
actions do not create a situation where there is danger 
of the fire spreading, such an action does not render one 
liable. Rather, it is the one who causes the fire to spread 
who is held liable. 


All are exempt — pres this: The word all includes the 
one fanning the flames. Since in this case it was an atypi- 
cal wind that caused the damage, it could not have been 
oreseen. If it was a typical wind, the person fanning the 
flames would be liable since he ought to have realized 
hat such a wind might spread the flames. If the wind 
started blowing only after they kindled the fire, then 
none of them are held responsible (Rashba, based on 
erusalem Talmud). 


The tongs [tzevata] of the deaf-mute - win? xnay: 
Rashi explains this term as being related to the word 
tzevat, meaning tongs. In other words, the deaf-mute 
holds the fire with tongs and starts the blaze using it. 
Earlier (9b) Rashi cites the textual variant tzavta, mean- 
ing: Those who accompany. The deaf-mute is now 
considered to be accompanied by the fire, as it is held 
by him alone. 


LANGUAGE 
Branches [gavza] — xma: This word derives from 
Iranian words that range in meaning from cattle goads 
to wooden mortars, as in the Middle Persian gawaz. 
The Sages used it to mean any kind of stick, cut branch, 
or beam. 


HALAKHA 


One who sends a fire in the hand of a deaf-mute, etc. —nbwa 
31 WIN Va mwang NX: One who places a burning object in 
the hands of one who is halakhically incompetent is exempt 
according to human laws but liable according to the laws of 
Heaven (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 14:5; 
Shulhan Arukh, Hoshen Mishpat 418:7). 


He sent it in the hand of a halakhically competent person — 
npa va now: If one sends a burning object in the hand of a 
person ‘who is halakhically competent, and it leads to damage, 
the one holding the fire is liable and the one who gave it to 
him is exempt (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
14:6; Shulhan Arukh, Hoshen Mishpat 418:8). 


If one brought the fire, etc. — 13) VKI NX WIT IMR: If one 
person first brought the fire and another added the wood, caus- 
ing a blaze, the one who added the wood is liable. If one first 
brought wood and another set it on fire, the one who kindled 
the fire is liable (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
14:7; Shulhan Arukh, Hoshen Mishpat 418:9). 


If another came and fanned the flame - mary nx Ka: If one 
fans a kindled piece of wood, causing the fire to spread, he is 
liable for any damage (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 14:7; Shulhan Arukh, Hoshen Mishpat 418:9). 


If the wind fanned the flames, all are exempt - myy nny 
pres th: Even if one fanned a fire but an atypical wind blew 
and fanned it, the one who fanned it is exempt. The Rema, 
citing the Maggid Mishne, writes that if it was a typical wind, 


or even an atypical wind that was already blowing before the 
fire was kindled, the last one who caused the fire to spread is 
liable (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 14:7; Shulhan 
Arukh, Hoshen Mishpat 418:9). 


When he conveyed to him a glowing coal — nbms b paw: If 
one gives a glowing coal to one who is halakhically i incompe- 
tent, and the halakhically incompetent person fans it, the one 
who gave it to him is exempt according to human laws but 
liable according to the laws of Heaven. If one gives a burning 
torch to one who is halakhically incompetent, he is liable even 
according to human laws, in accordance with the opinion of 
Hizkiyya, who was Rabbi Yohanan’s teacher (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 14:5; Shulhan Arukh, Hoshen 
Mishpat 418:7). 
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Perek VI 
Daf6o Amuda 


LANGUAGE 


Candle [sheraga] — 631: This word was borrowed from Ira- 
nian and is attested to in several Aramaic dialects. The form 
of the word in Middle Persian is čirāy, which means lamp. 


Heated it [tzamera tzamurei] — ‘way Yay: The Aramaic 
verb tzadi, mem, reish means to heat. It was adopted into 
Hebrew, as evident in words such as tzemarmoret, which 
means a fever that is accompanied by shivering or chills. In 
the Gemara it is referring to a case where the fire is fanned 
not by strong blowing but rather with gentle breathing, just 
as when one warms up an item with his breath. 


NOTES 


The one who teaches fanned is not mistaken — 9317 x2 
vanun xb 72): In the Jerusalem Talmud it is stated that 
there were originally two versions of the mishna, and the 
other version is found in the Tosefta (6:22). 


He heated it — ‘ay max: In other words, he did not actu- 
ally blow but merely opened his mouth and breathed warm 
air onto the coal to warm it. Even in combination with the 
wind, this is not usually sufficient to spread a fire (see Rashi 
and Tosafot). 


That the Torah prohibited planned labor - nama noxdat 
TVA TPY: In the same way that this principle of planned, 
constructive labor is sometimes invoked to absolve one from 
liability for certain acts that were performed on Shabbat 
without intention or forethought, it also serves to render 
one liable for certain acts. This is because, with regard to 
one's liability for transgressing the halakhot of Shabbat, it 
is not just the isolated action performed by the person that 
is relevant but also the circumstances within which it takes 
place. For example, one who bakes or cooks on Shabbat is 
liable specifically because there is a fire in the oven, since 
putting an item in the oven is not a prohibited act in itself. 
Similarly, winnowing by its very nature is performed in 
combination with the wind, and so it is considered a bona 
fide act of prohibited labor on Shabbat, even though it is 
accomplished in conjunction with a force of nature beyond 
one’s control. By contrast, with regard to the halakhot of 
damages, only the action that one actually performs is taken 
into consideration. 


HALAKHA =—W¥-W____—_- 
One fanned and the wind fanned, etc. - nt analy ma 
^3: If one fanned a fire and the wind also fanned it, the one 
who fanned it is liable for any damage caused. This does 
not follow the opinion of Rav Ashi, as this ruling holds one 
iable for indirect damage. The Rema writes that, according 
o some authorities (Josafot; Rosh), one is liable only if the 
fire could have resulted through his fanning alone and also 
could not have been caused solely by the wind. But if neither 
was sufficient to fan it on its own, or if each was sufficient, 
he one who fanned it is exempt, since his fanning is con- 
sidered indirect damage, in accordance with the opinion of 
Rav Ashi (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 14:7; 
Shulhan Arukh, Hoshen Mishpat 418:9). 


Wood or stones, etc. — 131 D3 ix D¥Y: One who kindles a 
fire that burns wood, stones, or earth is liable to pay compen- 
sation for them (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
14:8; Shulhan Arukh, Hoshen Mishpat 418:2). 


BACKGROUND 

It consumes. ..stones — DIX.. hX: Limestone makes 
up approximately 10 percent of al sedimentary rock and 
is used extensively for building. When limestone is heated 
a chemical reaction occurs, turning the calcium carbonate 
(CaCO3) in the stone into calcium oxide (CaO). As a result, 
the rock becomes soft and flaky, and when subsequently 
exposed to rain it can crumble. 


372 


BAVA KAMMA ` PEREK VI: 60A°.D Arps 


Toyo eT MITT NIW NAVD 
anna PA 


naran npn- Nps tanw” 
ADT INO PRY? 7B A 3 Vax 
ATN WIDYA x? "D7" 

wanwa ny ny 


wanun xb) ant qx 
MNT TNO "wR Nava" INT 
Kyr INST wanwA x? 13 

oNV ny 


na paoa faa - mg anay” 
w ore mg anah 73): 34 
DNs) 9M - ania 3 nada 

awg- 1x 


nwa rn mate ep PKAN 


DD- PPPV a KOT HSN VAS 
seaming zm ty nw 
mara Mardy yiap WN KINN 
Aye! nna na AD myn 
Tyas [HAD ON KPLI AD 

owas 


MN TY PVA 93 WOK WK 31 


naw pry hyn xt - inywon 
JA TIX nawn nxn 
XiT xabya Ko X37 bars 

“NOS Ppa KON 


mosey mar me nwa IT 
aT — 9Y ix DIK IX DOSY 
DD i MNT WN NYD D” TIKI 
mwa ix Mapa ix wna box 

ean mes WIRT dhe OPW 


of thin wood and a candle [sheraga], since in that case his own 
action, i.e., that of the one who sent the flame, definitely caused 
the fire to spread. 


The mishna teaches that if one sent a fire in the hand of a halakhic- 
ally competent person, the halakhically competent person is 
liable... If another came and fanned the flame the one who fanned 
it is liable. Rav Nahman bar Yitzhak says with regard to the correct 
text of the mishna: The one who teaches it using the word fanned 
[libba] is not mistaken," and the one who teaches it using the 
word blew [nibba] is not mistaken. 


Rav Nahman explained: The one who teaches using the word 
fanned [libba] is not mistaken, as it is written: “With a flame 
[belabbat] of fire” (Exodus 3:2), and the one who teaches using 
the word blew [nibba] is not mistaken, as it is written: “He creates 
the fruit [niv] of the lips” (Isaiah 57:19), which can be interpreted 
as referring to the breath of the lips. 


§ The mishna teaches: If the wind fanned the flames, all the people 
involved are exempt, indicating that even if one fanned the fire at 
the same time that the wind was blowing he is exempt. The Gemara 
cites a baraita in which the Sages taught the same idea explicitly: 
Ina case where one fanned the flame and at the same time the wind 
fanned" it, if his fanning has sufficient strength by itself to fan the 
flames, he is liable for damage caused by the fire, since even without 
the wind the fire would have spread. But if his fanning alone was 
not sufficient, he is exempt. 


The Gemara asks: Why is he exempt if his fanning is not sufficient? 
Let it be the same halakha as the case of one who winnows grain 
on Shabbat by throwing it into the air, and the wind assists him by 
separating the chaff from the grain. In such a case he is liable for 
desecrating Shabbat, despite the fact that without the assistance of 
the wind he would not have been able to winnow the grain. 


Abaye said: With what are we dealing here? We are dealing with a 
case where he fanned the fire from one side and the wind fanned 
it from the other side, and the fire was blown in the direction the 
wind was blowing. Therefore, it is clear that his fanning did not help 
the fire spread, so he is exempt. Rava says: We are dealing with a 
case where he fanned it along with a typical wind, and this was not 
sufficient to cause the fire to spread, and suddenly an atypical wind 
came and fanned it. Therefore, he is exempt since he could not have 
anticipated this. Rabbi Zeira said: We are dealing with a case where 
he only heated [detzamera tzamurei] the fire!’ by breathing on it, 
rather than fanning it properly. 


Rav Ashi said: When we say that one is liable in a case where 
he winnows and the wind assists him, this statement applies 
with regard to the halakhot of Shabbat. With regard to Shabbat, 
the principle is that the Torah prohibited planned, constructive 
labor." The primary consideration is that his objective is accom- 
plished, even if he did not perform the entire act of labor. But here, 
in the context of damages, he is considered to have caused damage 
merely through indirect action, and one who causes damage 
through indirect action is exempt. 


If ds forth a fire, i.e., allows i 
MISHNA OnE Send orth a fire, i.e., a W 


escape, and it consumes wood, or stones, 
or earth, he is liable, as it is stated: “If a fire breaks out, and 
catches in thorns, so that a stack of grain, or standing grain, or 
the field, is consumed, the one who kindled the fire shall pay 
compensation” (Exodus 22:5), which teaches that he is liable 
also for destroying the field itself. 
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E E M ARA "t regard to the verse cited in the 


mishna, Rava says: Why do I need the 
Merciful One to write in the Torah all of these terms: “Thorns,” 
“a stack of grain,” “standing grain,” and “field,” which seem to 
be redundant? 


Rava explains: All the terms are necessary, because if the Merci- 
ful One had written only “thorns” in the Torah, I would say that 
it is specifically thorns for which the Merciful One renders one 
liable, because it is common for fire to be near them, and it is 
common that one is negligent. But with regard to a stack of grain, 
with regard to which it is not common for fire to be near it, as 
grain is valuable, so one keeps it out of harm's way, and it is 
not common that one is negligent in allowing it to catch fire, 
I would say that he should not be liable. And if the Merciful 
One had written only: “A stack of grain,” I would say that it is 
specifically for such a stack that the Merciful One renders him 
liable, because it involves a substantial financial loss. But with 
regard to thorns, which involve only a minimal loss, I would 
say that he should not be liable. Therefore, the verse teaches that 
he is liable for damage to thorns as well. 


Why do I need the Torah to state the term “standing grain”? It is 
in order to teach that just as standing grain is exposed, so too, 
one is liable only for damage caused by fire for all items that are 
exposed. One is exempt from liability for damage to items that 
are concealed. 


The Gemara asks: And according to the opinion of Rabbi Yehuda, 
who deems one liable for a concealed article damaged by a 
fire, why do I need the Torah to state the term: “Standing grain”? 
The Gemara answers: The term serves to include all items that 
have stature," i.e., trees and animals, and not only produce. The 
Gemara asks: And according to the opinion of the Rabbis, who 
derive the halakha of concealed articles from the term “standing 
grain,’ from where do they derive that all items that have stature 
are included? The Gemara answers: They derive it from the 
term: “Or standing grain,” since the additional word “or” is an 
inclusive term. 


The Gemara asks: And what does Rabbi Yehuda derive from the 
additional word “or”? The Gemara answers: He requires the word 
“or” to divide the terms, i.e., to teach that one is liable for damage 
to any one of the items listed, and not only where the fire burned 
all of them together. The Gemara then asks: And from where 
do the Rabbis derive the halakha to divide the terms so that 
one is liable for damage to each one independently? The Gemara 
answers: They derive it from the second instance of the word “or,” 
as the verse states: “Or the field? 


The Gemara asks: And what does Rabbi Yehuda derive from the 
phrase “or the field”? The Gemara answers: Since the Merciful 
One wrote in the Torah: “Or standing grain,” He also wrote: “Or 
the field,” for stylistic consistency, but no additional halakha may 
be derived from this term. 


Rava continues to elaborate on the different terms in the verse: 
And why do I need the word “field” in the verse? It serves to 
include liability for damage in a case when the flames licked a 
plowed field and charred its stones. The Gemara asks: But let 
the Merciful One write only the term “field,” and then it would 
not require all these other terms. If one is liable for damage to a 
field, which is not totally destroyed by the fire, he is certainly liable 
for damage to other items that are completely destroyed. The 
Gemara answers: It is necessary to write the other terms as well, 
because if the Merciful One had written only “field,” I would 
say that for what is in the field, yes, one is liable, but for anything 
else, no, one is not liable. Therefore, it teaches us that one is liable 
for any damage caused by fire. 


NOTES 


Items that have stature [ba‘alei koma] - 712‘) ya: Rashi 


explains tha 


t this includes trees and animals. From the 


Jerusalem Talmud it appears that the word kama used 


in the verse, 


which is translated here as standing grain, 


incorporates anything still attached to the ground. This 


is in contras 
which is tra 


to another term used in the verse, gaddish, 
nslated here as a stack of grain and refers 


to harvested produce. The Ra'avad suggests two expla- 
nations for the term ba‘alei koma: Either it incorporates 


various item 
not general 


s standing and growing in the field that are 
y stacked, e.g., vegetables, or alternatively, 


it includes essentially any item, since every object has 


some height. 
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NOTES 

Calamity befalls the world only, etc. — AX May NS px 
a>] Kby dbiyd: The Meiri writes that this serves to teach 
the proper attitude toward life. Righteous people should 
not think that it makes no difference to them that others 
are wicked. Rather, they must be aware that calamity 
comes as a result of the actions of the wicked and afflicts 
the entire world. Suffering afflicts both the righteous and 
the wicked, and moreover, it begins with the righteous. 


Perek VI 
Daf6o0 Amud b 


NOTES 


Outside the sword will bereave - 21% bavn yama: Rashi 
explains that this does not refer to the sword of battle but 
to the sword of the Angel of Death. 
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§ The Gemara cites an aggadic midrash based on this verse: Rabbi 
Shmuel bar Nahmani says that Rabbi Yonatan says: Calamity 
befalls the world only" when wicked people are in the world, but 
the calamity begins only with the righteous first, as it is stated in 
the verse: “Ifa fire breaks out, and catches in thorns, so that a stack 
of grain, or standing grain, or the field, is consumed” (Exodus 22:5). 
When does the fire, i.e., calamity, emerge? At a time when the 
thorns, i.e., the wicked, are found with it. But calamity begins only 
from the righteous first, as it is stated in the continuation of the 
verse: “And a stack of grain is consumed [vene’ekhal].” It is not 
stated: If a fire breaks out, and catches in thorns, and consumes 
[ve‘akhal] the stack of grain; rather, it states: “A stack of grain is 
consumed,” meaning that the stack, i.e., the righteous, has already 
been consumed before the thorns. 


Rav Yosef taught a baraita: What is the meaning of that which is 

written with regard to the plague of the firstborn: “And none of 
you shall go out of the opening of his house until the morning” 
(Exodus 12:22)? If the plague was not decreed upon the Jewish 

people, why were they not permitted to leave their homes? Once 

permission is granted to the destroyer to kill, it does not distin- 
guish between the righteous and the wicked. And not only that, 
but it begins with the righteous first, as it is stated in the verse: 
“And will cut off from you the righteous and the wicked” (Ezekiel 

21:8), where mention of the righteous precedes the wicked. 


Rav Yosef cried and said: Are all these righteous people also 
compared to nothing when calamity strikes? Abaye said to him: 
It is goodness for the righteous that they die first, as it is written: 
“The righteous is taken away because of the evil to come” (Isaiah 
57:1), so that he will not have to endure the suffering that will befall 
the people. 


Rav Yehuda says that Rav says: 


A person should always enter an unfamiliar city at a time of good, 
i.e., while it is light, as the Torah uses the expression “It is good” with 
regard to the creation of light (see Genesis 1:4). This goodness is 
manifest in the sense of security one feels when it is light. And 
likewise, when one leaves a city he should leave at a time of good, 
meaning after sunrise the next morning, as it is stated in the verse: 

“And none of you shall go out of the opening of his house until 
the morning” (Exodus 12:22). 


§ The Sages taught: If there is plague in the city, gather your feet, 
i.e., limit the time you spend out of the house, as it is stated in 

the verse: “And none of you shall go out of the opening of his 

house until the morning.” And it says in another verse: “Come, my 
people, enter into your chambers, and shut your doors behind 

you; hide yourself for a little moment, until the anger has passed by” 
(Isaiah 26:20). And it says: “Outside the sword will bereave," and 

in the chambers terror” (Deuteronomy 32:25). 


The Gemara asks: Whatis the reason for citing the additional verses 
introduced with the term: And it says? The first verse seems suffi- 
cient to teach the principle that one should not emerge from one’s 
house when there is a plague. The Gemara answers: And if you 
would say that this matter, the first verse that states that none of 
you shall go out until morning, applies only at night, but in the 
day one may think that the principle does not apply, for this reason 
the Gemara teaches: Come and hear: “Come, my people, enter 
into your chambers, and shut your doors behind you.” 
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And if you would say that this matter applies only where there 
is no fear inside, which explains why it is preferable to remain 
indoors, but where there is fear inside, one might think that when 
he goes out and sits among people in general company it is better, 
therefore, the Gemara introduces the third verse and says: Come 
and hear: “Outside the sword will bereave, and in the chambers 
terror.” This means that although there is terror in the chambers, 
outside the sword will bereave, so it is safer to remain indoors. 


Ata time when there was a plague, Rava would close the windows 
of his house, as it is written: “For death is come up into our 
windows” (Jeremiah 9:20). 


The Sages taught: If there is famine in the city, spread your feet, 
i.e., leave the city, as it is stated in the verse: “And there was a 
famine in the land; and Abram went down into Egypt to sojourn 
there” (Genesis 12:10). And it says: “If we say: We will enter into 
the city, then the famine is in the city, and we shall die there; and 
if we sit here, we die also, now come, and let us fall unto the host 
of the Arameans; if they save us alive, we shall live; and if they kill 
us, we shall but die” (11 Kings 7:4). 


What is the reason for citing the second verse, introduced with the 
term: And it says? And if you would say that this matter, the 
principle of leaving the city, applies only where there is no uncer- 
tainty concerning a life-threatening situation, but where there is 
uncertainty concerning a life-threatening situation this principle 
does not apply, come and hear: “Come, and let us fall unto the 
host of the Arameans; if they save us alive, we shall live; and if 
they kill us, we shall but die.” 


The Sages taught: If there is a plague in the city," a person should 
not walk in the middle of the road, due to the fact that the Angel 
of Death walks in the middle of the road, as, since in Heaven they 
have given him permission to kill within the city, he goes openly 
in the middle of the road. By contrast, if there is peace and quiet 
in the city, do not walk on the sides of the road, as, since the 
Angel of Death does not have permission to kill within the city, he 
hides himself and walks on the side of the road. 


The Sages taught: If there is a plague in the city, a person should 
not enter the synagogue alone, as the Angel of Death leaves his 
utensils there," and for this reason it is a dangerous place. And this 
matter, the danger in the synagogue, applies only when there are 
no children learning in the synagogue, and there are not ten men 
praying in it. But if there are children learning or ten men praying 
there, it is not a dangerous place. 


The Sages taught: If the dogs in a certain place are crying for no 
reason, it is a sign that they feel the Angel of Death has come to 
the city. If the dogs are playing, it is a sign that they feel that Elijah 
the prophet has come to the city. These matters apply only if 
there is no female dog among them. If there is a female dog nearby, 
their crying or playing is likely due to her presence. 


§ Rav Ami and Rav Asi sat before Rabbi Yitzhak Nappaha. 
One Sage said to Rabbi Yitzhak Nappaha: Let the Master 
say words of halakha, and the other Sage said to Rabbi Yitzhak 
Nappaha: Let the Master say words of aggada. Rabbi Yitzhak 
Nappaha began to say words of aggada but one Sage did not let 
him, so he began to say words of halakha but the other Sage did 
not let him. 


Rabbi Yitzhak Nappaha said to them: I will relate a parable. To 
what can this be compared? It can be compared to a man who has 
two wives, one young and one old. The young wife pulls out his 
white hairs, so that her husband will appear younger. The old wife 
pulls out his black hairs so that he will appear older. And it turns 
out that he is bald from here and from there, i.e., completely bald, 
due to the actions of both of his wives. 


HALAKHA 
A plague in the city - »¥a 127: One must be careful to 
avoid any dangerous situation. Therefore, the Sages said 
that one should flee from a city where there is a plague. 
One should flee as soon as the plague begins, before it 
takes hold in the city (Shulhan Arukh, Yore De'a 16:5, in 
the comment of Rema). 


NOTES 
As the Angel of Death leaves his utensils there — 
vop ow ppan nya Jaw: In the time of the Talmud 
the synagogues were located far from the city, and peo- 
ple went there only for prayers. Therefore, the Sages held 
that a synagogue was considered like other uninhabited 
places and was potentially dangerous. 
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NOTES 


What is the dilemma that David is raising - xP "x7 
a xwa: The Rashba writes that the Sages of the Talmud 
did not “explain the verse according to its straightforward 
meaning, because presumably King David had water with 
him. The Ra’avad adds that if he were thirsty, why would 
he ask specifically for water from Bethlehem? One who 
is thirsty will drink any water that is available. The Ra'ah 
writes that at a time of war, it is unlikely that someone 
would be particular and specify which water he wants. 
Therefore, the Gemara understands that water in this verse 
is a reference to Torah, and he was asking for a halakhic 
ruling. The verse states: “Which is by the gate” (Il Samuel 
23:16), which alludes to the judges of the court, who sit in 
he gate of the city. 


A concealed article damaged by a fire - wxa piv: King 
David was faced with this practical question and did not 
now the answer. His uncertainty was with regard to 
he matter that was later subject to a dispute between 
Rabbi Yehuda and the Rabbis. The Maharsha explains that 


ion at all, it is possible that the Gemara derived it from 
a contradiction between the verses. One verse states: “A 
plot of ground full of lentils” (1 Samuel 23:11), and another 
verse states: “A plot of ground full of barley” (| Chronicles 
11:13). The Gemara derives from this that the lentils were 
concealed inside a stack of barley, or vice versa, which led 
o the question of liability for the concealed produce. 


You are king, etc. — ^3) AA bn: One of the principles of 
ingship is that the king has permission to perform certain 
actions, e.g., building a road, without taking into account 
he rights of the people who live there, provided he is not 
doing so to take the property for his own personal use. 
Although he is required to subsequently appease those 
who have suffered loss due to his actions, he does not have 
to first receive their permission. The Rambam indicates that 
this halakha applies only at times of war and for the sake 
of the war (Rambam Sefer Shofetim, Hilkhot Melakhim 5:3). 
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although the verse does not seem to allude to this ques- 
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Rabbi Yitzhak Nappaha continued and said to them: If so, I will say 

to you a matter that is appropriate to both of you, which contains 

both halakha and aggada. In the verse that states: “If a fire breaks 

out, and catches in thorns” (Exodus 22:5), the term “breaks out” 
indicates that it breaks out by itself. Yet, the continuation of the 

verse states: “The one who kindled the fire shall pay compensa- 
tion,” which indicates that he must pay only if the fire spread due to 

his negligence. The verse can be explained allegorically: The Holy 

One, Blessed be He, said that although the fire broke out in the 

Temple due to the sins of the Jewish people, it is incumbent upon 

Me to pay restitution for the fire that I kindled. 


I, God, kindled a fire in Zion, as it is stated: “The Lord has accom- 
plished His fury, He has poured out His fierce anger; and He has 
kindled a fire in Zion, which has devoured its foundations” (Lam- 
entations 4:11). And I will build it with fire in the future, as it is 
stated: “For I, says the Lord, will be for her a wall of fire round 
about; and I will be the glory in her midst” (Zechariah 2:9). 


There is a halakha that can be learned from the verse in Exodus, 
as the verse begins with damage caused through one’s property: 
“If a fire breaks out,’ and concludes with damage caused by one’s 
body: “The one who kindled the fire.” This indicates that when 
damage is caused by fire, it is considered as though the person 
who kindled the fire caused the damage directly with his body. That 
serves to say to you that the liability for his fire damage is due to 
its similarity to his arrows. Just as one who shoots an arrow and 
causes damage is liable because the damage was caused directly 
through his action, so too, one who kindles a fire that causes damage 
is liable because it is considered as though the damage were caused 
directly by his actions. 


Q The Gemara continues with another statement of aggada on a 
related topic: The verse states: “And David longed, and said: Oh, 
that one would give me water to drink of the well of Bethlehem, 
which is by the gate! And the three mighty men broke through 
the host of the Philistines, and drew water out of the well of Beth- 
lehem, that was by the gate, and took it, and brought it to David; 
but he would not drink it, but poured it out to the Lord” (11 Samuel 
23:15-16). The Sages understood that David was not simply asking 
for water, but was using the term as a metaphor referring to Torah, 
and he was raising a halakhic dilemma. 


What is the dilemma that David is raising?’ Rava says that Rav 
Nahman says: He was asking about the halakha with regard to a 
concealed article damaged by a fire." He wanted to know whether 
the halakha is in accordance with the opinion of Rabbi Yehuda, 
who holds that one is liable to pay for such damage, or whether the 
halakha is in accordance with the opinion of the Rabbis, who hold 
that one is exempt from liability for damage by fire to concealed 
articles. And the Sages in Bethlehem answered him what they 
answered him. 


Rav Huna stated a different explanation of the verse: There were 
stacks of barley belonging to Jews in which the Philistines were 
hiding, and David wanted to burn down the stacks to kill the Phi- 
listines and save his own life. He raised the dilemma: What is the 
halakha? Is it permitted to save oneself by destroying the property 
of another? 


They sent the following answer to him: It is prohibited to save 
oneself by destroying the property of another. But you are king,’ 
and a king may breach the fence of an individual in order to form 
a path for himself, and none may protest his action, i.e., the normal 
halakhot of damage do not apply to you since you are king. 


HALAKHA 


To save oneself by the property of another — jana inyy xn is liable to pay compensation (Rambam Sefer Nezikin, Hilkhot 


ivan: One who saves himself by using the property of another 


Hovel UMazik 8:2-4; Shulhan Arukh, Hoshen Mishpat 388:2—4). 
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The Rabbis, and some say that it was Rabba bar Mari, give an alter- 
native explanation of the dilemma and said: The stacks of barley 
belonged to Jews, and there were stacks of lentils belonging to 
the Philistines. David needed barley to feed his animals. And David 
raised the following dilemma: What is the halakha? I know that 
I may take the lentils belonging to a gentile to feed my animals, 
but is it permitted to take a stack of barley belonging to a Jew, to 
place before one’s animal for it to consume, with the intent to pay 
the owner of the barley with the stacks of lentils belonging to the 
Philistines? 


The Sages of Bethlehem sent the following reply to him: “If the 
wicked restore the pledge, give back that which he had taken 
by robbery, walk in the statutes of life, committing no iniquity; he 
shall surely live, he shall not die” (Ezekiel 33:15). This verse teaches 
that even though the robber repays the value of the stolen item, he 
is nevertheless considered to be wicked," and is described as such in 
the verse, and a commoner would not be allowed to act as you asked. 
But you are king, and a king may breach the fence of an individual 
in order to form a path for himself," and none may protest his 
action. 


The Gemara discusses the different explanations: Granted, accord- 
ing to the one who says that David was asking whether he could take 
the stacks of barley and exchange them, i.e., repay the owners of 
the barley, with stacks of lentils, this is as it is written in one verse: 
“And the Philistines were gathered together into a troop, where was 
a plot of ground full of lentils; and the people fled from the Philis- 
tines” (11 Samuel 23:11), and it is written in one other verse: “He was 
with David at Pas Dammim, and there the Philistines were gathered 
together to battle, where was a plot of ground full of barley; and 
the people fled from before the Philistines” (1 Chronicles 11:13). This 
apparent contradiction can be reconciled by saying that there were 
two fields, one of barley and one of lentils. 


But according to Rav Huna, the one who says that David's question 
was asked because he wanted to burn the stacks of barley, for what 
purpose does he require these two verses? How does he explain this 
contradiction? Rav Huna could have said to you that there were also 
stacks of lentils belonging to Jews, inside which the Philistines 
were hiding. 


Granted, according to the one who says that David asked his 
question because he wanted to burn the stacks, this is as it is writ- 
ten in the following verse with regard to David: “But he stood in the 
midst of the plot, and saved it, and slew the Philistines; and the 
Lord performed a great victory” (11 Samuel 23:12). But according 
to the one who says that David's question was asked with regard to 
exchanging the lentils for the barley, what is the meaning of the 
phrase: “And saved it”? 


The Rabbis answer that David saved it in that he did not permit them 
to exchange the value of the barley with the lentils. 


Granted, according to both of these two opinions, this is as it is 
written in two distinct verses, one describing the field of lentils and 
one describing the field of barley. 


But according to Rava, who cited Rav Nahman, the one who says 
that David asked with regard to the halakha of a concealed article 
damaged by a fire, for what purpose does he require the two verses 
that describe a field of lentils and a field of barley? Rav Nahman 
could have said to you that David was asking both about concealed 
articles damaged by a fire and one of these other two dilemmas. 


NOTES 

Even though the robber repays the stolen item he 
is wicked — ret yw obwn mw 99 by aye: The Rosh 
writes that the issue here is that King David had not yet 
taken possession of the stacks of lentils belonging to 
the Philistines. In general, if one takes a less valuable 
item from another person and replaces it with a better 
item, this is not considered theft. 


HALAKHA 


A king may breach the fence in order to form a path 
for himself - 71 b niwyh yya Po: During times of 
war, a king is permitted to breach any fence to form a 
path. It is permitted for him to form as wide a path and 
to clear as much space as required. He does not have to 
adjust the place of the path in order to limit the damage 
caused (Rambam Sefer Shofetim, Hilkhot Melakhim 5:3, 
4:6; Shulhan Arukh, Hoshen Mishpat 369:2). 
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NOTES 


Anyone who hands himself over, etc. — inyy pian bs 
"131: The reason the Sages do not transmit a halakha in the 
name of one who hands himself over to die for the sake 
of the Torah is that the laws of the Torah apply only when 
a person can live by them; the Torah does not require 
one to die in order to observe the halakha. The Maharsha 
explains that anyone who cites a halakha in the name of 
the one who said it brings redemption to the world. Those 
who risk their lives and rely on miracles to save them from 
tragedy are not worthy of having the redemption brought 
about by their actions. 


He acted for the sake of Heaven - maw ow) Tay: 
Although King David could have relied on his position 
as king to render his actions permitted, he chose to act 
for the sake of Heaven and follow the halakha as it would 
apply to any other individual. 


The tanna of our mishna, etc. — 3) pp Kan: Rashi and 
most early commentaries explain that the tanna of the 
mishna here is stating the minimum height for exemption, 
i.e., in the case of a fence that is four cubits high or more, 
he is exempt, but if it is lower than this, he is liable. By 
contrast, the tanna in the baraita is stating the maximum 
height for liability, i.e., he is liable if the fence is less than 
our cubits high, but if it is four cubits high or more he is 
exempt. Although the mishna and baraita do not employ 
he term: Until, they understand the phrase: That is four 
cubits in height, as meaning until four cubits in height; 
and the mishna and baraita differ as to whether it should 
be understood as: Up to and including, or: Up to but not 
including. Rabbeinu Yehonatan of Lunel explains similarly, 
but holds that if the fence is precisely four cubits high, 
both the mishna and the baraita hold that he is liable. The 
mishna states that if the fence is higher than four cubits, 
he is exempt. The baraita states that if the fence is four 
cubits or less, he is liable. According to the Ra'ah, neither 
tanna relates to a height of exactly four cubits, which is 
impossible to measure with precision. Rather, the mishna 
is stating an approximation, that if the fence is higher than 
four cubits, ranging down toward four cubits, the one 
who kindled the fire is exempt. The baraita is stating an 
approximation, that if the fence is lower than four cubits, 
ranging up toward four cubits, the one who kindled the 
fire is liable. 


HALAKHA 


If a fire crossed a fence - 1137774: If one kindles a fire on 
his own premises and it crosses a fence, liability is assessed 
based on the size of the fire, the height of the fence, and 
the quantity of wood and thorns in the vicinity. If the cir- 
cumstances are such that the fire could be expected to 
cross the fence, the one who kindled it is liable, and if not, 
it is considered to be due to circumstances beyond his 
control, in accordance with the opinion of Rabbi Shimon 
in the next mishna (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 14:3; Shulhan Arukh, Hoshen Mishpat 418:4). 
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Granted, according to the one who says one of these two 
explanations, that David was asking either about repaying barley 
with lentils or burning the stacks of barley, this is as it is written 
of David: “But he would not drink it” (11 Samuel 23:16). David 
said to himself: Since there is a prohibition involved in this action, 
it is not satisfactory to me to act in this manner, even though 
technically it is permitted for a king. But according to the one 
who says that David was raising a dilemma with regard to the 
halakha of a concealed article damaged by a fire, since they sent 
him an answer that was a tradition with regard to the halakha, 
what is the meaning of: “But he would not drink it”? 


The Gemara answers: This means that he did not say the halakha 
in their names. He did not transmit the ruling in the name of 
those who went in the time of battle to ask the Sages what 
the halakha is. David said to himself: This is the tradition that 
I received from the court of Samuel of Rama: With regard 
to anyone who hands himself over" to die for the sake of 
words of Torah, the Sages do not say a matter of halakha in 
his name, so that others will not follow this ruling and endanger 
their lives. 


The Gemara asks another question: The verse states: “He poured 
it out to the Lord” (11 Samuel 23:16), which indicates that David 
acted stringently and did not rely on the lenient ruling that he 
received. Granted, according to the one who says either of these 
two explanations, that David asked either about burning the stacks 
of barley or about replacing their value with lentils, he poured out 
the water to God due to the fact that he acted for the sake of 
Heaven" and did not rely on the lenient ruling he had received. 
But according to the one who says that David asked about a 
concealed article damaged by a fire, what is the reason that he 
poured out the water to the Lord? The Gemara answers: The 
reason is that they said this halakha in the name of the tradition, 


without associating it with any specific individual. 
If one kindled a fire that crossed a fence" 


MISHN that is four cubits high, or if the fire 


crossed the public thoroughfare, or if the fire crossed a river, and 


in each case it caused damage on the other side, he is exempt from 
liability. 


G E M ARA™ Gemara asks: But isn’t it taught in a 


baraita that if a fire crossed a fence that is 
four cubits in height, the one who kindled the fire is liable? This 
appears to contradict the mishna. 


Rav Pappa said: There is no dispute between the tanna of the 
mishna and the tanna of the baraita; there is merely a difference 
of how they stated their rulings. The tanna of our mishna‘ counts 
downward from above to below. In other words, if the fire crossed 
a fence six cubits high, the one who kindled the fire is exempt; 
if it crossed a fence five cubits high, he is exempt; and this is 
the halakha until the fire crosses a fence of a minimum of four 
cubits high, where the one who kindled the fire is still exempt. 
Conversely, the tanna of the baraita counts up from below to 
above. The meaning is that if the fire crossed a fence two cubits 
high, the one who kindled the fire is liable; if the fire crossed a 
fence three cubits high, he is liable; and this is the halakha until 
the fire crosses a fence of a maximum of four cubits high, where 
the one who kindled the fire is still liable. Accordingly, there is no 
contradiction between the mishna and the baraita. 


§ Rava says: When they said in the mishna with regard to a fire 
crossing a fence four cubits high that the one who kindled the 
fire is exempt, this is even in a field of thorns. Rav Pappa says: 
And Rava’s statement is referring to a case where the height of 
the fence is four cubits counting from above the upper limit 
of the thorns. 
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Rav says: They taught in the mishna that one is exempt from liabil- 
ity if the fire crosses a public thoroughfare only in a case where the 
flame blazes high [bekolahat].'" But in a case where the flame 
blazes low [benikhpefet]™ and therefore spreads easily along the 
ground, the one who kindled the fire is liable even if the space that 
the fire crossed was up to one hundred cubits. And Shmuel said: 
The mishna exempts one from liability if the fire crosses a public 
thoroughfare in a case where the flame blazes low, but in a case 
where the flame blazes high, even any minimal gap between where 
the fire was kindled and where it caused damage renders the one 
who kindled the fire exempt. 


It is taught in a baraita in accordance with the opinion of Rav: In 
what case is this statement said that one is exempt if the fire crosses 
a public thoroughfare? It is in a case where the flame blazes high. 
But ina case where the flame blazes low and there is wood to keep 
it burning, one is liable even if it causes damage at a distance of up 
to one hundred mil. If the fire crossed a river or a pool [shelulit}" 
of water that is eight cubits wide, he is exempt from paying for the 
damage caused, regardless of whether the fire blazed high or low. 


§ The mishna teaches: If the fire crossed the public thoroughfare, 
he is exempt. The Gemara asks: Who is the tanna who holds this 
opinion? Rava said: It is Rabbi Eliezer, as we learned in a mishna 
(61b) that Rabbi Eliezer says: One is liable up to a distance of six- 
teen cubits, like the width of the public domain. By inference, one 
is exempt if a fire crosses a greater distance, i.e., across a public 
thoroughfare. 


The mishna teaches: Or if the fire crossed a river, he is exempt. Rav 
says: The term stream means an actual river. And Shmuel says: 
This term means a water channel. 


The Gemara explains their dispute: The one who says that it is 
referring to an actual river, Rav, deems exempt one whose fire 
crosses a riverbed even when there is no water in it, since it is suf- 
ficiently deep and wide to prevent a typical fire from crossing it. But 
the one who says that it is referring to a water channel, Shmuel, 
holds that if the fire crosses a water channel that has water in it, yes, 
the one who kindled the fire is exempt. But if the fire crosses a water 
channel that does not have water in it, he is not exempt. 


We learned in a mishna elsewhere (Pe'a 2:1): And these, the fol- 
lowing list of features, divide a field for the purpose of pe'a, i.e. it 
is no longer considered a single field, but instead pea must be given 
from each separate section: A stream, a shelulit," a private road, 
and a public thoroughfare." 


The Gemara asks: What is a shelulit? Rav Yehuda says that Shmuel 
says: It is a place where rainwater gathers [sholelin]. Rav Beivai 
says that Rabbi Yohanan says: It is a water channel that distributes 
its spoils [shalal]" to its banks, since the water spreads to the 
adjacent cisterns. 


The Gemara points out that according to the one who says that it 
means a place where rainwater gathers, Shmuel, since gathered 
rainwater divides a field, all the more so does a water channel, 
which is both larger and permanent, divide a field. But according to 
the one who says that only a water channel divides a field, Rabbi 
Yohanan, he holds that only that divides a field, but a place where 
rainwater gathers does not divide the field, since these 


Blazes high [kolahat] - 


Blazes low [nikhpefet] - 


nnbip: This means that the fire rises 
upward as it grows. An alternative version of the text, which 
is the version in the Jerusalem Talmud, has kodahat, meaning 
that the fire burns through items (cited in Rabbeinu Hananel). 


n993): The explanation of this term 
depends on the meaning of the contrasting term kolahat, or 


NOTES 


LANGUAGE 
Blazes high [kolahat] - nnbip: This word has the 
root kuf, lamed, het, meaning to rise in a column. 
The word kole‘ah also refers to spouting or flowing 
continuously. 


HALAKHA 


In a case where the flame blazes high...blazes 
low - n953). amnbipa: The halakha concerning the 
assessment of damages applies only to a flame that 
blazes upward. If it is so strong that the top of the 
fire bends downward in the wind and there is wood 
along its path, he is liable in all circumstances (Ram- 
bam Sefer Nezikin, Hilkhot Nizkei Mamon 14:3; Shulhan 
Arukh, Hoshen Mishpat 418:5). 


Crossed a river or a shelulit — nbw iK TA: If 
one kindles a fire that then crosses a stream or other 
body of water at least eight cubits wide, he is exempt, 
in accordance with the baraita and the opinion of 
Shmuel. The Rema rules, based on the opinion of the 
Tur, that one is exempt if the fire crosses a riverbed of 
at least eight cubits wide even if it contains no water, 
or an irrigation channel containing water, even less 
than eight cubits in width, since, in his opinion, Rav 
and Shmuel do not disagree on this matter (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 14:2; Shulhan Arukh, 
Hoshen Mishpat 418:4). 


A stream and a shelulit - mybe bran: If one sows 
his field with one type of seed, and the field is divided 
by a riverbed, even if it has no water, or a water chan- 
nel containing water, and it is sufficiently wide such 
that the two parts of the field on either side cannot be 
harvested as one, it is considered to be two fields, and 
pe'a must be given for each separately, in accordance 
with the opinion of Rabbi Yohanan (Rambam Sefer 
Zera‘im, Hilkhot Mattenot Aniyyim 3:2). 


A private road and a public thoroughfare - 377 
Da7 JIN Pr: A field with a private road four 
cubits wide or a public thoroughfare sixteen cubits 
wide passing through is considered as two fields with 
regard to pe'a, which must therefore be given from 
each part separately (Rambam Sefer Zera‘im, Hilkhot 
Mattenot Aniyyim 3:3). 


kodahat according to an alternative version of the text. Some 
explain that it is referring to a fire remaining low due to the 
wind blowing it to the sides (Rashi; see Ra’avad), while others 
explain that it is referring to a fire that creeps along the ground, 
catching onto items lying in its path. The Arukh explains the 
term as referring to a fire whose flames leap from one place 
to another. 


That distributes its spoils [shalal] - 
explains that water is distributed from there to the adjacent 
fields, which, as it were, takes these spoils and brings forth 
fruit by its means. According to Tosafot, it is referring to the 
distribution of water to the cisterns and channels nearby. 


ow npbmaw: Rashi 
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Perek VI 
Daf61 Amud b 


NOTES 


One who kindles a fire on his own premises — pomar 
bw ‘Jina: The Rashba writes that the mishna is formulated 
in this way, as though it were beginning a new subject and 
not a continuation of the previous mishna, so that one 
should apply the principle that in an instance of an unat- 
ributed ruling followed in a different mishna by a dispute, 
he halakha is not in accordance with the unattributed 
mishna but rather is decided from among the dissenting 
opinions, as inferred earlier in the Gemara on 61a. Similarly, 
he Meiri writes that the mishna here disagrees with the 
previous one. The Meiri cites an alternative explanation in 
he name of his teachers, that the ruling of the previous 
mishna requiring a fence is speaking specifically of a case 
where one kindles a fire on his neighbor's property. Where 
he kindles it on his own property, the distance stated in 
his mishna is sufficient, and a fence is not required. 


Everything is according to the fire — aphan 99527: The 
initial understanding of Rabbi Shimon's wording is that 
one is liable for damage caused by the fire in all events, 
since he cites the verse using the doubled emphatic form: 
“He shall pay [shallem yeshallem],’ leading the Gemara 
subsequently to question such an opinion. 


A person may not stand an oven, etc. — DI% Tay? x 
"131 Wan: Rashi explains that the town’s inhabitants may 
prevent him from building an oven in a manner that car- 
ries a risk of fire out of concern that the potential fire will 
spread to other houses in the city. Josafot raise the pos- 
sibility that it is specifically the occupant of the apartment 
above or below who may prevent him from doing so, but 
ultimately they concur with Rashi’s explanation. 


LANGUAGE 


Plaster [ma‘aziva] — Maya: The word ma‘aziva usually 
refers to the material in the upper part of a roof used to 
block the holes in the original roofing and seal it from the 
rain. In the days of the Talmud ma‘aziva was made of fine 
reeds and mud. 


380 


BAVA KAMMA ` PEREK VI: 61B ` :XD Arp 


MPA NE US ARI 


wy ibe qina poten "NNA 
E shy 27 barih ayn ma 
KIT shone inte PRD RK ANY 
ANIK WDY 217.13 WI pea 
DIJ Mw) JT Nias Tey we 
1D TON DWN INK KPPY DT 
ayaa ows aby” onix riyaw 

apban 13h tion - "IT NX 


Tyre pyw rad mh md) 193 
aap ra 


Jina van ote way xd yanm 
isa by we p> ox Kby man 
ITAYA VT NK YINI MIA 
Tawa vANA KPW TY - Mya 
Dx) Map - Tyas Dap Mwy 

spame ma oyw - pn 


payee sare x sais JYAW ay 
Voa - prt oxw Nyy dn 
myw 


are simply called pools of the land, and are not considered 


significant enough to divide the field. 
MI S HN In a case of one who kindles a fire on his 
own premises," up to what distance may 
the fire travel within his property for him to still bear liability for 
damage caused? Rabbi Elazar ben Azaria says: The court views 
his location where he kindled the fire as if it were in the center ofa 
beit kor.” Therefore, if the fire spreads and causes damage farther 
away than half a beit kor, the one who kindled the fire is exempt, 
since he could not anticipate that the fire would spread so far. 
Rabbi Eliezer says: One is liable up to a distance of sixteen cubits, 
like the width of a public thoroughfare. Rabbi Akiva says: One 
is liable up to a distance of fifty cubits. Rabbi Shimon says: The 
verse states: “The one who kindled the fire shall pay [shallem 
yeshallem] compensation” (Exodus 22:5), to teach that everything 


is according to the fire." 

G E M ARA Rabbi Shimon appears to hold that there is 
no maximum distance which would exempt 

one from liability for the spreading of a fire. The Gemara asks: But 

isn’t Rabbi Shimon of the opinion that there is a maximum limit 

concerning liability for a fire, beyond which one is exempt? 


But didn’t we learn in a mishna (Bava Batra 20b): A person may 
not stand an oven" inside the house unless there is a height of 
four cubits to the ceiling above it, out of concern that the ceiling 
might catch fire. Similarly, if he stood it in the attic, he should not 
do so unless there is plaster [ma‘aziva]' underneath it, above the 
ceiling of the floor below, three handbreadths in thickness, out of 
concern that the floor might catch fire. And in the case of a stove,” 
which is smaller and does not reach temperatures as high as those 
of an oven, a thickness of one handbreadth is sufficient. And even 
though he may place his oven or stove in this manner, if the fire 
from the oven or stove causes damage," he must pay for what it 
damaged. 


The mishna continues: Rabbi Shimon says: These measurements 
were stated only to teach that if the fire from the oven or stove 
causes damage after the owner takes these precautions, he is exempt 
from paying compensation. Evidently, Rabbi Shimon does have a 
maximum distance beyond which one is not liable for fire. 


BACKGROUND 
Oven and stove — 131 113: The ovens that were used in homes 


Beit kor - iD 13: A beit kor is an area of land that can produce 
one kor, or thirty sea, of grain. The amount of land required 
for one se‘a of grain is 2,500 square cubits, 50 x 50. A beit kor 
is therefore an area of 75,000 square cubits. This is an area of 
approximately 136 x 136 m. Consequently, according to Rabbi 
Elazar ben Azaria’s opinion, one is liable for damage caused by 
fire up to approximately 68 m from the place where he started 
the conflagration, whereas according to Rabbi Akiva'’s opinion 
he is liable up to approximately 25 m, and according to Rabbi 
Eliezer's opinion up to approximately 8 m. 


A person may not stand an oven, etc. — 1D) 13 DTR Way? xd: 

Ifa house and an attic belong to two separate people, “the owner 
of the house may not place an oven anywhere unless there are 
four cubits above it, nor may the owner of the attic place an oven 

on the floor unless there is a layer of plaster three handbreadths 
thick below. Similarly, one may not place a stove anywhere 
unless there is a layer of plaster one handbreadth underneath it 
if itis in the attic, or four cubits above it if it is on the lower floor 
(Rambam Sefer Kinyan, Hilkhot Shekhenim 9:1; Shulhan Arukh, 
Hoshen Mishpat 155:1, and see Sma there). 


HALAKHA 


were generally large clay vessels similar in form to a very large 
jug, and were principally used to bake bread. The oven required a 
significant amount of heat and therefore a large fire was kindled 
inside it. The stove was also an oven made from clay, yet it was 
smaller and had two holes on top on which two cooking vessels 
could be placed. The stove usually had just enough room to hold 
two pots and had a smaller fire burning inside it. 


And if the fire causes damage — p» oxy: Even if one positions 
an oven or stove according to the above requirements, if damage 
nevertheless results, he is liable to pay, in accordance with the 
unattributed mishna and against the opinion of Rabbi Shimon. 
Although the halakha is in accordance with the opinion of Rabbi 
Shimon with regard to the case of a fire stated in this mishna, a 
distinction may be drawn between a onetime and unexpected 
occurrence, and one involving known danger (Rambam Sefer 
Kinyan, Hilkhot Shekhenim 9:11; Shulhan Arukh, Hoshen Mishpat 
1551). 
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Rav Nahman says that Rabba bar Avuh says: This is how Rabbi 
Shimon’s statement in the mishna should be understood: Every- 
thing is according to the height of the fire™ he initially kindled. 
If it was a small fire he is not liable to pay for damage caused by it 
if it traveled far, whereas if he started a large fire, he is liable even 
if it traveled a great distance. 


Rav Yosef says that Rav Yehuda says that Shmuel says: The 
halakha is in accordance with the opinion of Rabbi Shimon. 
And so Rav Nahman says that Shmuel says: The halakha is in 
accordance with the opinion of Rabbi Shimon. 


MI S HNA With regard to one who kindles a stack 


of wheat or barley and there were vessels 
concealed inside the stack and they caught fire and burned 
together with the stack, Rabbi Yehuda says: The one who kindled 
the fire also pays compensation for what was inside the stack, 
but the Rabbis say: He pays compensation only for the stack 
of wheat or barley, as the case may be, and he is not responsible 
for that which was concealed within it. 


If there was a goat tied to the stack of grain," and there was a 
Canaanite slave nearby who was not tied to it, and both the goat 
and the slave were burned together with the stack and killed, 
the one who kindled the fire is liable to pay compensation for 
both. Conversely, if the slave was tied to the stack and there 
was a goat nearby that was not tied to it, and they were both 
burned together with it, the one who kindled the fire is exempt’ 
from payment for damage because he is liable to receive capital 
punishment for murder, and he is punished only for the greater 
transgression. 


And the Rabbis, who disagree with Rabbi Yehuda and exempt 
one from payment for vessels concealed inside the stack in the 
field, concede to Rabbi Yehuda that if one sets fire to a building," 
he pays compensation for everything that was burned inside it, 
since it is the normal way of people to place items in houses. 


G E M ARA Rav Kahana says: This dispute between 

the Rabbis and Rabbi Yehuda concerning 
vessels concealed in a stack is referring specifically to a case 
where one kindled a fire on his own premises and the fire 
spread and consumed the stack on another’s property. In that 
case, Rabbi Yehuda deems the one who kindled the fire liable for 
damage to concealed articles damaged by a fire," but the Rabbis 
exempt him. But in a case of one who kindles a fire on another’s 
premises," all agree that he pays compensation for everything 
that is contained within it. 


Rava said to him: If so, that the Rabbis concede to Rabbi Yehuda 

in the case of one who kindles the fire on the premises of another, 
then rather than teaching the latter clause that states: The 

Rabbis concede to Rabbi Yehuda that if one sets fire to a build- 
ing he pays compensation for everything that was burned inside 

it, since it is the normal way of people to place items in houses, 
let the tanna instead distinguish and teach the concession of the 

Rabbis in the context of the same case of one setting fire to a stack: 
In what case is this statement said? It is said in a case where he 

kindled the fire on his own premises and it spread and con- 
sumed a stack on the premises of another. But if he kindled the 

fire on property belonging to another, all agree that he pays 

compensation for everything that was contained within it. Since 

the mishna is not worded in this manner, it seems that this is not 
the opinion of the Rabbis. 


NOTES 


Everything is according to the height of the fire - 1h Son 
npm mais: Even according to Rabbi Shimon's opinion thatin 
the case ofa larger fire one is liable to pay for damage caused 
at a greater distance, some say that if there were a river or 
water channel between the fire and the damaged area one 
would not be liable (Hoshen Mishpat 418:4 in Beur HaGra). 
Others maintain that since Rabbi Shimon did not mention 
distance, one would be liable for damage caused by a large 
fire even if it crossed a river or water channel. 


HALAKHA 


Everything is according to the height of the fire - 3b Son 
ap ban mais: If one kindles a fire on his premises, he must 
ensure that it is at a sufficient distance from his neighbor's 
field that it is not expected to spread. If the assessment is that 
the fire cannot spread, even if it ultimately does cross and 
cause damage, he is exempt, in accordance with the opin- 
ion of Rabbi Shimon, as adjudicated by the amora‘im in the 
Gemara. The Rema writes, citing the Tur, that this applies only 
concerning one who kindles the fire on his own premises. If 
he kindles it on his neighbor's property, he is liable in all cases 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 14:2-3; Shulhan 
Arukh, Hoshen Mishpat 418:2—4). 


If there was a goat tied to the stack of grain, etc. — 3 m7 
aah mo: If one kindles a fire in his neighbor's field and it 
burns a stack of grain, and there was a goat tied to it or an 
unbound slave nearby and they are burned along with the 
stack, he is liable to pay compensation. If there was a slave tied 
to it and a goat nearby, he is exempt from paying compensa- 
tion (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 14:10). 


That if one sets fire to a building - 7377 ny pots: If one 
sets fire to a house, he is liable to pay for all items that people 
usually keep in their house (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 14:12; Shulhan Arukh, Hoshen Mishpat 418:13). 


Concealed articles damaged by a fire — wre pray: If one 
kindles a fire on his own premises and it spreads and burns 
down a stack of grain belonging to his neighbor, he is liable 
to pay for the stack but not for items concealed inside it, even 
items that are usually found in a stack, e.g., harnesses for cattle. 
Therefore, he pays as though it were a solid stack of grain, in 
accordance with the opinion of the Rabbis (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 14:9; Shulhan Arukh, Hoshen 
Mishpat 418:13). 


In a case of one who kindles a fire on another's premises — 
ivan by ina j potas: If one kindles a fire on his neighbor's 

property and it causes damage to stacks with items concealed 

inside, he is also liable to pay for concealed items that people 

typically conceal there, in accordance with the opinion of the 

Rabbis as explained by Rava (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 14:8; Shulhan Arukh, Hoshen Mishpat 418:13). 


BACKGROUND 


If the slave was tied...he is exempt — 193...193 Tay: This is 
a principle with regard to legal penalties. One who committed 
two or more transgressions with a single act is exempt from 


punishment for the less severe transgression. Consequently, 


one who committed an act warranting the death penalty and 
the payment of monetary compensation receives only the 
more severe penalty, i.e., the death penalty, and is exempt from 
the monetary payment. Even if he does not actually receive 


the death penalty, he remains exempt from the monetary 
payment. 
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NOTES 


The Rabbis and Rabbi Yehuda disagree with regard 
to two issues — yp mana: Rava explains that in a case 
where one starts a fire on his own premises, the Rabbis 
entirely reject Rabbi Yehuda’s opinion and deem one 
exempt from liability for damage to any concealed items, 
whereas if the fire was started on one’s neighbor's prop- 
erty, the Rabbis deem one exempt from liability only for 
items not usually concealed there, but for other items, 
they agree that he is liable. Therefore, in the case of the 
house, he is liable for everything in it even according to 
the opinion of the Rabbis, since it is commonplace for 
people to leave all types of items in their house. Rabbi 
Yehuda, by contrast, deems one liable for causing dam- 
age to all items, even those not usually concealed there, 
in both cases. 


Vessels that are not typically, etc. — 121313 pw dp: 
Tosafot note that there is no specific exemption in the 
Torah for concealed items in cases where the fire is started 
on one's neighbor's property. Still, they write that even 
according to the opinion of the Rabbis, since such cases 
are not included in the verse beginning: “When a fire 
breaks out” (Exodus 22:5), it nevertheless stands to reason 
that one should not be held liable for items that he could 
not have anticipated would be there. 


Perek VI 
Daf62 Amuda 


HALAKHA 

Where one lends space...to stack grain — Snewna 
wn wa. .Dipa: In a case where one lends an area to 
another for stacking grain, and the latter conceals items 
inside the grain, if the owner kindles a fire and it burns 
down the stack, he is liable to pay only the value of the 
stack (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 14:11; 
Shulhan Arukh, Hoshen Mishpat 418:14). 


To stack wheat and he stacked barley - pen wena 
paiyw wrtam: If one lends an area to another for stacking 
wheat but the other person stacked barley, or vice versa, 
or he stacked wheat and covered it with barley, or vice 
versa, the owner of the field is liable only for the value 
of a stack of barley (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 14:11; Shulhan Arukh, Hoshen Mishpat 418:15). 
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Rather, Rava said that the Rabbis and Rabbi Yehuda disagree with 
regard to two issues:" They disagree with regard to the case of one 
who kindles a fire on his own premises and it then spreads and 
consumes a stack on property belonging to another, as Rabbi 
Yehuda deems him liable even for a concealed article damaged by 
a fire, but the Rabbis hold that he is not liable. And they disagree 
also in the case of one who kindles a fire on premises belonging to 
another, as Rabbi Yehuda holds that he must pay compensation 
for everything within it, even a purse of money if it was concealed 
within the stack, but the Rabbis hold that it is only for vessels that 
are typically concealed inside a stack, such as threshing tools or 
yokes for cattle, that he must pay compensation, but for vessels or 
other items that are not typically’ concealed inside a stack he is 
not liable to pay compensation. 


The Sages taught: With regard to one who kindles a stack and 
there were vessels inside it that were burned, Rabbi Yehuda says: 
The one who kindled the fire pays compensation for everything 
that was inside it, but the Rabbis say: He pays compensation only 
for the value of a stack of wheat or a stack of barley, and he does 
not pay compensation for the vessels. And the court views the place 
where the vessels were as if it were filled with grain, and calculates 
the amount of compensation accordingly. 


In what case is this statement said? It is in a case where one kindled 
a fire on his premises and the fire spread and burned items in 
premises belonging to another. But with regard to one who kindles 
a fire on premises belonging to another that destroys a stack of 
wheat, all agree that he pays compensation for everything that was 
inside the stack." 


And Rabbi Yehuda concedes to the Rabbis that in a case where 
one lends space to another in his field to stack grain," and this 
person stacked grain in the field and concealed items inside the 
stack, if the owner of the field causes the stack to be burned down, 
he pays compensation for the stack alone, since the other person 
did not have permission to conceal items inside his stack. Similarly, 
if one received permission to stack wheat in the field of another and 
he stacked barley;"" or conversely, ifhe received permission to stack 
barley and he stacked wheat; or similarly, if he stacked wheat and 
covered the stack with barley, or stacked barley and covered the 
stack with wheat," in all these cases, Rabbi Yehuda concedes that 
he pays compensation for the barley alone," which is less than the 
value of wheat. 


He pays for everything that was inside the stack - bs own 
spina mg ma: It appears that according to Rava's opinion, the 
wording ‘here is not precise, since in his opinion, the Rabbis do 
not agree that one pays for literally any item but rather for those 
items that he usually keeps there (Rashi; Rashba; see Tosafot). 


To stack wheat and he stacked barley - wam pon wad 
paiyw: Rabbeinu Yehonatan of Lunel explains that this case also 
concerns items concealed in the stack and teaches that, despite 
having given permission to stack wheat, the perpetrator of the 
damage is required to pay only the value of barley even for those 


spaces occupied by the concealed items. 
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NOTES 
Barley and covered the stack with wheat - ona (9m poiyw: 
Rabbeinu Yehonatan of Lunel explains that one is not required 
to pay for the wheat because he did not undertake its safeguard- 
ing, even though most of the stack was barley, as agreed upon. 
According to the Meiri, since the wheat is visible, he is liable to 
pay for it in addition to the barley inside. 


He pays compensation for barley alone - "37 xx own ivy 
awa piy: Tosafot explain that the reason is that since he 
started the fire on his own premises, and it burned only there, 
he is liable only for that for which he accepted responsibility. 
Rashi adds that it is not referring to a case where he intentionally 
burned the stack, where he would clearly be liable, as in the case 
of the gold dinar mentioned later, but rather to a situation where 
he was simply unable to control the fire. 
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§ Rava says: With regard to one who gives a gold dinar" to a 
woman" for safekeeping and says to her: Be careful with this 
dinar because it is made of silver, if she herself damaged the dinar, 
she must pay compensation for the value of a gold dinar. This is 
because he can say to her: What business did you have damag- 
ing it? If she was negligent and it was lost or stolen, she pays as 
compensation only the value of a silver dinar, since she can say 
to him: I undertook to safeguard only a silver dinar, but I did 
not undertake to safeguard a gold dinar. 


Rav Mordekhai said to Rav Ashi: You teach this halakha as a 
statement of Rava, but for us this halakha is obvious from the 
baraita that taught: If one stacked wheat and covered the stack 
with barley, or stacked barley and covered the stack with wheat, 
the one responsible for the fire pays compensation for the barley 
alone. Evidently, the one who kindled the fire can say to the 
owner of the stack: I undertook to safeguard a stack of barley 
but not a stack of wheat. Here too, in the case of a golden dinar 
presented as a silver dinar, the woman can say to him: I did not 
undertake to safeguard a gold dinar. 


§ Rav said: I heard a halakhic matter in connection with Rabbi 
Yehuda’s opinion in the mishna but I do not know what it is. 
Shmuel said: And does Abba, which was Rav’s name, really not 
know what he heard? This is the statement that he heard: Accord- 
ing to the opinion of Rabbi Yehuda, who deems one liable" for 
concealed articles damaged by a fire, the Sages applied the ordi- 
nance of a robbery victim" to one whose concealed items are 
damaged by his fire." Just as the Sages instituted an ordinance that 
a robbery victim can take an oath as to what was stolen from him 
and the robber must repay him accordingly, similarly, according 
to Rabbi Yehuda the owner of the stack can take an oath that 
certain items were inside the stack, and the one responsible for 
the fire must pay compensation for them. 


Ameimar asks: Did they apply this ordinance of a robbery vic- 
tim in the case of an informer" who causes another person’s 

property to be confiscated by the gentile authorities, or not? The 

question is clarified: According to the opinion of the one who 

says that we do not judge cases of liability for damage caused by 
indirect action," do not ask the question, as according to that 
opinion we also do not judge cases of liability for informers who 

cause indirect damage. 


Rather, when you ask this question, it is in accordance with 
the opinion of the one who said that we judge cases of liability 
for damage caused by indirect action, and the question is: Did 
the Sages apply the ordinance of a robbery victim to one 
whose items were taken due to an informer, meaning that the 
victim can take an oath to support his claim with regard to 
what was taken and take this amount in compensation, or not? 
No conclusion was reached about this, and the dilemma shall 
stand unresolved. 


NOTES 


HALAKHA 

One who gives a gold dinar, etc. — 15). att 39 p37: In a 
case where one gives another a gold coin for safekeeping 
and says to him: Be careful with it since it is a silver dinar, if 
the latter is negligent and loses it, he is required to pay only 
the value of a silver dinar. If he himself directly brings about 
its loss, he must pay the value of a gold dinar (Shu/han 
Arukh, Hoshen Mishpat 291:4). 


The ordinance of a robbery victim - baa mpa: The Sages 
instituted an ordinance that a robbery victim can take an 
oath as to what was stolen, after which the thief must 
pay him according to the claim. This applies when there 
are witnesses to the robbery itself (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 4:1; Shulhan Arukh, Hoshen Mishpat 
9071). 


The ordinance of a robbery victim to concealed items 
damaged by his fire - twxa bp apn: The Sages insti- 
tuted an ordinance that one whose house was damaged 
by a fire kindled by another can take an oath, while hold- 
ing a sacred object, with regard to what was contained 
in the house, and he may subsequently collect the value 
of the destroyed items from the perpetrator of the dam- 
age (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 14:12; 
Shulhan Arukh, Hoshen Mishpat 418:13). 


This ordinance of a robbery victim in the case of an 
informer — Da bu apn: If witnesses testified that one 
informed against another, whether by free will or under 
coercion, causing the latter's property to be confiscated, 
and the injured party claims a given sum of damages, and 
the informer denies the claim, the court cannot compel 
the informer to pay that sum without clear evidence. But 
if the claimant seized the property he claims from 
informer, he cannot be compelled to return it; rather, 
takes an oath of inducement that he did not seize any 
more than was his by right. Since the question in 
Gemara is left unresolved, it is treated as an uncertain 
matter of monetary law. According to the Rema, some 
hold that seizure has no halakhic force in such a case. The 
Shulhan Arukh writes, citing Rabbeinu Tam: Some say that 
if the informer says that he does not know what loss he 
induced his counterpart, the informer’s victim may take 
an oath and collect (Rambam Sefer Nezikin, Hilkhot Hovel 
UMazik 8:7-8; Shulhan Arukh, Hoshen Mishpat 388:7). 


Liability for damage caused by indirect action — K» 
saat: The accepted ruling with regard to damage caused 
by indirect action is in accordance with the opinion of 
Rabbi Meir. Therefore, one who causes indirect damage 
to another is liable to pay. The Rema writes that this is 
specifically with regard to a case where the person himself 
causes the damage, but not where the damage is caused 
by his animal (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 
7:7; Shulhan Arukh, Hoshen Mishpat 386:1). 


A gold dinar to a woman - mr amt wt: Rabbeinu Barukh 
writes that the reason that the case concerns a woman specifi- 
cally is that in talmudic times, most men were experienced in 
trade and commerce and would be able to distinguish between 
the two types of coins. Most women, by contrast, were not 
experienced in these matters, and might not have known the 
difference. 


According to Rabbi Yehuda who deems one liable, etc. - va 
^D 7 WHA: Tosafot note that in reality, this could have 
been said also according to the opinion of the Rabbis, since 
they also hold one liable for damage to items inside a house. 


They explain that the opinion of Rabbi Yehuda was singled out 
since he holds one liable even for items not usually there, e.g., 
a purse in a stack. Therefore, the question arises as to whether, 
even in that case, the ordinance concerning robbery victims 
applies. Some early commentaries infer from this discussion 
that the halakha is ruled in accordance with Rabbi Yehuda’s 
opinion (see Rabbeinu Hananel), whereas others prove that 
this does not appear to be the case from the continuation of 
the discussion (see Rif). 


The ordinance of a robbery victim - bn apm: According 
to Torah law, oaths are usually taken by a defendant in order 


to absolve himself of a certain monetary claim. Nevertheless, 
in certain cases, the Sages instituted an ordinance that the 
plaintiff can take an oath and collect payment, e.g., in the case 
of a worker who claims he has not received his wages. Similarly 
here, the Sages instituted an ordinance that one who has clear 
evidence that another stole from him but cannot prove what 
was stolen can take an oath with regard to what was taken and 
the robber must compensate him for that amount. Therefore, 
the discussion here revolves around the question whether this 
ordinance relates specifically to the case of a robbery victim, as 
a deterrent, or whether it includes all cases where one suffers 
damage or a loss, the extent of which cannot be proven. 
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BACKGROUND 


Safe - x793: In the talmudic times most people had 
vessels in which they guarded money or valuable items. 
Sometimes this vessel was made of metal, and sometimes 
from wood reinforced with steel straps. Usually such 
boxes were equipped with locks whose keys their owners 
safeguarded. 


HALAKHA 


Who kicked a safe belonging to another - X79033 wya 
mp yan: If one destroys the property of another, and he 
does not know the value of the damage, the injured party 
can take an oath as to the extent of the damage and receive 
the corresponding amount. This applies only if the items 
he claims were destroyed are likely to have been in his 
possession. The authorities are divided as to whether he 
can take such an oath in the case where the perpetra- 
tor denies the claim (Rambam Sefer Nezikin, Hilkhot Hovel 
UMazik 7:17-18; Shulhan Arukh, Hoshen Mishpat 388:1, and 
see Shakh there). 


The claimant claims there was a pearl — KIITA PYY XPT: 
If the injured party claims that in the safe there were pre- 
cious items of a type that people do not usually put inside 
such a container, he is not believed. Nevertheless, if he 
unilaterally seizes property from the perpetrator as com- 
pensation, the court does not then confiscate this from him, 
provided that he takes an oath to corroborate his claim. 
The Rema writes that, according to some authorities, even 
if the injured party produces witnesses to verify his claim, 
the perpetrator is exempt, since the former was negligent 
in putting valuable items in such an unsuitable container 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 7:18; Shulhan 
Arukh, Hoshen Mishpat 388:1, and see Shakh there). 


A silver goblet in the building — 734 x30237 Xba: If one 
sets fire to a building, the injured party can take an oath 
as to what was inside, and the perpetrator must pay this 
amount. This applies where the claim involves items that 
could conceivably have been there based on his wealth, 
or his having been entrusted with the items by others 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 14:12; Shulhan 
Arukh, Hoshen Mishpat 418:13). 


A hamsan gives money - %31 27 foam: A hamsan is one 
who seizes another's land against his will, although he 
does pay for it. Such a person is disqualified as a witness 
by rabbinical law (Rambam Sefer Shofetim, Hilkhot Edut 10:4; 
Shulhan Arukh, Hoshen Mishpat 34:13). 


A gazlan does not give money — 71 27) xb pa: Agazlan, 
or robber, is one who takes property belonging to another 
by force (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 1:3; 
Shulhan Arukh, Hoshen Mishpat 359:7). 


One was strung up and he sold it - pan mbn: If one is 
coerced into selling property, and he eventually sellsitand 
takes the money, even if he was strung up and forced to do 
so, the sale is effective, whether it involved movable prop- 
erty or land, in accordance with the opinion of Rav Huna. 
Despite the coercion, the seller ultimately acquiesced and 
consciously transferred ownership (Rambam Sefer Kinyan, 
Hilkhot Mekhira 107; Shulhan Arukh, Hoshen Mishpat 205:1). 
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An incident was related about a certain man who kicked a safe’ 
belonging to another,” sending it flying into the river. The 
owner of the safe came to court and said: I had such and such 
inside it. Rav Ashi sat and was investigating the question: In a 
case like this, what is the halakha? Does the court believe the 
claimant or not? 


Ravina said to Rav Aha, son of Rava, and some say that Rav Aha, 
son of Rava, said to Rav Ashi: Is this not identical to the case 
of the mishna, as we learned in the mishna: And the Rabbis 
concede to Rabbi Yehuda that if one sets fire to a building, he 
pays compensation for everything that was burned inside it, 
since it is the normal way of people to place items in houses? 
Similarly, it is the normal way of people to place money in a safe, 
and the court should rely on the claim of the victim. 


Rav Ashi said to him: If the claimant were to claim that there 
were coins in the safe, this ruling would apply here also. But 
with what are we dealing here? We are dealing with a case where 
the claimant claims that there was a pearl [marganita]" in the 
safe. What is the halakha? Do people typically place pearls ina 
safe, in which case he should be believed, or not? The dilemma 
shall stand unresolved. 


Rav Yeimar said to Rav Ashi: If the one whose home was burned 
by the fire were to claim that he had, among other items, a 
silver goblet in the building," what is the halakha? Is he believed 
or not? Rav Ashi said to him: We view his situation. If he is a 
wealthy person, who would typically have a silver goblet, or 
alternatively, ifhe is a trustworthy person with whom people 
entrust valuable items, he can take an oath that this is what he 
had and take compensation according to his claim. But if he is 
not such a person, it is not in his power to be believed in such 
a claim. 


§ Rav Adda, son of Rav Avya, said to Rav Ashi: Concerning two 
terms used to describe those who take another’s property against 
his will, a gazlan and a hamsan, what is the difference between 
them?" Rav Ashi said to him: A hamsan gives money" for the 
article that he takes from its owner, albeit against the owner's will, 
whereas a gazlan does not give money." 


Rav Adda was puzzled by this response and said to him: If he 
gives money, do you still call him a hamsan? Since he pays 
money for it, he acquires it lawfully, despite the fact that its owner 
did not sell it voluntarily. But doesn’t Rav Huna say: If one was 
strung up so that another could coerce him to sell a certain item, 
and he sold it," his sale is a valid sale. This indicates that a sale 
under duress is considered a valid sale. Rav Ashi answered: This 
is not difficult. This case, where the sale under duress is legally 
considered to be a sale, is referring to a case where he eventually 
says: I want to sell the item, despite having been forced. By con- 
trast, in that case, where the sale is invalid, he did not say: I want 
to sell the item. 


Pearl [marganita] — x333: The source of this word is the Greek 
wapyapitys, margarités, with the common exchange of n for 


LANGUAGE 


a pearl. Even in the talmudic sources it is not clear whether it 
signifies a pearl or a gemstone in general. 


r. Originally the word signified a gemstone and not necessarily 


A gazlan and a hamsan, what is the difference between 
them - pany te pa ma: Some explain that the reason this 
question is raised here, despite seemingly being out of place, 
is that in the context of the previous discussion about whether 
robbery is a clearly defined category or whether it includes other 
cases where one causes a financial loss to another, it is relevant 


NOTES 


to clarify whether this includes whoever openly acts unlawfully 
and causes damage to another person (see Penei Yehoshua). 

Tosafot note that this distinction between a gazlan and a 
hamsan is not based on the wording used in the Torah, where 
these terms are used interchangeably, but relates specifically to 
their usage by the Sages in a baraita (see Sanhedrin 25b). 
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h f k" th df 
MISHNA”t e case o asparl that emerged from 


under the hammer" of a blacksmith and 
started a fire, causing damage, the blacksmith is liable for the damage 
caused. 


In the case of a camel that was laden" with flax and was passing 
through the public domain, and its flax extended into a store 
and the flax caught fire from a lamp in the store belonging to the 
storekeeper, and as a result of the burning flax the camel set fire to 
the building together with all its contents, the owner of the camel 
is liable. But if the storekeeper placed his lamp outside, thereby 
causing the flax on the camel to catch fire, and consequently the 
building was set on fire, the storekeeper is liable. Rabbi Yehuda says: 
In a case where the lamp placed outside was a Hanukkah lamp," the 
storekeeper is exempt, since it is a mitzva for a Hanukkah lamp to 
be placed outside. 


C E M ARA Ravina said in the name of Rava: Conclude 

from Rabbi Yehuda’s statement that the 
mitzva is to place the Hanukkah lamp within a height of ten hand- 
breadths from the ground as, if it enters your mind to say that the 
mitzva can also be fulfilled by placing it above ten handbreadths, 
why did Rabbi Yehuda say that in the case of a Hanukkah lamp 
placed outside, the storekeeper is exempt? Let the owner of the 
camel say to the storekeeper: You should have placed the lamp 
above the height of a camel and its rider so that the flax would 
not catch fire. Rather, must one not conclude from here that 
Rabbi Yehuda’s opinion is that the mitzva is to place it within ten 
handbreadths of the ground and not higher? 


The Sages say in response: No, there is no proof from here. Actually, 
I could say to you that one may place a Hanukkah lamp even above 
a height of ten handbreadths, and as for what you said, that the owner 
of the camel can claim: You should have placed the lamp above the 
height ofa camel and its rider, in response to this one can say: Since 
the store owner is performing a mitzva by placing his Hanukkah 
lamp outside, the Sages did not trouble him to such an extent to 
have him place his lamp at a height that would be inconvenient for 
him to reach. 


Further on the subject of the height ofa Hanukkah lamp, Rav Kahana 
says that Rav Natan bar Minyumi taught in the name of Rabbi 
Tanhum: A Hanukkah lamp that is placed higher than twenty 
cubits from the ground is unfit to be used for the mitzva, since people 
do not generally look up to such a height, and the main purpose 
of the Hanukkah lamp is for it to be seen by others. In this regard, 
the halakha of the height of a Hanukkah lamp is like the halakha of 
the height of a sukka and the halakha of the height of a cross beam 
at the entrance to an alleyway," which are unfit for their respective 
purposes if they are higher than twenty cubits. 


NOTES 
Spark - ya: According to most commentaries, this refers 
o a small spark from the blacksmith’s hammer, whereas in 
he Arukh it is explained to mean a heated piece of metal 
hat flies a long way off. 


Unfit like a sukka and an alleyway, etc. - 7303 maps 
"931 i2: Tosafot ask why the Gemara states that the 
Hanukkah lamp is unfit to be used for the mitzva rather 
han simply stating that it should be lowered. They answer 
hat since the case of sukka is also listed, which is by Torah 
aw, the term unfit is appropriate. Furthermore, if one 
would merely lower the kindled lamp, he would not have 
ulfilled the mitzva, since it is the actual kindling of the 
amp that constitutes the mitzva. Rather, he is required to 
extinguish the flame and rekindle it in its new position. 


HALAKHA 


A spark that emerged from under the hammer - y3 
wen noma KX: Ifa spark flies off the hammer of a 
blacksmith and causes damage, it is comparable to one 
shooting an arrow, and he is liable (Rambam Sefer Nezikin, 
Hilkhot Hovel UMazik 6:11; Shulhan Arukh, Hoshen Mishpat 
384:2). 


A camel that was laden, etc. — ^3) pyu maw bps: If a 

camel bearing a load of flax is passing through the | public 
domain, and the flax protrudes into a store and catches fire 

from the storekeeper’s lamp, causing the building to be set 
on fire, the owner of the camel is liable because he placed 

too large a load on the camel. If the storekeeper placed his 

lamp outside, he is liable to pay all of the damages, includ- 
ing to the owner of the camel. This applies even in the case 

of a Hanukkah lamp, in accordance with the opinion of the 

Rabbis (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 14:13; 

Shulhan Arukh, Hoshen Mishpat 418:12). 


Hanukkah lamp - 7131391 1a: The proper way to perform 
the mitzva of the Hanukkah lamp is to place it between 
three and ten handbreadths from the ground. Neverthe- 
less, if one places it higher than this, he has still fulfilled 
his obligation. If it is higher than twenty cubits, he has not 
fulfilled his obligation, in accordance with the opinion of 
Ravina in the name of Rav. The Rif and Rambam do require 
the lamp to be within ten handbreadths of the ground, 
since the proof from the mishna is rejected by the Gemara 
(Rambam Sefer Zemanim, Hilkhot Megilla VaHanukka 4:7; 
Shulhan Arukh, Orah Hayyim 671:6). 
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This chapter addressed two primary topics. The first section completed the halakhot 
of acts of damage classified as Eating or Trampling. The second section dealt with 
acts of damage classified as Fire. 


The Sages said that the Torah is not as stringent with the requirements for safeguard- 
ing with regard to Eating and Trampling as it is with regard to Goring. For this reason, 
if one puts his animal in a safe enclosure that is locked properly, and yet the animal 
emerges and causes damage, he is exempt from liability. In such cases the owner 
pays only for the value of his own benefit from the damage, e.g., the money he saved 
by not having to feed the animal. He is not required to pay compensation for the 
damage caused. 


In terms of the amount of compensation paid for damage, if the animal ate unripe 
produce, the damage is assessed relative to an area sixty times larger than the area that 
was damaged. The amount for which one is liable is the prior value of the larger area 
less the current value of that larger area. This is the assessment whether the animal 
damaged a part of a field, a tree, a bush, or any produce that has not fully ripened. 
If the animal damaged ripe produce, the compensation is simply the value of the 
produce that was damaged. 


In general, one is liable for acts of damage classified as Eating only if that damage 
occurred in private property belonging to another. Nevertheless, if one gave per- 
mission to another to store produce in his field, the owner of the field is liable if his 
animal damages that produce. 


Tangential to the discussion of damages, the Gemara cited several instances in which 
one is exempt according to human laws but liable according to the laws of Heaven. 
Although, for technical reasons, the court does not obligate one to pay compensa- 
tion for these kinds of damage, there is nevertheless a moral imperative to pay for 
the damage. One who does not pay for causing damage in instances such as these is 
considered evil both in the eyes of Heaven and in the eyes of others. 


The main topic of this chapter is acts of damage classified as Fire. One who kindles a 
fire and does not adequately safeguard it is liable to pay for the damage caused. This 
is the halakha whether an item is destroyed completely, singed, or damaged in any 
other way due to the fire. An act of damage classified as Fire has a unique exemption: 
One is not liable for damage caused to items that are hidden from view. This exemp- 
tion applies to items concealed within a stack of grain in a field and to similar cases. 
Despite this, if one’s fire destroys the home of another, he must pay full compensation 
for everything contained within it that is common to keep there. This latter principle 
applies not only to an act of damage classified as Fire, but to any damage caused to 
items that it is common to keep in that location. 


Summary of 
Perek VI 
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The Torah is lenient with the halakhot of an act of damage classified as Fire, and 
provided one safeguards his fire adequately, he is not liable for damage caused. 
Therefore, one who kindles a fire within his own property and exercises all due cau- 
tion, distancing it appropriately from the borders of his property or ensuring that a 
fence, body of water, or empty space separates the fire from anything that it could 
potentially damage, is not liable to pay compensation for damage caused. 


In a case where there is liability for damage caused by a fire, the one who caused the 
fire to spread is liable for the damage. If there were several partners involved in kin- 
dling the fire, the one who is the proximate cause is liable. For example, if an animal 
caused a previously controlled fire to blaze beyond control and cause damage, the 
owner of the animal is liable. 


If one appoints a halakhically competent agent to kindle a fire on his behalf, the 
agent is liable for any damage subsequently caused. If the agent is not halakhically 
competent, the one who designated him is exempt according to human laws but 
liable according to the laws of Heaven. Ifhe gave combustible materials to the agent 
that would definitely cause a fire, the court can also obligate him to pay compensation. 
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Since the publication of the first volume of the Koren Talmud Bavli we have employed 
some transliterated acronyms, such as Rambam, to give the translation a more 
authentic flavor. These acronyms are used throughout this volume where they are 
well known and where the acronym helps readers easily identify the author in ques- 
tion. The following chart provides the full name of each author or work alongside 
its common acronym. 


Derashot Mahari Mintz Homilies of Rabbi Yehuda Mintz 


Rabbi Eliyahu of Vilna, the Vilna Gaon 
= - 


Poeem Comments of Rabbi ‘Rabbi Eliyahu of Vilna of Vilna on the Talmud 

Hassagot HaRa‘avad Comments of Rabbi Avraham ben David on the Rambam's Mishne Torah 
Hiddushei Aggadot LaMaharal poer Aggadot by Rabbi Yehuda Loew of Prague 

Hiddushei HaGeranat Hiddushei Rabbi Naftali Trop 


Hiddushei HaRim Hiddushei Rabbi Yitzhak Meir of Gur 


Mak ~ Rabbi Moshe be sef di Trani 
Rabbi Yehuda Loew of Prague 
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aharam Alashkar 
aharam Brisk 

aharam Halawa 
aharam Lublin 
aharam Mintz 

aharam of Rothenburg 
aharam Padua 

aharam Schick 
aharam Schiff 


aharatz Hayyut 


ahari Abuhav 


Rabbi Moshe Alashkar 
Rabbi Mordekhai Brisk 
Rabbi Moshe Halawa 
Rabbi Meir of Lublin 
Rabbi Moshe Mintz 

Rabbi Meir of Rothenburg 


Rabbi Meir of Padua 


Rabbi Moshe Schick 


Rabbi Meir Schiff 


Rabbi Tzvi Hirsch Chajes 


Rabbi Yitzhak Abuhav 


Rabbi Shlomo, son of Rabbi Shimon ben Tzemah Duran 
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Radak 
Radbaz 
Ralbag 
Ramah 
Rambam 
Ramban 
Ran 
Rashash 
Rashba 
Rashbam 
Rashbatz 
Rashi 
Razah 
Re'em Horowitz 
Rema 
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2) 


van 


Rivash 


Rosh 

Shakh 

Shas 

Sheelat Ya'avetz 
Shela 


Siddur Rashi 


Sma 
Smag 
Smak 


Talmid HaRa'ah 


Rabbi David Kimhi 

Rabbi David ben Zimra 

Rabbi Levi ben Gershon 

Rabbi Meir HaLevi 

Rabbi Moshe ben Maimon 

Rabbi Moshe ben Nahman 
Rabbeinu Nissim ben Reuven of Gerona 
Rabbi Shmuel Strashun 

Rabbi Shlomo ben Adderet 

Rabbi Shmuel ben Meir 

Rabbi Shimon ben Tzemah Duran 
Rabbi Shlomo Yitzhaki 


Rabbi Zerahya HaLevi 


Rabbi Elazar Moshe Horowitz 

Rabbi Moshe Isserles 

Rabbeinu Yitzhak ben Ya'akov of Prague 
Rabbi Yitzhak Isaac Haver 

Rabbi Yosef Migash 

Rabbi Yoshiya Pinto 

Rabbi Yeshaya di Trani the Younger 
Rabbi Yeshaya di Trani the Elder 

Rabbi Ya'akov David ben Ze'ev Wilovsky 
Rabbi Yitzhak Alfasi 

Rabbi Yitzhak Meir of Gur 

Rabbi Yom Tov ben Avraham Asevilli (of Seville) 
Rabbeinu Yitzhak ben Asher 


Rabbi Yitzhak ben Meir 


Rabbi Yehuda bar Natan 

Rabbi Yitzhak ben Sheshet 

Rabbeinu Asher ben Rabbi Yehiel 

Siftei Kohen by Rabbi Shabtai Cohen Rappaport 

The Six Orders of the Mishna 

Responsa of Rabbi Ya'akov Emden 

Shenei Luhot HaBerit by Rabbi Yeshaya HaLevi Horowitz 
Siddur compiled by Rashi’s students 

Sefer Meirat Einayim by Rabbi Yehoshua Falk 

Sefer Mitzvot Gadol by Rabbi Moshe of Coucy 

Sefer Mitzvot Katan by Rabbi Yitzhak ben Yosef of Corbeil 
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128...A donkey that is eating fish — ena bows xT 
148...Burrowed under by a dog — abp Syne. nan 


vo 
354. ..A concealed item — pap 


3} 
177...A kad and a havit — mam) 73 
23 150, 252...Ransom — 35D 


Damage caused by a force generated by — ind n> 
116...a force generated by its action 


168...Paint the lid of my eye in order to heal it - yy bina 

367...Weakening of the vine — K393 UND 

That Rav stated this — xnyaw wa 12% 11 13W) 02 
295...halakha while dozing and lying down 

234...Like a peddler — sban >] 

234... Tyrian coinage — "i¥ {BD 

384.. Safe - KSDI 

126...Swung its penis — ADANI MII 

216...Where its owner fattened it — inaway: 


5 
You shall not bring - J923 oat DYN x 
283...blood into your house 
100...After seven years — Daw yaw ans) 
Scorched his — m2% 72p3p1 i TaN" 
58...plowed field or singed his stones 
308...To cover the opening of his flask — imniby by asy 


n 
369.. .In mourning over Jerusalem — Dwy xan 


305...A woman giving birth to her firstborn — n222 


Forewarned with regard to — ivy win 
235...its own species 


363...Amniotic fluid — ay ge] 

318...From the stomach of the ox — KYNT KDa 

168...Planned constructive labor - nawa nada 

210...One hundred dinars [maneh] — naa 

369...Black shoes — "231K "KDI 

55...Misuse of consecrated property — myn 

75...Animal tithe offering — mana wy 

41...Poor man’s tithe — 933 Ww 

Due to the fact that he is — iwa Iynna KITE 1519 
219...liable to receive the death penalty 

161... Thick mat - yaa 

329...Due to the sound of the digging — man bipn 


a) 
If an ox gored on the — WY Ava Din.. wY MWAN Di’ w m2 
240. . fifteenth day. ..and on the seventeenth day 
75.. Libations — D39) 
293.. Bulk — x79) 
358. .. They have taken to walking out — KAI KWI amb op) 
65...AX -NI 


D 
Poison, since it — mays KPAY KYT xan YAT DD 
295.. .is not suitable for eating 
75.. -Placing hands - nama9 


y 


88...Aslave...has no lineage - DM b px..13y 
381.. .lf the slave was tied. ..he is exempt — 103...153 Tay 


X 


Primary sources of ritual impurity — radi niawr nix 
11...and their secondary sources 

255...Marsh [agma] — KoI% 

The domestic goose — 327 11 MATMY 
342...and the wild goose 

220...Roll around in the ashes — wavipa TYY 

320...Since the Torah wrote this — x7 ANS7 IK 

127. ..Ate garments — mD mx 

372.../t consumes. . .stones — yay... Ta 

296...Afrazta — KƏN 

10...Forty-less-one — IN p7 DYNN 

149...The venom of a snake — m2 DIX 


al 

205...Come, bride -72 wia 
312...Large cistern -bin va 
214... Pits, ditches, or caves — niwa prow nina 
95...When these are domesticated — mayn %2 jw pata 
In the days of the month of Nisan — KIYAN Mp p Ha 

42...the market value of land appreciates 
380...Beit kor — 13 ma 
349...Beit sea — moma 
71...Movable property still upon him -vy jiya 
95...Bardelas — ama 


a 


Those who — ay >vavaw nimy yia 

366...issue decrees in Jerusalem 
Those who flush out — ppniwa pots 

34, 193...the water from their caves 
A Persian camel — Ky» ona KDY xs 

342...and an Arabian camel 

4 

It is sufficient for the conclusion — p33 nod pnp xa? pT 


that emerges from an a fortiori inference to be like its 
157. . source 


290. .. The price of plowing — N? %27 
100...Clawed and ate it — bar D77 


m 


314. ..The pit’s lethal fumes -b7 

243.. .Exiled them from their land - onaty bya onix nhan 

201...Vessels were damaged by vessels — D23 oba pT 

171. ..She took him by his genitals — Ape 

Isn't the monetary value - Tow angh nnawn mw sbn 
305...0f a woman higher after giving birth 

19...Halakha learned through tradition — ay baer) xnaba 

95... The snake is always forewarned — aiy WN wnat 

103... They cast him into a pit of mire - w% ww maou 

326... The cover rotted from the inside — aima yon 


i 
114, 159.. .Zav -3 
151. ..Zava -TJ 
235...Clipped dinar — xara Xit 


n 
319...A chunk of earth — xan 
He is liable according to — Daw 37a ayn 
145...the laws of Heaven 
104...Bared shoulders - 993 nbn 
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365... The Exilarch — xmba w 
246...Rekem -07 


w 

137... The gate is stricken unto ruin — Www nay mw 
340...Since | do not know — yt) Yw 
242...Seven Noahide mitzvot — Ma 23 mya yaw 
272... That Fire is considered forewarned — nwn UXAW 
326...Oxen and camels -Dya mimnw 
128.. .A cat that eats dates — yam bay NW 
247...Stadium ox — PTUS Ww 
An ox that is deaf, — ppp Tpiw wan iw 

336...an imbecile, or very young 
320. . Disqualified consecrated ox — pwspyait hips Ww 
12...Innocuous ox, forewarned ox — "wi Tw on vw 
343...Shibbuta - KD 
184. ..Forgotten clusters of grapes - Anaw 
244... The Roman kingdom. ..sent — 17 mya anbw 
66...Afterbirth — wow 
94...Excommunication — xn 
149...Erases images — maby Ww 
10...Creeping animal — yw 
220...Drank the liquor and was cured — BANI NID Nw 


n 


194. ..His straw and his hay — iwp ian 
78... Thanks-offering — min 
37... This tanna is a Jerusalemite — Kint mym xan 
380...Oven and stove — TYI VIA 
341...A cock, a peacock, and a pheasant — nipa py buna 
A rooster that — ypy.. WON pwinw inn 

121...extended its head...and crowed 


Incompletely formed — nddiy 
184...clusters of grapes [olelot] 


Superior-quality land and — nan myy 
38...inferior-quality land 
239...Wild donkey [arod] — ti 


3 


Produce in the corner of the field — 7x5 
184...which is given to the poor [pe'a] 


217... The diminishing value of the carcass — aha nna 
292... The egg is simply a secretion — x17 xgwa KOTI 
161.. .Small clay vessels — mw? p23 

368...Capable - xpa 

70, 235...Prosbol -biarin 

184. . .Individual fallen grapes [peret] - p18 


x 


99...Hyena [tzavo'a] — yay 

11.. .Zedekiah son of Chenaanah — maw33 ja PTS 
261...Flint— W¥ 

qm.. .Pebbles — nitty 


P 
He receives — mya navia mh op 
144...the greater punishment 
261...Reed — map 
26...Fine — KDI? 
138...Carmanians — MITT? 
The horn of your ox — ma NPA JUN NNP 
216...is buried in it 
` 
171. ..Atypical wind — masa AYXY m 


n 
39...Common person [hedyot] — bina 
87...Non-ordained judges [hedyotot] — niviTy 
242...Permitted [hittir] - va 


} 
53...Relinquish [viter] - m 


240. . Menstrual cycle [veset] - np) 


t 


113.. Bell [Zog] — sit 
215...Dinars [Zuz] — 0 
102...Spices [zenim] — Dit 


142...Leaping [zekira] — XYP 


n 


198...Dried barley [hushelei] — yan 


An undomesticated animal [hayya] — mana 3 mn 
337. ..is included in the term animal [behema] 


51...Bag [hayta] — xn 
117...Loaf [harara] - NN 


K 
311. ..Foundations [ushin] — wax 
220...Roll around [iggandar] — WY% 
20... Searched out [itbelish] — wham 
245...Forced labor [angarya] — KAIN 
130...Fodder [aspasta] - KADSDN 
99...Appa — XDI 
138...Mansion [apadna] - NITSK 
69...Designated repayment [appoteiki] — pmax 
247...Stadium [itztadin] — ptos% 
316...Water channel [arita dedalaei] — at XDN 
262...Occurrences of the word et in the Torah — minaw pay 


by 
371...Branches [gavza] — xia 
27. ..His fist [gezizeih] — rots 


194... Tigris [Diglat] - nbs 
111. ..String [delil] -b7 
129. . Barrel [danna] — x37 
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82...Inn [pundak] - pins 
193...Open [potkin] — ppa 
183...Stick [pazra] — XID 
341...Pheasant [pasyonei] — DD 
70...Prosbol -biaia 

16. ..Bit [perumbiya] — Wann 
245...Fledglings [peridot] - nita 


x 


56...Handling [tzevata] - xpa% 
372...Heated it [tzamera tzamurei] — way may 


P 
379...Blazes high [kolahat] — nnbdip 
179... Top [kofina] — xaBip 
126...Antechamber [kil‘a] — xvoop 
138...Garbage heap [kilkalta] — sayy 
100... Thistle [kimosh], briar [hoah] — min winy 
28...Fine [kenasa] — XDI? 
187.. Pitchers [kankanin] — apap 
114...Cart [karon] - np 


The corner where there was — NYY XI? 
179...an olive press [karna de'atzera] 


325...Bell [karkashta] - KAwPIP 
365...Date palm [kashba] - Kawp 


5 


21...Characteristic [re] — 1 


211...Plowing [ridya] - x71") 


313...Lowlife [reika] — 79, 


179...Kneeing [rekhuva] - 73131 


w 


85, 233...Shinnana — KWY 
201...Skeleton [shilda] — xy 
66...Afterbirth [shilya] — ow 
113...Saddlebag [shalif] — ow 
372...Candle [sheraga] - iw 
188...Inundation [serata] — xay Ww 


n 


365...Date palms [talata] -KINA 
364... Tarkav — apn 


v 
341...Peacock [tavvas] — Dib 
355... Means [tatzdeka] - xpaxD 


3 


320...Cemented [kiyyeid] — 19 


5 


366... 


Young branches [lulevei gefanim] — 093 rah 
81...Bandits [/istin] — poo 


n6.. .Filthy [maus] — Da 
19...Maveh - Tyan 

181. . Urging [mesarhev] - ampa 
380. . Plaster [ma‘aziva] — nanya 
179...Hoe [mara] - «V3 
384...Pearl [marganita] — KA 
131...Rest [mitpehi] — mana 


| 


325...Leading [naggada] — 6733 
153...Analysis [nimmuk] — pua») 
207...Sparks [nitzotzot] — nixis) 
99...Nafreza — KD) 
249...Nakosa — Dip) 


72...Crust [sadna] — «31D 
133...Scarf [sudara] — KIPO 

240. ..Startle [siyyuta] - KYY 
58...Singed [sikhsekha] - n2939 
218... Sela -yp 

365...Budding [semadar] - 1130 
179...Punching [senokeret] — Mp 
314...Sponges [sefogin] — piao 
60...Bench [safsal] —bpop 
244...Military officials [sardeyotot] — nivo 
142...Climbing [serikha] — x90 


y 
64...Carcass [aduda] — I 
38...Superior-quality land [iddit] - my 
51...Claimants [asikin] — poy 
100... .Herbivorous bat [arpad] - 19W 
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P X 
23, 297...Karna — K? 75...Abba Yosei ben Dostai — *xMDIT {2 DP KIX 
5 140... llfa — xop% 


253...Rav Aha bar Ya'akov — Spy) 33 XM 17 

24...Rav Zevid - Wat a1 

11...Rav Pappa — x33 27 

244...Rav Shmuel bar Yehuda — 77 sayin n 
126...Rabbi Oshaya — MWK 21 

135...Rabbi Hiyya bar Abba — Ka% 32 KY D7 
61...Rabbi Yehuda ben Beteira — NPN Ja 717) 937 
126...Rabbi Yehuda Nesia — mgwa mm 127 
248...Rabbi Yosei bar Hanina — xan Ta D1 127 
330...Rabbi Natan —}n2 927 

102...Rabbi Shmuel bar Nahmani — 33m3 sa bx 27 
82...Rabbi Shimon ben Elazar - WY% ya spray a 
39...Rabbi Shimon ben Menasya — Kpn ja yiynw 27 


a 
180. ..Ben Bag Bag -33333 


7 


70... The judges of Neharde'a — KYTINT 99 


à 


262...Nehemya HaAmasoni — nionya mam 


D 
113...Sumakhos — DidaD 

y 
67.. .Ulla - xy 

5 


60...Pappa bar Abba — xax 32 X59 
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